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AN  ACT  IH  BELATIOK  TO  THB  JIJBICIABTi 
[Ch.888of  IStfL] 

**g  6.  The  Judge  of  the  Oourt  of  Appeals  eleoted  hj  the  eleofeora  of  the  Static 
who  shall  have  the  ahorteat  time  to  aenre^  ahall  be  the  Chief  Judge  of  said 
oourt. 

"%  6.  Four  Justloes  of  the  Supreme  Cknirt,  to  be  Judges  of  the  Court  of 
Appeal^  ahaU  ereix  yeer  be  seleoied  from  the  claas  of  said  Justioes  having  the 
shortest  time  to  ser?e;  end  alternately,  flrst^  from  the  flrs^  third,  fifth  and 
seventh  Jndioial  diatriota^  and  then  from  the  seoond,  fourth,  sixth  and  eighth 
Judicial  distiiots;  and  ahall  enter  upon  their  duties  as  judges  of  the  Court  of 
Appeals  on  the  first  daj  of  Januaij,  and  serve  as  judges  of  said  oourt  one 
yesr." 


BULSS. 

XXyn  In  all  cues  where  the  notioe  of  argomeat  is  filed  with  the 
Qerk  Ckf  thia  ooort^  there  ahall  be  filed  with  the  same,  dae  proof  or  admia- 
sioii  of  the  aendoe  of  notioe  of  argnmeDt  upon  the  adverae  party.  And 
the  Olerk  is  direoted  not  to  enter  on  the  Calendar  any  oaiue  in  which 
proof  of  the  aenrioe  of  said  notioe  ia  not  filed  with  him. — \AdopUi  Sep- 
Umber  nrm,  1862. 

XjlyuL  An  oanaes  in  which  a  re-argument  ia  ordered  may,  at  the 
election  of  dther  party,  be  placed  on  the  calendar  at  the  next  term  after 
each  re-argoment  ia  ordered,  or  the  following  term — the  aame  to  take  its 
original  pbce  on  the  Calendar. — {Adopted  Aoemb$r  31, 1862. 
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The  itatQte  (1  R  &,  p.  728,  {55),  does  not  forbid  a  ahlftingnae  for  the  bene* 
fit^  in  caae  of  the  death  of  the  primary  benefi<riariei^  of  peraona  nnknown 
or  not  in  ezistenoe  at  the  creation  of  the  tmat 

Nor,  it  aeema,  doea  the  atatate  invalidate  a  truatwhioh  may  permit  the  aale 
of  the  real  ealate  and  the  a]^cataon  of  the  prooeedi  to  the  oae  of  aaoh 
mibom  beneficiaries,  within  the  duration  df  two  livee  in  being. 

A  proYision  in  a  will  that  tcusteea  in  whomVeal  and  personal  estate  was 
Tested,  ahoold  apply  the  rente  and  profits  to  the  use  of  the  teatator'a 
iD&nt  children  and  their  unborn  issue  for  the  liTes  of  the  two  youngest 
of  three  children,  though  by  poesibilify  two  or  more  aoooeesiTe  genera- 
tions might  enjoy  the  benefit  for  their  lirei^  lespectiTely,  does  not  con- 
tevene  the  statute  (1  B.  &,  p.  723, 1 18),  against  the  creation  of  sue- 
eesrive  life  estatea,  or  of  a  remainder  for  hfo  upon  a  term  for  yean,  in 
&Tor  of  peraona  not  in  being. 

The  trusteea  were  required  to  "pay,  oonyey  or  make  OTor^  the  real  and  per- 
aonal  estate  upon  the  death  of  the  two  younger  children  or  the  expira- 
tion of  thirty  years,  to  the  survivors  of  such  children  or  the  issue  then 
living  of  snob  aa  might  be  dead,  in  equal  proportaons^  the  issue  to  take 
the  ahare  of  the  parent^  vrith  a  sobstitntional  limitation  in  &vor  of  other 

Smnb-^YoL.  X  S 
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persons :  Beld,  that  the  children  took  a  rested  fee  determinable  as  to 
each  upon  his  dying  without  issue  within  the  prescribed  period.  - 

It  does  not  iiMltdate  Ibe^trast  <hkl  it  Enables  (he  trasteee.  In  their  disore* 
tlon  to  apply  the  entire  income  and  profitSj  or  the  estate  itself,  to  the  nse 
of  unborn  posterity,  to  the  exdnsioa-of  the  testator's  children. 

It  creates  no  illegal  Buqpense  of  the  power  of  aUenation,  that  the  executors 
after  expiration  of  the  trust  term,  may  be  required  to  retain  in  their 
posiessiOii  iW  Ad  pftrional  property*— 4he  ultimiie  ti[^t  to  tfhidh  h* 
^esM^^fbr  thr  pQfpoflS  of  paying  the  income  to  the  widow  for  her  ^, 

The  will  direeted  a  certain  portion  of  income  to  be  accumulated,  without 
restricting  the  jieriod  to  the  minority  of  the  children.  This  provision 
being  void  as  to  the  income  after  the  termination  of  such  minority,  the 
surplus  goe^  «f  mshu^  to  tbe  children  as  presomptiTely  entitled  to  the 
next  eventdiil  estate. 

>  The  action  was  ^ommenoed  in.the  Coart  of  Common  Pleas 
of  the  citj  and  county  of  New  York,  by  Mrs.  Hannah  E.  Gil- 
man,  to  procure  a  determination  as  to  the  validity  and  con* 
struction  of  her  deceased  husband's  will,  and  for  a  distribution 
of  his  estate.  The  testator  died  in  February,  1858,  leaving 
his  widow,  the  plaintiff,  and  three  children  aged,  respectively, 
one,  three  and  five  years,  the  youngest  of  whom  di^  about  a 
jfear  later.  By  his  will  he  gave  some  pecuniary  I^cies,  and 
^  hia  widow  he  gave  the  imerest  dtiring  lift,  or  so  long  as 
she  should  remain  single,  on  certain  sums  of  money.  The 
bulk  of  his  estate,  which  was.part^  real,  but  principally  per- 
sonal, he  disposed  of  in  a  nesiduary  clause.  Ai  the  original 
ttkd  or  hearing  before  Mr.  Juskiee  Ikqbakajc,  oertain  dispo* 
Sitions  made  by  the  will  were  adjudged  to  be  void.  His  de<»ree 
was  modified  on  appeal  to  the  general  term  of  the  Common 
PleaS|  and  the  plaintiff  appealed  to  this  court  The  defendants 
and  raqpondenta  are  the  executors  of  the  will,  and  the  two  snr> 
viving  children.  The  executors  were  appointed  by  the  will  to 
h&  also  guardians  of  the  children.  The  residuary  clause  and 
such  other  {uurts  of  the  will  as  are  material,  are  set  £>rthin 
the  opinion  of  Coxsiogk,  Ch.  J, 

Oharhs  O'Oimar^  fer  flie  appellaiit 
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Ck>iaTocc,  Cfa.  J.  The  prioeip*!  quislioiifl  in  the  mm  ante 
under  the  reiidiiary  eUnae  of  the  will  By  thai  daaae,  iImi 
tattetor  deraad  and  bcqwalfaed  the  naidiie  of  Ua  ailata^  kmL 
and  penonal  and  mixed,  tobia^eetiioiaiatra0tlcr'*BMaaga* 
and  apply  the  aame  or  the  inoome  theneo^  or  ao  macb  of  tha 
estate  or  inoome  as  tbey  ahonld  aea  fli  in  the  eoKeroiie  of  • 
aonnd  diacietion,  to  the  ednealion  aad  aapport  ef  hia  thna 
inlhnt  children  or  andi  of  them  aa  abonld  aarriTa,  or  at  the 
iaaae  of  any  who  might  die,  until  the  two  yottogeat  ahoaid 
attain  the  age  of  thirty  yean,  or  mitil  thoae  two.dbiUnft 
ahonld  be  dead,  if  they  abonld  die  under  that  age;  at  wbiali 
time  the  troet  eataite  waa  direetad  to  ^  be  paid,  oon  yajed  cr  madU 
orer"  tothe  aaid  three  ohildren  or  andi  of  them  aa  ahonH  thaa 
anrviye,  or  to  the  iasne  then  Hving  of  audi  aa  might  he  dotAf 
in  eqnal  proportioiia,  ao  that  the  iasae  might  hate  the  afaaie  of 
tiie  parent  The  chaiae  then  fartiber  provides  tibat  if  all  the 
Children  riiould  be  dead  at  the  period  of  diatrifantion  witb- 
ont  iaaoe  then  living,  the  aaid  reaidoary  estate  riioald  go  la 
ike  teatatoi^a  widow  and  to  hia  brodMra  and  aiaters  and  their 
iane  in  eartain  proporliona  apeoUed.  It  tha  widow  Aonii, 
be  dead,  Aen  ^  brothers  and  siaten  and  their  iasoe  mm 
to  have  the  whde.  ^le  eKeentoia  wase  appointed  the  gna^ 
dians  of  the  children  with  direction  to  take  the  ears  and 
aaperinteadence  of  their  edneation,  and  they  were  dso  directed 
to  take  the  whole  care  of  their  property,  and  to  keep  it  weH 
invested  for  their  benefit,  with  a  discretion  to  invest  Bot  moae 
than  half  in  prodnetive  real  eatate.  In  no  other  part  of  the 
will  waa  anything  given  to  the  children.  The  y oongeat  of 
the  chihben  died  after  the  death  of  tihe  testator,  at  the  age 
of  two  yeans. 

The  teatator  left  a  laige  peasonal,  and  a  moderate  amonnt 
of  real  estate,  and  both  kinds  wane  inclnded  in  thoae  iSspeeih 
tiopM,  tfie  validity  of  which  is  to  be  tested  by  the  rules  ef  tfae 
eommon  law  as  modified  by  oar  atatntea  concerning  ^  the  crea- 
tion and  division  of  eatates"  in  land ;  conoemin^  '*  osea  and 
tmalst*'  and  by  the  statate  rdating  to  ^'accnmnlationB  of  per^ 
aonalprcqperty,  and  to  expectant  estalea  in  aadipraperty.*'    In 
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Tespect  to  real  estate,  it  is'  declared  in  these  statates  that  the 
absolate  power  of  alienation  shall  not  be  suspended  for  a 
longer  period  than  during  the  continnanoe  of  two  lives  in  being 
at  the  creation  of  the  estate.  (1  R  S.,  p.  728,  §  16.)  In  respect 
to  personal  estate,  the  provision  of  law  is  that  the  absolute 
ownership  shall  hot  be  suspended  by  any  limitation  or  condi- 
tion for  more  than  two  lives  in  being  nt  the  date  of  the  instru- 
ment  containing  such  limitation  or  condition,  or  if  such  instiru- 
ment  be  a  will,  for  not  more  than  two  lives  in  being  at  the 
death  of  Jthe  testator.  (1 R.  S.,  p.  778,  §  1.)  The  residuary  clause 
in  question,  unless  it  be  construed  as  containing  by  implication 
«n  authority  to  8611  the  real  estate,  suspends  the  power  of 
alienation  during  the  continuance  of  the  trust  (1  B.  S.,  p.  780, 
§  66),  and  I  assume  that  the  same  trust  also  suspends  for  a  like 
period  the  absolute  ownership  of  the  pereonal  estata  As  to  both 
•kinds  of  property  it  will  be  seen  hereafter  that  an  absolute 
and  perfect  estate  is  not  given  to  any  person  or  class  of  per- 
sons in  being  at  the  death  of  the  testator.  But  the  trust  is  so 
oonstituted  that  it  must  terminate  when  two  specified  lives  in 
l)eing  at  the  date  of  the  will  and  at  the  death  of  the  testator 
-are  spent,  and  it  must  terminate  sooner,  provided  the  two 
youngest  children  attain  the  age  of  thirty  years,  or  provided 
either  attain  that  age  after  the  death  of  the  other.  So  ,&r, 
therefore,  there  is  plainly  nothing  in  the  law  of  perpetuity 
which  condemns  this  limitation  in  respect  either  to  real  or  per- 
«onal  estata 

■  The  general  character  or  purpose  of  the  trust  is  also  lawfbL 
In  respect  to  the  real  estate,  it  is  in  substance  and  efiect  a  trust 
to  receive  rents  and  profits  and  apply  them  in  a  course  of  ex* 
penditure  for  the  education  and  support  of  the.  beneficiaries^ 
or  by  way  of  accumulation  (impliedly  directed)  for  the  ulti* 
mate  benefit  of  the  objects  designated.  Waiving  at  this  time 
ihe  question  of  SQcumuIation,  this  is  a  valid  trust  because  it 
belongs  to  the  class  expressly  permitted  in  the  statute  of  uses 
3nd  trusts.  (1  R  S.,  p.  728,  §  66.)  Trusts  in  personal  estate  are 
subject,  to  no  statutory  restriction :  in  other  words  the  legisla- 
ture has  never  attempted,  to  define  and  enumerate  the  lawfiil 
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ooQMions  ihr  omliQg  saoh  trastik  Thflj  stand  thefefoxe,  as 
«t  the  common  law,  anbjeot  cmly  to  the  atatatoiy  role  againit 
the  snqMnaion  of  ownenhip  for  more  than  two  Uvea,  At  the 
oommon  law  there  ia  no  doubt  aa  to  the  validity:  of  tmata  like 
the  one  in  qneation. 

The  statute  above  mentioned  in  relalbn  to  perK>nal  property; 
(1  S.  S.,  778),  after  prescribing  the  role  of  perpetoity  in  the 
first  section,  declares,  in  the  second,  that  in  other  respects  lirni-' 
tations  of  fiitare  and  contingent  interests  in  personal  property 
shall  be  subject  to  the  rules  prescribed  in  the  statute  relating 
to  future  estates  in  lands;  and  those  rules  are  contained  in  the 
article  "of  the  creation  and  ^vision  of  estates."  (1  K  &,  721.) 
In  the  future  consideration  of  the  residuaiy  clause,  it  will  be 
eonvenient  to  regard  its  dispositions  as  though  thej  related 
wholly  to  real  estate.  I^  viewed  in  that  manner,  they  are 
found  to  be  valid,  their  validly  certainly  cannot  be  questioned 
so  for  as  they  relate  to  personal  property. 

It  is  urged  then  against  the  validity  of  this  trust,  that  the 
xents  and  profits  or  income  of  the  estate  might,  by  possibility, 
be  applied  to  the  education  and  support  of  unascertained  per* 
sons,  to  wit,  the  issue  of  any  two  of  the  children  of  the  testa* 
tor  who  might  die  during  the  trust  term.  The  trust  as  we 
have  said,  must  terminate  on  the  decease  of  the  two  youngest 
children.  But  the  eldest  child  and  (Hie  of  the  two  youngest 
might  die  leaving  issue,  while  the  other  might  survive  and  be  ^ 
under  thirty  years  of  age.  In  such  an  event^  the  testator  pro* 
vided  for  a  succession,  in  fovor  of  the  issue,  to  the  provision 
for  education  and  support  intended  primarily  for  the  parents. 
I  think  there  is  no.  objection  to  this  provision.  The  statutory 
trust  is  "  to  receive  rents  and  profits,  and  apply  them  to  the 
use  of  any  person.^  If  the  person  primaxily^designated  dies 
during  a  trust  term  lawfully  constituted  in  res{tect  to  its  dura- 
tion, there  is  nothing  in  the  terms  or  policy  of  the  statute 
which  prevents  the  use  from  being  shifted  to  some  oAer  object 
of  a  testator's  bounty.  Nor  has  it  ever  been  held  that  the  per- 
son or  persons  must  aU  be  named  or  in  existence,  and  known 
at  the  creation  of  the  trust    Such  a  construction  would  bo 
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^te  too  teahnaoal  and  narrow.  Tkelnroiii^aoiloooiitenft 
aiOooeaBioii  ift  &for  of  tW  utiboni  itmm  of  ft  oUU  wko  mi^ 
die  before  the  ^me  whioh.  the  utkor  of  raeh  a  trniit  hae  lftW'» 
IbUy  {fliiotibed  foe  ite  tammitioii.  Vxtlxut  and  oontingeBk 
limitations  of  real  estate  in  fiivor  of  imasoerikiaedpei«oii%  aad 
eqieoiaUy  in  &ror  of  the  lasve  expected  to  be  bon  of  a  eon 
Of  a  daogbtcr,  are  funiUarl y  known  to  ibe  law,  and  I  am 
eatiafied  that  onr  stntate  of  neos  and  truale  doaa  net  eoK^lnde 
them  where  the  inteieat  boiefidally  giyen  is  in  rents  and  pro» 
fits,  as  in  the  ease  bofoce  us.  The  statots  allows  tbe  applioa* 
ttOQ  of  rents  and  profiti  to  the  nse  of  ^aay  penon**  (^  65)^ 
and  this  &irly  indodes  a  eontingMil  limitation  in  &wt  of 
persons  who  are  nnasoeitmned  at  the  oieation  of  the  tniet^ 

It  is,  also,  a  eharaetecistio  of  tUs  tmst,  that  the  enentom 
may,  in  their  diserstion,  apply  not  only  profits  and  income  tn 
tbe  ednoation  and  snpport  of  the  testator's  bhildren,  and  eon* 
tingently  of  the  issue  of  those  children,  bat  a  like  appIicaSieA 
may  be  made  of  the  estate  itselC  This  anthority  to  apply  4the 
estate  more  appropriately  refem  to  the  numey  and  personal  pttK 
perty  left  by  the  testator.  It  cnm  haTO  no  referenoe  to  Aeieal 
estate,  unless  a  power  to  sail  for  the  purpose  intended  be  im* 
plied,  and  the  implieatioa  is  certainly  somewhat  remote.  If 
anoh  a  power  can  be  iaforredi  then  the  trast  in  this  paitionlat 
feature  is  to  sell  lands  finr  the  i>enefii  of  legatoes,  jvhiek  is 
among  the  permitted  trusts  {%  65|  sub.  8):  and  Aefe  can  be 
no  doubt  that  tbe  beneficiaries  or  legatees  under  sudi  a  trnH 
may  be  unborn  issue,  as  well  as  persons  in  bang  and  named  in 
the  instrument  whidi  creates  it;  regard  being  always  had  te 
the  rule  respecting  perpetuities.  K  we  consider  this  feature  of 
the  limitation  as  leli^ng  wholly  to  the  personid  estafte,  the 
pr6poBition  is  still  more  plain. 

Passing  to  another  ot^eetion  which  has  been  u^ed,  tbs 
statute  ''of  the  cteation  and  dividon  of  estates"  declares  that 
sncoesflive  life  estates  shall  not  be  limited,  unless  to  persons  in 
being  at  the  creation  therec^  (1  B.S.,p.72S»  §18),alsothatn« 
estate  for  life  shall  hi  limted  as  a  remainder  on  a  term  for 
TearSi  ezcq^t  to  a  pemoa  in  being  at  die  cieatioii  of  anck 
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«itefea  (IcLftSl.)  Oi  tha  aigament  it  liM  been  i«id  thai  tfii 
xwiduaiy  dwne  oontntveiies  Ihtse  pioyisiona  ^  law.  But  llui 
ttgoiMDt  i«ft8  upon  a  miacoDoeptioa  or  miaiiiter^tetion  ct 
tha  ckoae  itael£  Firat,  aa  to  tha  teiaiK)raj7  diapoaitUMW  dm^ 
tho  oontiiiaaiioe  of  the  traat:  these  are  a  protiaioa  aia^plj  te 
ediioation  and  mppoit  oat  of  ienta  and  inoomo  with  a  diaoia* 
liMi  ia  the  exaratoiB  t^  4nm  «|kmi  the  eatale  ilMlf  for  iboai 
puipoaea  oaIj.  Nov  while  it  la  true  that  the  edaoatioD  aad 
aapportofaehildm!i9tneoeiBariljtefmi]iatewiihiiBlifi9;  aaA 
white  it  ia  trmo^  aleo^  that  Ae  isaae  woold  sueeeed  t»  the  aaoie 
proviaioBi  if  the  pavent  died  doriag  the  troat;  and  while  itt 
the  nataie  of  thiaga  the  iaaue  oonld  e^y  such  a  proTiaioQ 
only  duxing  life  alao,  yet  auoh  a  limitatioft  doea  not  exeate  l^ 
life  estate  or  any  other  ealato  in  the  property  U>  which  it  rrialea* 
Oa  the  ooatrary,  the  whole  estate  ia  ia  ihe  tnialee%  who  are  ta 
make  the  applicatioa.  The  atatiite  of  lues  and  taroata  deolarea 
thiatobe  ao  in  leepeot  to  laada  (1 B.  S.,  p.  729,  §  AOX  and  aa  to 
money  and  perBonal  property  it  ia  so  by  ^  raks  of  the  eon- 
mon  law.  Indse^  aoeorling  to  the  plain  aeaae  of  moh  a  pso* 
vision  as  we  now  speak  o^  resting  aa  it  does  in  the  discretion 
of  persona  who  are  gnardiaas  and  trasteei^  it  ereafteSi  at  moa^ 
only  a  apeeial  ehai^e  for  purpoaea  whioh  may  expand  or  oon* 
tmct^  and  it  has  no  t^eaemUanoft  to  a  litla  or  estate  fi>r  life  ot 
Sot  any  other  period, 

In  tha  aaxt  pinoe^  aa  to  the  Hmitaiion  of  the  eorpna  ef  tfcn 
estate^  thia  ia  to  take  effect  at  the  end  of  the  trusty  to  be  eon* 
amnmated  by  a  oonveyaaee  of  the  landi  unleaa  a  power  to  aeQ 
be  implied  for  dm  parpoae  of  eqoM  diatribationi  and  by  ar 
traaafer  of  the  personal  fhnd,.  Traata  to  eonrey  landa  to  k 
banefisiaxy  are  not  enamemted  in  tha  static  of  naes  and  trnsts 
bat  they  are  Talid  as  powers  in  trost  where  the  parpose  of  tiha 
power  ^  lawf bL  (|  68.)  F^  the  present  potpoae  it  ia  on^ 
material  to  obsexwe  that  tiie  estate  is  givaa  enlureiy  and  aofc 
for  life  to  the  three  children  of  the  testator.  The  limitalion  ii 
ik  tme^  is  of  a  fiitare  eatate»  to  take  ett<M  in  posMmon  at  the 
csmI  <tf  the  Inst  term.  Uatil  than  the  tftle  ia  wholly  in  the 
trnsteea;  I  mean  wholly  dnring  the  term  and  aa  a  temporasjr 
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estate.  But  the  fotore  estate  or  remainder  is  in  fee,  and  it 
%  -Tested  in  interest  at  the  death  of  the  testator,  wholly  in  the  three 
diildren.  According  to  the  statute  (1 R  S.,  p.  728,  §  18),  a  fiitare 
estate  is  vested  when  there  is  a  person  in  being  who  would 
have  an  immediate  right  of  possession  on  the  ceasing  of  the 
intermediate  or  j>reoedent  estate.  The  three  children  were  in 
being  at  the  death  of  the  testator,  and  by  the  yerj  terms  of  the 
devise  would  be  entitled  to  the  possession  and  enjoyment  of 
the  estate  at  the  expiration  of  the  trust  It  was,  therefore,  a 
present  and  vested  devise  of  a  future  estate.  And,  as  I  have 
said,  the  devise  is  in  fee.  It  is  true  that  issue  is  mentioned  in  / 
the  limitation.  But  to  mention  heirs  or  issue  after  a  general 
devise,  adds  nothing  to,  and  subtracts  nothing  firom,  such  a  limi- 
tation.  If  a  child  should  die  during  the  trust  term,  leaving 
issue,  such  issue  would  take  in  succession  to  the  parent  under 
the  canons  of  descent,  and  in  like  manner  would  be  entitled 
to  possession  at  the  time  appointed.  Yet  the  estate  was  not 
given  to  the  children  as  a  fee  simple,  absolute,  because  it  is 
qualified  by  a  conditional  limitation  in  fistvor  of  the  survivor, 
if  any  cluld  should  die  during  the  term,  without  issue.;  and  if 
fliere  shall  be  no  survivors  or  issue  of  survivors,  then  there  is 
also  a  substituted  limitation  in  &vor  of  other  parties.  The 
estate  is,  therefore,  given  to  the  three  children  as  a  base  or 
qualified  fee  determinable  as  to  each  on' a  dying  without  issue 
within  a  prescribed  period.  When  that  period  is  reached  the 
oonditioQ  will  be  gone,  and  the  estate  of  the  children  or  of 
any  child  surviving,  will  be  perfect  These  principles  are 
weU  settled  by  authority.  {Fosdick  v.  ChmeUf  1  Johns.,  440 ; 
Anderson  v.  tTocfa^n,  16  Id.,  882.) 

It  follows  firom  what  has  been  said,  not  only  that  no  suo- 
eessive  life  estates  but  no  life  estates  at  all  were  created  by  the 
randuary  clause  of  this  will ;  and  the  argument  founded  on 
die  assumption  that  such  was  the  effect  of  the  clause  &lls  td 
the  ground. 
The  discretion  vested  in  the  executors  to  apply  rents,  pro» 
^  ftts  and  income,  and  the  estate  itself,  to  the  education  and 
■tpport  of  the  objects  named,  has  also  been  mentioned  as  ait 
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objeotion  to  the  trost.  We  think  there  is  nothiDg  in  this  ob- 
jection. The  general  porpoee  of  the  trust  and  the  mode  of 
its  execution  are  clearly  pointed  out  The  discretion  relates 
to  the  amount  of  expenditure  for  the  purposes  indicated. 
This  amount  would  depend  on  the  varying  exigencies  which 
might  be  expected  to  arise  in  the  situation  of  the  persons  in- 
tended  to  be  provided  for,  and  it  was  not  only  lawful  but 
probably  wise  to  repose  a  discretionary  authority  in  the  exe> 
cutors  and  guardian,  who,  it  must  be  supposed,  were  selected 
with  a  due  regard  to  the  delicate  nature  of  their  trust 

Aside  from  the  residuary  clause  the  only  other  provisions 
of  the  will,  upon  which  any  question  arises,  are  the  following: 
The  testator  bequeathed  to  his  widow  during  life,  the  income 
of  five  thousand  dollars,  to  be  invested  in  stocks  of  certain 
enumerated  kinds,  or  on  bond  and  mortgage;  he  also  be-' 
queathed  to  her  during  widowhood,  two-thirds  of  the  income 
of  $20,000,  to  be- invested  in  the  same  manner,  with  a  discre- 
tion to  invest  one-half  of  the  sum  in  productive  real  estate, 
and  the  other  one-third  of  the  income  he  directed  to  be  invested 
ajad  added  to  the  principal.  The  principal  of  these  two  sums 
is  not  in  terms  further  mentioned  in  the  wilL  It  is  extremely 
plain,  however,  that  they  pass  under  the  residuary  clause^ 
which  follows  the  provisions  here  mentioned,  and  are  subject 
to  the  dispositions  in  that  clause  contained. 

Beferring  now  to  the  whole  residuum,  including  these  two 
principal  sums  of  $20,000  and  $6,000,  it  is  said  that  the  ulti- 
mate limitation  of  it  is  too  remote  That  limitation  is  to  take 
effect  as  we  have  seen  at  the  end  of  the  trust  term,  which,  ai 
we  have  also  seen;  is  legally  constituted  in  point  of  duration* 
If  the  primary  disposition  in  &vor  of  the  testator's  childrei^ 
shall  then  fail  in  consequence  of  the  death  of  all  of  them 
without  issue,  the  widow  and  the  brothers  and  sisters  of  the 
testator  and  their  issue  will  be  entitled  to  take  the  estate  im- 
mediately as  substituted  devisees  or  legatees.  All  contingen* 
cies  cease  at  that  time ;  the  trust  also  terminates,  and  conse- 
quently there  can  be  no  further  suspension  of  alienation  or  of 
ownership.  The  only  question  which  can  arise  in  this  conneoK 
Smith. — ^Vol.  X,  3 
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tion,  relates  to  the  two  muns  of  money  whidi  aie  here  spoken 
of.  It  may  possibly  happen  that  the  trust  tenn  will  come  to  on 
«nd  by  the  death  of  the  two  youngest  children,  during  the  life 
<xc  widowhood  of  the  testator's  widow.  She  will,  nevertheless, 
oontinue  to  be  entitled  to  her  interesti  and  notwithstanding  the 
general  direction  to  pay  oyer  the  estate  to  the  parties  ultimately 
entided,  it  may  be  the  duty  of  the  trustees,  in  the  event  sup- 
posed, to  retain  these  moneys  under  their  control  until  her  right 
io  interest  shall  cease.  The  will  itself  perhaps,  admits  of  this 
construction,  and  if  so  it  amounts  to  a  direction  that  the  money 
be  retained.  The  special  trusts,  however,  contained  in  the 
redduary  clause  will  have  ended,  and  the  trustees  will  continue 
fo  hold  this  part  of  the  fund  as  executors  merely.  The  inquiry 
is,  whether  these  arrangements  of  the  will  render  possible  a 

• 

suspense  in  the  ownership  of  so  much  of  the  estate  bej-ond  the 
two  lites  which  are  the  limit  of  the  trust  term.  We  think 
not  The  question  relates,  it  will  be  seen,  t6  a  principal  sum 
the  right  or  title  to  which  must  absolutely  vest^  at  the  termi- 
nation of  the  trust,  in  the  children  or  their  issue,  or  in  the 
substituted  legatees.  The  estate,  as  we  have  already  observed, 
will  be  no  longer  of  a  determinable  character,  but  will  be  ab- 
solute. The  possession  of  these  sums  of  money  will  be  post- 
poned until  the  widow's  right  to  interest  shall  no  longer 
intercept  its  actual  payment  Looking  at  the  question  then, 
as  we  must,  from  that  point  of  time,  the  principal  is  in  the 
nature  of  a  renudnder  absolutely  vested  in  interest,  while  the 
right  to  interest  is  in  the  nature  of  a  present  estate  in  the  same 
sum  of  money.  Now,  a  vested  remainder  in  land  is  not  in 
any  sense  inalienable,  and  a  right  in  the  nature  of  a  vested 
remainder  to  money  or  personal  estate  is  as  absolute  and  per- 
fect as  any  other  right  of  property.  The  right  now  in  ques- 
tion is  perhaps  still  more  analogous  to  ai  vested  pecuniary 
legacy  payable  without  interest  at  a  future  day.  If  gifts  of 
that  nature  are  held  to  create  a  suspension  of  absolute  owner* 
ship,  in  the  sense  of  the  law  against  perpetuities,  it  would  be 
necessary  always  to  limit  them  in  some  form  upon  life.  A 
vested  legacy,  payable  in  three  years  or  at  any  other  period  not 
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depending  on  a  life  or  two  lives  in  being,  would,  in  that  view 
of  die  aalijeGt^  be  void.  Plainly,  andi  ia  not  the  rule  of  law. 
Hie  anbjeot  of  aecnmnlation  baa  not  yet  been  oonsidered. 
In  the  olanae' of  the  win  giving  to  the  widow  two4hiida  of  the 
income  of  $20,000,  the  other  one*tiiird  ia  directed  to  be 
invested  and  added  to  the  principal,  and  H  goes  with  the 
principal  into  the  residnnm,  no  o&er  diapoeitiod  being  made' 
of  it  ConaideTing  the  amount  and  value  of  the  leaiduary 
estate,  it  ia  probable  that  all  the  income  will  not  be  ex- 
pended during  the  trust  fbr  the  education  and  a?^>port  of 
tiie  children  or  their  iaaue.  In  that  event  it  will  dearly  be 
the  duty  of  the  tmateea  according  to  the  will  to  accumulate 
the  aurplua,  and  tiiia  amounta  to  a  direction  for  such  aocumu* 
lation.  Thia  direction  ia  void  so  &r  aa  it  indudea  any  period 
of  time  beyond  the  minority  of  the  children  reapectively,  and 
the  court  below  has  ao  decided  The  result,  however,  ia  not 
an  absolute  intestacy  aa  to  the  surplns  income  after  the 
minorities  shall  ceaae.  The  statute  declares  that  '^when  in 
consequence  of  a  valid  limitation  of  an  expectant  estate  there 
shall  be  a  suspense  of  the  power  of  alienation  or  of  the  owner* 
ship  during  tiie  continuance  of  which  the  rents  and  profits 
shall  be  undisposed  of  and  no  valid  direction  for  their  accumu- 
lation  is  given,  such  rente  and  profite  shall  belong  to  the 
peraona  presumptively  entitied  to  the  next  eventual  estete." 
(1  R  S.,  p.  726,  §  40.)  This  section  relates  immediately  to 
tiie  rente  and  profits  of  land.  But  the  statute  which  has  been 
dted,  relating  to  personal  estate  and  the  accumulation  thereof, 
it  has  been  held,  refers  to  and  adopte  the  same  rola  (1  T&.  S., 
p.  778,  §  2 ;  Kilpatrick  v.  «7bAn«m,  15  K  Y.,  822.)  The  chil- 
dren  of  the  testotor  are  presumptively  entitied  to  the  *'  next 
eventual  estete  ^  in  both  the  real  and  personal  property,  and 
according  to  this  rule  the  surplus  income,  after  their 
minorities  shall  cease,  will  be  payable  to  them  without  accumu* 
lation.  The  decree  of  the  court  below  might  very  properly 
have  so  dedared.  But  the  widow  only  has  appealed  to  this 
court,  and  she  is  not  aggrieved  by  the  absence  of  such  a  pro* 
vision  in  the  judgment  which  has  been  rendered. 
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Aside  from  the  unlawful  directioa  for  accumulation,  our 
conclusion  is  that  the  will  is  valid  in  aU  its  parts  and  provi- 
sions.  As  we  understand  the  final' judgment  below,  it  is  in 
accordance  with  this  conclusion  except  in  one  particular.  It 
contains  a  dause  declaring  yoid  the  provision  hi  the  residuary 
clause  which  authorizes  the  incoiJe  of  the  estate  to  be  applied 
contingently  to  the  education  and  support  of  the  unborn  issue 
of  the  testator's  children  during  the  trust  term.  We  have 
shown  that  there  is  no  valid  objection  to  such  a  limitation. 
The  executors,  if  they  had  appealed,  might  very  properly 
have  claimed  a  modification  of  the  judgment  in  this  respect. 
Although  there  is  no  appeal  either  by  them  or  the  children, 
yet  the  contingent  rights  of  unborn  issue  are  in  question,  and 
we  think  this  court,  in  pronouncing  a  decision  upon  the  general 
appeal  of  the  plaintiff,  ought  to  see  tteit  such  rights  are  pro- 
tected. The  resultkthatthe  judgment  should  be  reveraed 
and  amended  as  to  the  particular  clause  here  mentioned :  thai 
in  all  other  respects  it  should  be  affirmed. 

All  the  judges  (except  Seldek,  J.,  who  was  absent)  con 
cximng, 

'  Ordered  accordingly. 
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The  statute  (ch.  130  of  1854)  exempting  from  prosecution  for  libel  the  pub- 
lishers of  legislatiye  debates,  iso,^  is  prospective  only  and  is  no  defence 
for  a  publication  prior  to  its  enactment 

The  publication  of  a  slander  uttered  by  a  murderer  at  the  time  of  his  exe- 
cution, is  not  pririleged  either  under  that  statute  or  at  the  common  law. 

The  statute  relates  only  to  statements  made  in  judicial,  legislatiye  or 
administrative  bodies  in  execution  of  some  public  duty. 

Appeal  from  the  Supreme  Court  The  action  was  for  pub* 
lishing  alleged  libelous  matter,  affecting  the  professional  cha* 
xacter  of  the  plaintiff  as  a  counsellor  at  law,  in  the  defendant's 
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paper,  The  Kew  York  Herald,  as  part  of  the  speech  made 
by  Warren  Wood,  just  previoos  to  his  execution  pursuant  to 
a  conviction  for  murder,  in  Greene  county,  on  the  20th  day  of 
January,  1854.  An  account  of  the  execution,  with  the  speech 
of  the  convict,  was  first  published  in  the  Greene  county  Whig,  at 
Gatskill,  on  the  21st  January^  This  was  copied  into  the  defend- 
ant's paper  on  the  25th  January,  preceded  by  a  statement 
showing  that  it  was  taken  from  the  Catskill  paper.  It  was 
selected  for  publication  by  a  person  in  the  employment  of  the 
defendant  without  his  personal  agency  or  knowledge.  It  was 
proved  as  a  fiiot  on  the  trial  of  this  case,  that  Mr.  Tremain 
was  associated  with  the  plaintiff  us  counsel  for  the  prisoner 
on  his  trial,  but  that  the  imputations  of  improper  conduct  on 
the  part  of  the  plaintiff  were  untrue  in  fiict  The  portion  of 
the  speech  commented  upon  as  libelous  was  as  follows:  "I 
placed  entire  confidence  in  him  "  [the  plaintiff],  "  and  left  my 
ease  wholly  to  him,  Ajid  what  did  he  do  7  He  discharged 
my  witnesses  without  the  knowledge  of  myself  or  Mr.  Tre- 
main.  Tremain  said  it  was  wrong  and  ought  not  to  have  been 
done.  He  did  not  do  as  he  agreed  to  "  [here  he  commented 
harshly  upon  the  conduct  of  Mr  Sanford].  '^  Gentlemen,  I 
feel  it  my  duty  to  tell  you  these  things.  I  may  go  too  fiuv 
but  I  hope  not ;  and  I  trust  you  will  excuse  me.  I  have  no 
hard  feelings  against  any  man,  but  I  feel  it  my  duly  to  warn 
you  alL  K  you  ever  employ  Mr.  Sanford "  [here  he  again 
commented  harshly].  "  He  pleaded  well  and  did  well  with 
what  he  had ;  but  he  sent  important  witnesses  away,  and  that 
is  why  I  blame  him." 

The  case  was  tried  before  James  R  Whiting,  as  a  referee,  "who 
found  the  defendant  guilty,  and  assessed  the  damages  at  $250. 
The  defendant  insisted,  at  the  trial,  upon  the  several  points  dis- 
cussed in  the  following  opinion ;  and  he  appealed  here  from 
the  judgment  of  affirmance  of  the  general  term. 

D.  D.  Fkldj  for  the  appellant^  insisted  that  the  publication 
was  privileged  by  force  of  the  act  of  1864,  chapter  180;  or,  if 
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that  act  did  not  apply,  that  it  was  a  priyileged  paUication  by 
the  roles  of  the  oommon  law. 

L^man  Tremain^  for  the  respondent 

DxNio,  J.  It  being  impossible  to  deny  the  libelous  chanio* 
ter  of  the  publication,  or  to  maintain  that  the  defendant  was 
exempt  fix>m  responsibility  on  account  of  the  article  having 
been  copied  from  another  newspaper,  though  it  was  stated  to 
have  been  so  copied,  the  only  question  is  whether  it  was  what 
is  termed  a  privileged  publication.  I  am  of  opinion  that  the 
statute  which  is  relied  on  has  no  application  to  the  case|  for 
the  reason,  in  the  first  place,  that  the  publication  was  made 
before  the  enactment  of  the  law,  and  that  its  provisions  are  not 
retrospective.  The  act  was  passed  on  the  1st  day  of  April, 
1864,  more  than  two  months  after  the  publication  complained 
o^  and  took  effect  immediately  upon  its  passage.  It  declares 
that  no  r^orter,  editor  or  proprietor  of  any  newspaper  shall 
be  liable  to  any  action  or  prosecution,  civil  or  criminal,  for  a 
fiiir  and  true  report  in  such  newspaper,  of  certain  proceedings 
therein  referred  to.  This  is  the  ordinary  language  employed 
where  a  new  rule  is  intended  to  be  established  for  future 
cases.  To  render  it  in  terms  applicable  to  publications  thereto* 
fore  made,  it  should  have  read  that  the  party  should  be  ex* 
empt  from  liability  for  such  reports  already  made,  as  well  as 
for  such  m  should  be  made  in  future.  The  general  rule  is  that 
the  character  and  consequences  of  particular  acts  are  to  be 
determined  by  the  law  which  was  in  force  when  the  acts  were 
done;  and  though  it  may  be  in  the  power  of  the  legislature 
to  declare  that  a  given  dass  of  libelous  publications  already 
made  shall  not  thereafter  be  prosecuted — for  such  an  act 
would  not  impair  rights  of  property  actually  vested  —  still,  as 
such  l^islation  is  very  unusual  and  would,  in  most  cases^ 
be  highly  objectionable,  the  judges  should  require  very 
plain  and  tmequivocal  language  before  determining  to  give  a 
statute  such  a  retroactive  effect  The  words,  no  reporter,  &a, 
shall  be  liable — for  a  Mr  and  true  report,  —  according  to 
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thieir  uatonl  %"^  gnuunutticftl  meftniDfl^  rofisv  to  ft  fiitozo  io» 
port  as  well  as  a  fatare  liability,  and  do  not,  tbevefore,  aa  I 
think,  admit  of  the  oonatraetion  attempted  to  be  placed  upon 
tkem.  But  if  they  were  equivocal  we  ought,  upon  well  settled 
prindples  of  inteipietation, '  ao  to  oonatrue  them  that  the 
change  io,  the  law,  if  the  statute  really  effeeta  a  change,  shall 
openkte  prospectiyely  only.  Dash  y.  Van  Kheck  (7  Johns^  477), 
ifil  the  leading  case  upon  this  subject  It  appean  that  at  the 
common  law,  if  a  prisoner  was  committed  to  jail  upon  final 
process  iox  debt,  and  escaped,  yet  if  he  volnntarily  returned 
before  action  brought  against  the  sheriff  for  the  escape,  such 
return  might  be  pleaded  in  bar,  andfumished  a  defence.  The 
statute  authorizing  the  shmff  to  admit  priaonos  to  the  jail 
liberties  on.giying  bail  not  to  depart  from  them,  was  held  by 
the  courts  to  have  sq  changed  the  law,  as  tiiati  after  the  pa*« 
sage  of  ihat  act,  a  voluntary  return,  even  before  suit  brought^ 
would  not  exonerate  the  sheriff  fixmi  liability  for  the  escape^ 
This  was  the  state  of  the  law  when  the  escape  took  jdaoe,  for 
which.  Dash,  the  creditor,  sued  Yan  Eleeck,  the  sheriff  But 
pending  that  action  the  legislature  passed  a  statute  declaring 
that  nothing  contained  in  the  act  concerning  jail  liberties 
should  be  so  construed  as  to  prevent  any  sherifl^  in  case  of 
escapes,  from  availing  himself  as  at  common  law«  of  a  de- 
fence arising  &om  a  voluntary  return  of  the  prisoner  before 
an  action  should  be  commenced  for  the  escape.  The  defendant 
attempted  to  avail  himself  of  the  statute  by  showing  that  the 
prisoner,  for  whose  escape  he  was  sued,  had  returned  to  cus^ 
tody  before  the  bringing  of  the  action ;  and  the  question  was 
thus  presented  whether  the  statute  should  be  construed  retro- 
spectively so  as  to  affect  prior  escapes  and  voluntary  returns^ 
or  prospectively  only.  And  it  was  held,  notwithstanding  the 
strength  of  the  language  used,  that  it  could  not  be  so  construed 
as  to  embrace  cases  happening  anterior  to  its  paasaga  It  was 
laid  down  as  a  principle  of  universal  jurisprudence,  that  all 
laws  are  to  be  construed  as  fiumishing  a  rule  for  future  cases 
only,  unless  they  contain  language  unequivocally  and  certainly 
embracii^  past  transactions.    The  opinicma  of  Chief  Justice 
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Kent  and  Mr.  Josfdoe  Thompsok  examine  all  the  prior  an* 
thorities,  and  contain  the  general  reasoning  npon  whidi  the 
doctrine  stands,  and  the  case  has  always  been  considered  as 
establishing  tiiat  doctrine  upon  a  firm  foundation.  {Batkr  ▼. 
jRs&TKsr,  1  mil,  824 ;  The  People y.  OafTuU,  2  Sei±, 408;  Wood 
y.  00%,  11  Paige,  400 ;  J%  ▼.  ^c^  16  N.  Y.,  695.) 

But  I  am  of  the  opinion  that  the  case  would  not  &11  within 
Ae  provisions  of  the  statute  if  it  had  been  in  fcmse  at  the  time 
of  the  publication  complained  o£  A  publication,  to  be  privi- 
l^ged  within  the  terms  of  the  statute,  must  be  "a  fidr  and  true 
report  in  such  newspaper  of  some  judicial,  legislative  or  other 
public,  official  proceedings,"  or  of  ''some  statement,  speech,  ar« 
gument  or  debate  in  the  course  of  the  same."  It  is  declared  in 
another  section  that  the  enactment  is  not  to  be  "so  construed  aa 
to  protect  any  such  editor,  reporter  or  proprietor  from  an  action 
or  indictment  for  any  libelous  comments  or  remarks  super* 
added  to  or  interspersed  or  connected  with  such  report"  The 
execution  of  a  capital  sentence  upon  a  convict  is  no  doubt  a 
public  proceeding  of  a  very  solemn  and  impressive  character, 
but  it  is  not  one  which  necessarily  admits  of  any  speech,  argu- 
ment  or  debate,  or  of  any  statement  of  &ct  except  the  simple 
announcement  of  the  authority  under  whidi  the  act  is  done. 
Other  things  may  be  said  at  the  time  by  the  public  officers, 
the  ministers  of  religion,  who  may  be  in  attendance,  by  the 
bystanders,  and  by  the  convict  himself;  but  these  are  no  ne- 
cessary part  of  the  public  proceedings. .  They  are  not  required 
by  the  law,  and  they  cannot  in  any  way  influence  the  act  about 
to  be  performed*  It  is  quite  usual  for  the  convict  to  make  a 
statement  or  speech  either  by  way  of  confession,  or  in  vindica- 
tion of  himself  as  the  case  maybe;  and  it  is  also  customary  for 
the  attending  clergyman  to  conduct  the  devotions  in  a  public 
and  audible  manner.  But  these  are  simply  incidental  to  the 
public  proceeding,  and  not  a  portion  of  it :  whether  they  take 
place  or  are  omitted  is  of  no  legal  consequence.  Suppose,  for 
instance,  that  the  minister  should  make  his  prayer  the  vehicle 
Ibr  injurious  reflections  upon  the;  prosecutor,  or  his  witaiesses, 
and  the  imputation  should  be  of  such  a  character  as  to  support  an 
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addon  for  verbal  slander,  no  one,  I  presame,  would  contend  that 
the  words  would  be  priyileged,  or  that,  if  printed,  the  pnbliaheif 
of  them  would  be  exempt  fiom  a  proeecntion  for  libeL  And  yet 
ihej  would  'eonstitate  a  statement  made  in  the  course  of  a  pub^ 
lie  proceeding,  in  the  same  sense  as  the  dying  speech  of  the  cul- 
prit  Both  are  customary  and  usual  concomitants  of  a  capital 
eseoution,  but  neither  of  them  hare,  in  my  judgment,  any 
such  connection  with  it  as  to  be  within  the  purview  of  the  ad 
under  consideration.  The  second  section  of  the  statute  con- 
&ms  tiiis  view  of  its  intention.  It  declares  that  no  libelous 
matter  interBpersed  or  connected  with  the  report  is  within  the 
pdvilega  This  probably  refms,  primarily,  to  observations 
which  might  be  added  by  the  reporter,  editor  or  other  person 
oonoemed  in  the  publication ;  but  it  would  be  equally  within 
the  language  and  spirit  of  the  exception  if  made  by  another 
person  at  the  time  and  place  of  the  public  proceedings,  though 
it  were  not  a  portion  of  it,  and  were  puUished  with  the  actual 
proceedings.  The  common  law  had  declared  that  the  state- 
ments, speeches,  &0.,  referred  to  in  the  statute,  should  be  pri* 
vil^ed,  so  that  the  persons  whose  duty  or  right  it  was  to  par* 
ticipate  in  such  public  discussions,  might  be  perfectly  free  in 
the  exercise  of  these  rights  and  duties,  and  not  under  the  res- 
traiht  which  it  was  supposed  might  embarrass  them  if  they 
were  liable  to  'be  called  to  account ;  but  it  was  not  so  clear 
that  everything  which  might  lawfully  be  spoken  or  introduced 
in  writiing  into  public  proceedings,  could  be  safely  printed  and 
published  aft6rwarcl&  The  Superior  Court  of  the  dty  of  New 
York  had  in  1860  and  1851,  decided,  ui  conformity  with  the 
current  of  English  authority,  that  the  publication  of  ex  parte 
proceedings  before  a  public  magistrate,  such  as  a  complaint 
against  an  individual  for  a  criminal  offence,  was  not  privi- 
l^ed  (/Stonley  v.1V€U,4Sand£S.aR,21;  Jfathem  y.  Beach, 
5  Id.,  256.)  And  it  is  well  known  that  actions  for  libel  had 
been  sustained  for  publishing  legislative  documents  printed 
pursuant  to  an  order  of  the  House  of  Commons.  {Stockdale  v. 
Hansard,  9  Adolph.  k  Ellis,  7.) 
Smith-— Vol.  X.  4 
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The  act  was  not  intended  to  enlaiige  the  daaa  of  pdvileged 
oommunications  when  oiiginall  j  made  in  courts  and  before  pub- 
lic bodiea  They  were  aU  unbraced  by  the  rules  of  the  com- 
mon law;  and  it  was  only  the  repetition  of  them  by  printing 
and  publishing  in  public  journals  which  waji  thought  to  be 
improperly  restricted.  To  remedy  this  was  the  whole  purpose 
of  the  statute ;  and  it  would  extend  its  operation  beyond  its 
intention  and  beyond  the  public  motiyes  upon  which  we  may 
presume  that  it  was  enacted  to  hold  that  it  authorized  the  pub- 
lication of  matters  which  it  was  actionable  to  utter  in  the  first 
instanca 

The  words  of  the  statute,  I  think,  show  that  it  was  notintend- 
ed  to  have  any  reference  to  such  a  transaction  as  the  executioii 
of  a  criminal  condemned  to  death.  Some  of  the  language,  if 
read  alone,  is  no  doubt  broad  enough  to  embrace  it  It  is  in 
one  sense  a  public  official  proceeding ;  but  so,  in  the  same  senset 
is  the  leading  to  prison  o^  or  locking  the  door  upon,  a  culprit 
adjudged  to  confinement,  by  the  initiatory  or  final  proeesB  in  a 
criminal  case,  or  his  ^lischaige,  and  many  other  things  connected 
with  the  public  administration  of  the  law,  or  of  public  affidra^ 
It  would  scarcely  answer  to  hold  that  the  publication  of  every- 
thing which  might  be  said  on  such  an  occasion,  though  by  one 
of  the  actors  in  the  proceeding,  and  though  suggested* by 
the  bearing  of  the  transaction  upon  him,  would  be  privileged, 
however  &lse  it  might  be,  and  however  injuriously  it  might 
reflect  upon  an  absent  person.  I  am  persuaded  that  the  trans* 
actions  embraced  in  the  purview  of  the  statute  are  such  as  re* 
semble  judicial  and  legislative  proceedings,  such  as  the  transao 
tions  of  administrative  boards  in  which  the  subjects  dealt  with 
are  liable  to  be  considered,  deliberated  upon,  discussed  and  de- 
termined. It  is  to  such  proceedings  only  that  the  words  state- 
ment, speech,  argument  or  debate,  used  in  the  act  can  be  sen^ 
sibly  applied.  To  apply  them  to  an  executive  act  to  be  per- 
formed by  a  single  official  person,  and  which  admits  of  no 
debate  or  deliberation,  would  be  a  perversion  of  the  scope  and 
intention  of  this  act    The  maxim  of  construction  expressed 
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by  the  terms  no$eiter  a  aociis^  seems  to  me  to  heag  stroDgly 
upon  the  casa 

Much  which  has  already  been  said  bears  upon  the  position 
taken  by  ihe  oonnsel  for  the  defendant^  that  the  publication 
ir&s  priyil^ged  by  the  common  law.  The  statate  was  nndoubt> 
edly  intended  to  embrace  all  these  cases  in  which  it  was 
thought  proper  to  protect  .publications  connected  with  public 
proceedings.  The  want  of  legal  connection  between  the  words 
spoken,  and  the  proceeding  which  was  going  forward  at  the 
same  time  and  place,  which  has  led  me  to  the  conclusion  that 
the  statute  does  not  apply,  shows  that  it  is  not  within  the  rea- 
son  upon  which  the  common  law  rule  is  based.  That  rule  as- 
sumes that  the  public  may  have  a  legitimate  interest  in  being 
made  acquainted  with  the  proceedings  of  courts  of  justice  and  of 
legislatiye  bodies.  The  free  circulation  of  such  intelligence  is 
of  vast  advantage  in  every  country,  and  particularly  here,  where 
all  reforms  in  legal  or  administrative  polity- must  proceed  from 
^  people  at  larga  But  neither  the  reason  of  the  rule,  nor, 
as  I  believe,  the  rule  itself  has  any  application  to  a  proceeding 
in  which,  neither  forensic  debate,  nor  legislative  or  administra- 
tive  deliberation  or  determination  have  any  place.  Where  the 
proceeding  is  a  mere  act,  with  which  neither  oral  nor  writtea 
communicafions  have  anything  more  than  an  accidental  or  for- 
tuitous connection,  there  is  no  room  for  the  application  of  the 
doctrine  of  privilege  to  whatever  may  be  spoken  or  written 
at  the  time  and  place^  when  and  where  it  is  transpiring.  Such 
transactions  are  subject  to  be  reported,  described  and  publish- 
ed in  newspapers  or  otherwise,  like  other  affairs  in  which  indi- 
viduals and  communities  feel  a  curiosity,  and  with  the  same 
liability  attaching  to  the  publisher  to  answer  for  any  injury 
which  may  happen  to  the  character  of  individuals  if  in  the 
course  of  such  publications  libelous  imputations  are  applied  to 
any  one.  It  is,  of  course,  perfectly  lawful  to  publish  all  the 
circumstances  attending  a  public  exeoution,  including  the 
dying  speech  of  the  malefitctor;  but  it  is  a  necessaiy  condi 
tion  of  that  right  that  if  scandaloiis  imputations  are  used 
Iby  the  culprit  or  any  one  else  which  are -untrue,  h^  who  pub- 
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lishes  them  afterwards  must  be  responsible  for  the  wrong  and 
injniy  thereby  oooasioned  to  the  person  attacked.  This  deter* 
mination  will  not  unreasonably  abridge  the  privileges  of  the 
conductors  of  public  journals.  Th^y  are  left  Iree  to  spread 
before  the  public  all  die  revolting  details  of  those  unseemly 
transactions,  as  their  taste  or  sense  of  propriety  may  dictate^ 
subject  only  to  the  condition  that  they  shall  strike  out  all  false 
and  scandalous  imputations  upon  others,  or  answer  in  damages 
to  the  party  injured  if  they  do  not  If  it  should  be  said 
that  the  haste  with  which  they  are  obliged  to  publish,  leaves 
them  no  time  to  inquire  as  to  the  &ciSj  it  is  not  exacting  too 
much  to  require  them  to  postpone  the  publication  of  the  libel- 
ous portions  of  the  account  until  a  proper  investigation  into 
their  truth  can  be  made. 

I  am  in  &vor  of  affirming  the  judgment  of  the  Supreme 
Court 

Mason,  J.,  delivered  an  opinion  to  the  same  effect  He  laid 
some  stress  upon  the  provisions  of  law  requiring  capital  exe* 
cutions  to  be  within  the  walls  of  the  prison,  or  an  adjoining 
enclosure,  and  excluding  all  spectators,  with  limited  excep- 
tions, as  indicating  a  legislative  policy  adverse  to  the  publicity 
of  what  passes  on  such  occasions.  All  the  judges  concurring, 
except  SsLDEN,  J.,  who  was  not  present  at  the  determination. 

Judgment  affirmed. 


FosTEB  et  al.  v.  Julisn. 


Where  the  maker  of  a  pronuflsory  note  within  this  State  removes  there- 
from, and  oontinaea  to  reside  abroad  until  its  maturity,  the  indorser  may 
be  charged  without  a  demand  of  audi  maker  or  presentment  at  his  last 
place  of  residenoe  within  this  State. 

■ 

Appsal  firom  the  Supreme  Court    Action  upon  a  promis- 
sory note  made  by  one  Geoi*ge  Yanden,  payable  to  the  order 
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of  the  defeadant,  and  by  him  indorsed.  The  note  was  dated 
«r  New  York|  where  the  maker  resided  at  the  time,  and  the 
indoiaer  resided  in  the  same  city*  The  note  was  dated  May 
8|  1866,  and  had  .three  months  to  ran.  About  the  middle  of 
Jane  following,  the  maker  removed  to  the  State  of  New  Jer- 
sey, and  continued  to  reside  there  until  September  24th,  1866. 
The  note  fell  due  August  6th,  and  was  protested,  and  notioe 
of  protest  duly  given  to  the  defendant  From  the  fiicts  found 
by  Judge  Whttikq,  before  whom  the  cause  was  tried  without 
juiy,  it  appeared  that  the  Notary,  on  the  day  the  note  fell  due, 
made  inquiry  for  the  maker  at  the  post-office  in  the  city  of 
New  York  and,  to  ascertain  his  residence,  examined  the  city 
directory ;  but  the  maker's  residence^  on  such  inquiry,  could  not 
be  found.  The  judge  upon  these  fietcts,  found,  as  a  question 
of  law,  that  the  removal  of  the  maker  from  the  State  of  New 
York  into  the  State  of  New  Jersey,  and  his  continued  resi* 
dence  therein  up  to  the  maturity  of  the  note,  dispensed  with 
the  necessity  of  the  demand  upon  him.  The  judgment  for 
the  plaintiff  ordered  by  Judge  Whitino,  was  affirmed  at  gen* 
era!  term,  in  the  first  district,  and  the  defendant  appealed  to 
to  this  court 


Henry  A.  Mbrange^  for  the  appellant 


John  H.  Beynoiobj  for  the  respondent 

Daviss,  J.  The  only  question  presented  for  consideration 
IS,  whether  the  change  of  residence  of  the  maker  from  the 
State  of  New  York  to  the  State  of  New  Jersey,  intermediate 
the  date  of  the  note  and  its  maturity,  dispensed  with  the  neces- 
sity of  presenting  the  note  at  the  last  place  of  residence  of  the 
maker  in  this  State,  and  demandmg  payment  thereof  there. 
It  is  not  .contended  that  the  holder  was  bound  to  seek  out  the 
maker,  or  his  place  of  residence  in  the  State  to  which  he  had 
removed,  for  the  purpose  of  presenting  the  note  and  demand^ 
ing  payment  But  it  is  urged  that  the  holder  should  have 
fought  the  last  place  of  residence  of  the  maker  in  this  State^ 
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imd  made  the  presentation  and  demand  there^  The  Supreme 
Court  of  this  State,  in  Andenon  y.  Drakt  (14  Johna,  114),  saj 
they  had  tiien  (in  1817),  in  a  late  Case  not  reported,  decided, 
when  the  drawer  of  a  note  had  removed  to  Canada — the  note 
being  dated  and  drawn  in  Albany,  though  not  made  payaUe 
at  any  particolar  plaoe  in  that  city —  that  a  demand  in  Albany 
was  sufficient  to  charge  the  indorser.  It  is  not  stated  where 
&e  demand  in  dmt  case  was  made  in  Albany,  and  it  is  not 
teen  upon  the  &cts  stated,  how  it  could  have  been  made, 
n<Mr  is  any  reason  given  for  making  it  It  was  decided  in 
Aniereon  y.  Drake  (st<pra),  that  when  a  note  is  not  made  payable 
at  any  particular  place,  and  the  maker  has  a  known  and  per- 
manent residence  within  the  State,  the  holder  is  bound  to 
make  a  demand  at  such  residence  in  order  to  charge'  the  in* 
dorser.  The  general  rule  is,  that  the  holder  of  a  note,  who  seeks 
to  charge  the  indorser,  must  demand  pujrment  of  the  note  at  its 
maturity  of  the  maker,  at  his  place  of  business  or  residence. 
If  the  note  is  payable  at  a  particular  place,  the  demand  must 
be  made  at  the  appointed  place.  The  holder  must  use  all  rea^^ 
sonable  and  proper  diligence  to  find  the  maker,  where  no  par- 
tictilar  place  of  payment  is  appointed  in  the  note.  And  the 
<case  of  Anderson  v.  Drake  (supra),  established  the  rule,  that 
where  a  change  of  residence  of  the  maker  took  place  between 
the  making  of  the  note  and  its  maturity,  and  no  place  was  ap- 
pointed in  the  note  for  its  presentment,  the  demand  of  payment 
must  be  made  of  the  maker  at  his  place  of  residence  at  th^ 
maturity  of  the  note,  provided  such  residence  was  within  this 
l^tate.  Txyhr  y.  Snyder  (8  Denio,  146),  was  an  action  upon  a 
note  dated  at  Troy,  in  this  State,  the  maker  residing  in  Flo- 
rida at  the  time  of  making  the  note,  and  at  its  maturity.  No 
intermediate  change  of  residence  took  place.  The  payment 
of  the  note  was  demanded  of  the  defendant,  the  indorsee  there- 
on, at  Troy,  and  on  reftasal  it  was  protested  and  notice  given. 
BsAHDBLET,  J.,  reviews  ably  and  elaborately  all  the  cases,  when 
the  presentment  of  the  note  for  payment  has  been  excused  and 
classifies  the  exceptions  to  the  general  rule,  requiring  present* 
ment  and  demand  to  charge  the  indorser,  and  shows  liiey  all 
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3PeBt  on  peonliar  reaflons.  He  says,  in  one  the  maker  baa  ab- 
aoondedy  in  another  he  is  temporaiil  j  absent,  and  has  no  domi- 
dX  or  place  of  business  within  the  State;  in  a  third  his  resi- 
dence, if  anj,  oannot  be  ascertained;  while  in  the  fourth  he 
has  removed  out  of  the  State,  and  taken  np  his  residence  in 
another  country.  In  each  of  these  instances  let  it  be  obeerved, 
the  fiict  eonstitnting  the  excuse  occurs  subsequently  to  the 
making  and  indoraement  of  the  note,  and  it  is  this  new  and 
changed  condition  of  the  maker,  and  that  only,  by  which  the. 
indorsee  stands  committed  without  a  regular  demand."  In 
McOnukry.  Bank  of  WaMngtan  (9  Wheat,  696),  the  Suprane 
Court  of  Ihe  United  States,  say,  in  reference  to  a  change  of 
residence  to  a  foreign  country  or  another  State,  '^  the  reason 
and  convenience  are  in  £&Tor  of  sustaining  liie  doctrine  that 
such  a  removal  is  an  excuse  from  actual  demand.  Precision 
and  certainty  are  often  of  more  importance  to  the  rules  of  law 
than  their  abstoact  justice.  On  this  point  there  is  no  other  rule 
lliait  can  be  laid  down,  which  will  not  leave  too  much  latitude 
as  to  place  and  distance.  Besides  which  it  i»  consistent  with 
analogy  to  both  cases,  that  the  indorser  should  stand  commit- 
ted in  diis  respect,  by  the  conduct  of  the 'maker.  For  his  ab- 
sconding or  removal  out  of  the  kingdom,  the  indoraer  is  htid^ 
in  England  to  stand  committed.''* 

It  is  thus  seen  that  the  controlling  element,  which  is  intro* 
dueed  to  establish  the  indorser's  liability,  is  the  change  of  con- 
dition after  the  making  of  the  note.  It  is  this  change  whi^^h 
commits  the  indorser,  and  excuses  the  presentment  and  de* 
mand  of  the  bill.  In  this  State,  the  rule  has  been  regarded  as 
well  settled,  since  the  decision  of  the  case  of  Anderson  v. 
Drake^  that  a  removal  of  the  maker  out  of  the  State,  after 
the  making  of  the  note  and  before  its  maturity,  excuses  the 
holder  from  presentment  and  demand.  It  is  true,  that  the 
oourt  say  that  in  the  case  of  the  removal  of  the  maker  of  the 
note  to  Canada,  intermediate  its  making  and  maturity  where 
the  note  was  dated  at  Albany,  a  demand  in  Albany  wat  held 
s^dficient  to  charge  the  indorsee.  Yet  it  is  not  stated  when  the 
demand  in  Albany,  in  that  case  was  made,  or  if  the  court 
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.deemed  the  &ct  of  a  demand  essential.  The  principle  of  the 
case  waa  that  the  lemoval  of  the  maker  excused  presentment 
and  demand,  and  the  Canada  case  was  decided  in  hannon  j  with 
that  principle,  and  it  was  not  neoessarj  to  the  case,  or  to  ren- 
der the  decision  in  conformity  with  the  previous  cases,  to  advert 
to  the  fact  that  a  demand  of  payment  of  the  note,  if  any  was 
made,  was  made  in  Albany.  It  was  not  relied  on  or  adverted 
to  that  sach  demand  was  made  at  any  particular  place,  and  no 
reason  is  suggested  why  it  should  have  been  made  at  all,  or 
thatj^its  being  made  was  regarded  as  a  material  circumstance. 
The  Canada  case  is  certainly  no  authority  for  the  position  of 
the  defendant,  that  the  demand  should  have  been  made  at  the 
late  place  of  business  or  residence  of  the  maker  in  this  State. 
Bkabdsley,  J.,  in  Taylor  v.  Snyder  {mprc^  says,  "  that  there  is'^ 
a  further  exception  to  the  rule  requiring  a  demand  to  be  made 
of  the  maker  or  at  his  domicil  or  place  of  business,  for  where 
a  note  is  made  by  a  resident  of  the  State,  who,  before  it  is 
payable,  removes  from  the  State,  and  takes  up  a  permanent 
residence  elsewhere,  the  holder  need  not  follow  him  to  make 
demand,  hui  it  ia  sufficient  to  present  the  note  for  payment  ai  Ae 
Jbrmerpface  of  residence  of  (he  maker.^^  I  have  looked  at  all 
the  authorities  referred  to  in  support  of  this  position,  and  they 
fail  entirely  to  sustain  the  point  in  the  terms  stated,  and  furnish 
no  authority  ^for  the  qualification  that  it  is  sufficient  to  present 
the  note  for  payment  at  the  former  place  of  business  of  the 
mjiker.  The  learned  judge  was  misled  by  the  headnote  to 
the  case  in  9th  Wheaton  {supra)j  which  is  in  these  words: 
'"  Where  the  maker  of  the  note  has  removed  into  another  State 
pr  another  jurisdiction,  subsequent  to  the  making  of  the  note, 
a  personal  demand  on  him  is  not  necessary  to  charge  the  in- 
doraer,  btU  ii  is  sufficient  to  present  the  note  at  the  former  place  of 
residencs  of  thfi  moiker.^^  There  is  nothing  in  the  case  to  war' 
rant  the  qualification  or  suggestion  in  the  headnote,  relative 
to  presenting  the  note  at  the  former  place  of  residence  of  the 
makdt  It  has  long  been  well  settled  that  a  personal  present* 
ment  of  the  note  to  the  maker  is  not  necessary  to  charge  the 
indorser,  neither  will  a  presentment  alone  of  the  note  suffice 
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t(f  o^gfi  ti^  iodomr :  ihe;re  mi^t  be  a  d/enu^d  of  pajrx^mt 
aad  i^isaL  But  no  ceaQ  wUcU  I  haye  zaet  with  requires 
titutt  the  prj^seutpieiit  aa4  demand  should  be  pexsopal  to  wd 
9f  the  ma)r<?f>  A  demand  of  pajjpaat  at  th^  place  of  basinewi 
9r  reside^^  of  ih^  ^paker  waa  aoffioieut,  and  a  refuaal  by  aay 
one  there  waaall  t^ was  laqjuirecL  In  Crcmwdl^.  Hynsoni^ 
]pis{i.,  SiX^  it  If 9^  held  that  tho  pieeentatioD  of  ih9  bill  to  th« 
^e  at  th^  f^K^'^  \qw^  he  being  the  master  of  a  ship  and  abaent 
fircMQQL  SngH^di  wa^  a  aufficent  demand.  (See,  aUto,  %  Taun.,  206.) 
The  fact^  aa  admitted  in  McOrudtr  y.  The  fiank  iff  Washing- 
tpn  C^ipniX  w/eifei  that  at  the  maturity  of  the  note,  neither  tbo 
l^older  for  the  notary  knew  of  the  remoyal  from  the  Diatriot 
of  Qo^i^bia  of  the  maker,  who  resided  tj^ejo^  ^t  th^  date  of 
the  no^  Ten  daya  before  its  maturity  he  remoy^d  out  of 
t^e  District  tf>  the  State  of  Maryland,  nine  wka  diatant  ham, 
hia  preyioua  residence.  At  its  maturity  the  note  was  deliyersd 
to  a  notary,  who  went  with  it  to  the  house  of  the  maker,  where 
he  last  resided,  and  from  whicUxe  had  lemoyod,  in  order  there 
to  present  the  note  and  demana  payment,  and  not  finding  him 
there,  and  being  ignorant  of  his  place  of  r^denoe,  returned 
ike  said  note  under  proteeit.  Thu^  it  is  not  alleged  that  the 
Rotary  present  the  note  at  the  last  place  of  residence  of  the 
maker  in  the  Diatricti  or  that  he  demanded  payment  of  it  from 
a^y  one.  And  the  court  in  ita  opinion,  does  not  adyert  to  the 
&ct  that  the  Notary  went  with  the  note  to  the  makerVs  last  place 
of  residence^  or  iutixnate  that  he  should  haye  done  ao,  and  there 
presented  it  and  demanded  payment.  But  thQ  court  distinctly 
places  its  dedsipn  upqn  the  &ct  that  the  remoyal  of  the  maker 
after  the  date  of  the  note  and  before  its  maturity  out  of  the 
District  into  oue  of  the  States,  being  in  another  jurisdiction 
absolyed  the  holder  firom  the  necessity  of  presentation  and  de- 
mand of  pay^cfien^  ud  held  the  indorser  djoly  c^y^ged,  though 
neither  was  done.  The  court  gaye  uo  intimation  that  the  note 
had  been  presented  at  the  majpe^s  laat  unlace  of  residence,  or 
t^at  that  %t  was  r^arded  aa  at  all  material. 

The  next  case  referred  to  by  Justice  BsABPSLaT  is  that  of 
Anderson  v.  Drake  {8upra\  in  which  no  such  point  arose  or  is 
Smith. — Vol.  X.  5 
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teferred  to.  The  only  allusion  to  it  is  the  remark  made  in 
relation  to  the  Canada  case,  where  it  was  said  it  was  held 
ihat  a  demand  in  Albany  was  sufficient  to  charge  the  indorser* 
Dennie  v.  Walher  (7  N.  H.,  199),  did  not.pre8ent  the  pointy  but  so 
fiur  as  it  bears  on  the  present  case,  is  an  authority  to  sustain  th^ 
judgment  in  this  case.  There  the  maker  of  the  note  resided 
in  Portsmouth  at  the  date  of  the  note,  but  at  its  maturity  was 
at  sea,  his  funily  still  residing  there,  and  there  had  been  no 
change  of  his  residence.  The^urt  held  that  his  absence  did 
not  excuse  presentment  and  demand  at  his  residence  to  charge 
the  indoiser.  Uphah,  J.,  says,  "  a  removal  without  the  bounds 
of  the  government  after  the  making  of  a  note,  and  before  it 
becomes  due,  and  where  no  place  oi  payment  of  the  note  is 
specified,  renders  a  denmnd  upon^'the  maker  unnecessary ;  but 
this  is  an  exception  of  the  general  rule,  and  must  be  construed 
strictly.  Anything  less  than  an  actual  change  of  residence  by 
removal  without  the  State  would  leave  the  rule  too  uncertain." 
The  next  case  is  that  of  CHUufie  v.  Hannahan  (4  McCord  R, 
608).  There  the  Notary  made  inquiry  for  the  maker  of  the 
note  in  Charleston,  where  it  was  dated,  and  where  the  maker 
resided  at  the  time  it  was  made,  but  who  had  no  residence  at 
its  matnriQr  in  Charleston,  having  in  the  meantime  removed 
to  Philadelphia.  The  Notary  protested  the  note  and  gave  no- 
tice to  the  indorser,  without  having  made  any  presentment  or 
demand.  In  an  action  against  the  indorser^  the  couxt  held 
that  where  the  maker  had  removed  to  another  State,  and  re- 
sided there  at  the  maturity  of  the  note,  the  demand  of  pay- 
ment was  not  oeoessaiy.  The  court  say:  *'For  all  legal  pur- 
poses a  neighboring  State,  is  regarded  as  a  foreign  country.  Bills 
drawn  on  a  sister  State  are  regarded  as  foreign  bills,  and  the 
terms  'beyond  the  seas ',  used  in  the  statute  of  limitations,  have 
in  constractiop  been  applied  to  a  neighboring  State.  I  come 
to  the  conclusion  that  for  the  purposes  of  a  demand  on  the 
maker  of  a  promissoi;^  note,  it  must  be  so  regarded;  and  that 
his  absence  from  the  State  in  which  the  note  was  made,  and 
where  it  was  understood  it  was  to  be  paid,  will  excfose  the 
holder  firom  making  a  personal  demand  in  order  to  charge  the 
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indoner.''  Beid  y.  Morrison  (2  Watts  k  Serg.,  401),  t  legBLtd  tm 
an  authority  in  point'  Thpre  the  ooort  held  that  if  the  drawer 
of  the  bill|  or  maker  of  a  note  haa  absconded,  that  ctreamstanoa 
win  dispense  with  the  neoessitj  of  making  any  farther  inquiry 
after  him.  Citing  Ghitty  on  Bills,  261,  Bayley  on  Bills,  96,  in 
Duncan  y.  MeOuUogh  (4  Sexg.  Sl  Bawle,  480X  the  court  say, 
"the  same  role  which  exists  in  the  case  of  absconding,  applies 
to  that  of  the  lemoyal  of  the  maker  or  drawee  into  'another 
jurisdiction  after  the  execution  of  the  instrument" 

Oisi  V.  Lybrand  (8  Ohio,  807),  is  also  a  case  in  point  It 
was  urged  there  that  no  inquiry  was  made  at  the  last  place  oft 
residence  of  the  maker  for  payment,  he  having  intermediate 
the  date  of  the  note  and  its  maturity  removed  from  the  State. 
The  court  say,  ^  we  all  concur  in  the  opinion  with  the  Sapreme 
CSourt  of  the  United  States  upon  the  first  point  in  this  case. 
In  the  case  of  McOrudtr  v.  Bank  of  Washingtonj -^ted  by  the 
plaintifib'  counsel,  they  have  settled  that  the  removal  of  the 
maker  of  a  note  after  it  was  made  and  before  its  maturity,  into 
a  different  State  from  that  where  he  resided  when  the  note  w^s 
made,  excuses  the  holder  firom  making  actual  demand  of  pay- 
ment  from  the  maker.  Whether  a  demand  should  be  made  at 
any  other  place  is  not  made  a  point  or  adjudicated  upon  in  that 
ease.  But  it  seems  to  us  a  dear  consequence  of  the  decision 
that  such  demand  was  unnecessary.  The  &ct  of  removal  com? 
mits  the  indorse  and  dispenses  with  all  demand,  unless  a 
particular  place  be  appointed  for  the  payment  of  the  note  in 
the  note  itsetf" 

I  entirely  concur  in  the  views  thus  clearly  expressed  by  the 
^Bpreme  Court  of  Ohio.  I  think  they  correctly  apprehended 
the  exact  force  and  extent  of  the  decision  of  the  Supreme  Court 
of  the  United  States,  and  that  case  should  be  followed  as^an 
authority.  There  would  have  been  no  misapprehension  in  refe- 
renoe  to  that  case,  if  the  headnote  of  the  reporter  had  not 
interpolated  a  qualification  to  the  rule  enunciated  not  contain: 
ed  in  the  case  or  in  the  opinion  of  the  court  This  misappre- 
hension* undoubtedly  led  Mr.  Justice  Beardslet  into  tho 
qualification  of  the  rule,  otherwise  correctly  enunciated  by 
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kirn,  and  wbiok  rale  was  folly  sustained  by  tli6  atitbcMritioa 
cited;  but  they  do  not  aoataia  the  qualiftoation  of  the  role^  it 
being  only  found  in  this  headnote.  The  case  in  Wti  Wheatoa 
^as  decided  in  1824|  and  I  thhik  the  nile  then  laid  dowSy 
was  in  harmony  wi&  pre^ons  abjudications  in  Bngland  and 
in  diis  country,  and  as  it  establiahes  a  uniform  and  reasonablA 
and  certain  rule  of  commercial  law,  by  the  higheal  tribunal  in 
tiie  country,  one  not  in  conflict  witk  our  own  dedsions,  I  think 
we  ought  to  recognise  and  adhere  to  it  This  rule  is  ^prove^ 
by  one  of  our  most  learned  and  able  writea  on  the  sulgioct 
^waid  on  Bills,  pp.  485,  4£9.) 

I  have  been  able  to  And  but  one  case  where  a  different 
rule  has  hem  announced.  It  ia  that  of  Whedsr  r*  IMi  (6 
Met,  290).  There  the  court  hdd  to  charge  an  indorser  upon 
a  note  daied  in  New  York,  wh^»  the  maker  had  remoyed  out 
of  the  State  where  it  was  made  and  dated,  before  Us  maturitjj 
that  a  demand  should  have  been  made  at  the  maker's  Lust 
place  of  residence  in  New  York,  when  he  had  removed  to  the 
State  of  Illinois.  No  authorities  are  cited  for  the  opinion 
expressed,  and  no  reasons  are  given  why  it  should  be  recog: 
nized.  It  is  certainly  in  direct  conflict  with  those  which  faavii 
been  already  referred  to,  and  it  is  not  in  harmony  with  the 
principles  settled  in  numerous  cases.  We  tiiink  it  better  to 
adhere  to  the  long  settled  rule  as  laid  down  in  the  case  in  9th 
Wheaton,  even  although  cases  might  be  supposed  in  whidi 
its  application  might  by  possibility  work  some  wrong.  It  i§ 
of  the  highest  importance  in  a  commercial  community  that 
the  rules  relating  to  the  presentment,  demand  and  protest  of 
notes  and  bills  should  be  certain,  and  when  once  enundalj^ 
should  be  adhered  to ;  and  no  reasons  are  suggested  yrhiA  we 
thjpk  should- influence  us  to  depart  from  or  modify  tiie  rule  as 
laid  down  by  the  United  States  Supreme  Oourt  in  the  case  in 
9th  Wheaton.  We  think  it  a  reasonable,  just  and  prc^r  rul^ 
and  one  which  ^ould  have  universal  application. 

The  judgment  appealed  fiom  should  be  affirmed,  with  ooal& 

Deiho,  Lott,  James  and  Hoyt,  Js.,  concurred. 
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Masok,  J.  (DiBaenting.)  TTpon  the  &oIb  of  this  case  as.£>imd| 
the  only  question  for  review  in  this  conrt  is,  whether  wher^ 
«  note  is  made  by  a  resident  of  this  State  without  anj  pla^f 
of  payment  designated,  who^  before  the  note  is  payable,  t% 
mores  from  the  Stale  and  takes  up  a  permanent  residenoe  in 
another  State,  the  holder  of  the  note  is  bound  to  present  i^ 
for  payment  at  tlie  last  place  of  residence  of  the  maker  withift 
tiie  State  in  order  to  charge  the  indorser.  The  Tjuestion  hap 
never  been  directly  decided  by  the  couHs  <>f  this  State,  anditif 
proper  dierrfore  to  look  somewhat  into  the  principles  govern- 
ing the  law  of  commercial  paper.  Where  a  piomissoiy  note  is 
not  made  payable  at  any  particular  place,  the  general  rule  of 
law  is  that,  in  order  to  charge  the  indorBcr,  payment  be  de- 
manded of  liie  maker  personally  or  at  his  dwelling-house,  or 
other  place  of  abode,  or  at  his  counting-house  or  place  of  hoei- 
mess,  (Story  on  Promissory  Notes,  §  235 ;  Bank  of  America  v. 
WoodwarOi,  18  J.  R,  816 ;  19  Id.,  £91*)  Though  this  is  the 
general  rule,  yet  a  demand  may  be  dispensed  with  entirely  un- 
der particular  ciicumstaiices.  It  is  a  question  of  due  diligenof, 
and  if  a  demand  js  found  to  be  impnictic^le,  proper  efforts 
for  that  purpose  having  been  made,  the  indorser  will  still  be 
hdd  liable,  due  notice  having  been  given  to  him  by  the  holder, 
(8  Denio,  145.)  Thus  when  the  maker  has  absconded,  that 
will  onfinarily  excuse  a  demand,  and  notice  of  the  &ct  is  suf- 
ficient to  hold  the  indorser.  (1  Ld.  Raym.,  448,  748 ;  Ohitty 
on  Bills,  400,  401,  Sth  Am.,  from  the  8th  Lond.  ed. ;  Story 
on  Promissory  Notes,  §  287 ;  8  Kent's  Com.,  128,  6th  ed.; 
Putrmn  v.  SulUvan,  4  Mass.  B.,  46;  1  Watts  &  Serg.,  126; 
4  Serg.  &  Bawle,  488 ;  8  Deoio,  154).  So  when  the  maker 
is  a  seaman  on  a  voyage,  having  no  domicil  in  the  State,  the 
indorser  is  liable  without  a  demand ;  aud  so  indeed  in  every 
case  where  the  maker  has  no  -known  residenoe  or  place  at 
which  the  note  can  be  presented  for  payment,  the  indorser  will 
be  excused  from  making  any  demand  whatever.  (Story  on 
Promissory  Notes,  §  287 ;  WhiUury.  Qraffam,  8  Greenl.  R.,  82 ; 
Putnam  v.  SulUvan,  4  Mass.  R.,  63;  Dunca.n  v.  McOuVouffh^ 
4  Serg.  &  Bawle,  48Q;  8  Denio,  151.)    In  all  these  c    «, 
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however,  tlie  excuse  for  not  making  a  demand  most  be  shown 

on  the  trial  of  the  cause.    In  all  these  cases  it  must  appear  that 

the  maker  had  absconded,  was  at  sea,  or  had  no  known  domi* 

cil  or  place  of  residence  where  the  note  should  be  presented. 

The  rule  is  strict  that  a  demand  must  be'  made  or  a  proper 

excuse  shown  for  its  omission.    The  rule  seems  to  be  verj 

Well  settled,  also,  that  if  the  maker  of  the  note,  subsequent  to 

the  making"* and  before  its  maturity,  has  removed  from  the 

State,  and  become  domiciled  in  another  State,  the  holder  need 

not  follow  him  and  make  a  demand  there.  (8  Kent's  Com.,  128, 

Bth  ed. ;  9  Wheat  R,  598 ;   18  J.  R,  822 ;  7  N.  H.  R,  199 ; 

4  McCord's  R,  608;   2  Watts  4;  Serg.,  401;  8  Denio,  151; 

Edwards  on  Bills  and  Promissory  Notes,  159.)    But  whether 

In  such  a  case  the  holder  is  excused  from  presenting  the  note 

at  the  last  place  of  residence  of  the  maker  in  the  State,  does 

not  seem  to  be  very  well  settled.    I  feel  constrained  to  say, 

after  a  careful  examination  of  the  question,  and  the  best  reflec* 

tion  which  I  have  been  able  to  bestow  upon  it,  I  think  he  must 

make  the  demand  at  the  last  place  of  residence  of  the  maker 

within  the  State;  and  if  he  omit  to  do  so,  that  the  maker  is 

discharged.    I  know  that  it  is  held  that  the  holder  is  excused 

from  making  any  demand  when  the  maker  had  absconded. 

The  cases,  it  seems  to  me,  are  not  analogous.    The  law  will  not 

indulge  in  any  presumption  that  where  a  man  has  absconded 

^he  has  left  fuads  at  his  last  place  of  residence  in  the  State»to 

pay  his  notes.    It  seems  to  me,  however,  where  a  man  removes 

;  from  the  State,  after  he  has  made  a  note,  and  before  its  matu- 

'  rity,  knowing  the  law  to  be  that  the  holder  is  under  no  legal 

obligation  to  follow  him  into  the  State  of  his  changed  domicil, 

'  that  the  law  will  indulge  the  presumption  that  he  has  saved  his 

indorser  from  protest  by  leaving  funds  at  the  place  where  he 

knew  the  holder  would  have  to  present  it  if  he  had  remained 

^  in  the  State,  or  where  he  might  think  it  would  be  presented 

'  at  maturity.    The  elementary  writers  upon  this  branch  of  the 

<  law,  so  far  as  I  have  been  able  to  consult  them,  without  excep- 

'  tion,  seem  to  regard  the  demand  at  the  last  place  of  residence 

of  the  maker  in  the  State  as  necessary.    At  least  it  is  fairly  to 
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be  implied  that  they  regard  it  as  necessary  from  the  manner  in 
which  thej  state  the  rale.    Chancellor  E^knt  states  the  rule, 
as  follows:   "  If  the  maker  of  the  note  or  acceptor  of  the  bill 
has  removed'  out  of  the  State,  subsequent  to  the  making  of  the 
not^  or  accepting  the  bill,  it  is  sufficient  to  present  the  same  at 
his  former  place  of  residence."  (8  Kent's  Com.,  ISO,  9th  ed.) 
Edwards  in  his  recent  Treatise  on  Bills  and  Promiasoiy  Notes, 
page  159,  states  the  rule  in  the  same  language.  (Stoiy  on.  Bills 
of  Exchange,  §  852, 8d  ed. ;  Chitty  on  Bills,  pp.  412, 418, 12th 
Am.  ed.,  from  the  9th  Lon.  ed.)    There  are  some  of  the  judges 
in  this  State,  certainly,  who  have  assumed  a  demand  to  be 
necessary  in  such  a  case.    It  was  so  assumed  by  Chief  Judge 
Thompson  in  Anderdon  y.  Drake  (14  J.  R,  114).    Judge 
BsABDSLSY  assumes  this  to  be  the  rule  in  delivering  the  opin* 
ion  of  the  court  in  Taylor  y.  Snyder  (8  Denio,  151),  and  so 
does  Judge  Jswstt  in  deliyering  the  opinion  of  the  court  in 
the  case  of  J^nes  y.   6Umore«(l  Comst,  826,  827).     This 
distinct  question  wai^  presented  to  the  Supreme  Court  of  Mas- 
sachusetts in  the  case  of  Wheeler  y.  Field  (6  Met  R,  290),  and 
the  court  held  that  the  holder  was  bound  to  demand  payment 
at  the  maker's  last  place  of  residen(5e  or  place  of  business  within 
the  State  where  he  made  the  note,  if  he  can  find  it  by  due  dili* 
gence.    This  case  deciding  what  I  think  was,  by  the  under- 
standing of  the  profession,  the  law  on  this  subject,  I  think 
we  should  follow  it    I  am  aware  that  the  Supreme  Court 
of  Ohio  in  the  case  of  Otst  y.  Lybrand  (8  Ham.  Ohio  B.,  819), 
has  decided  this  question  directly  the  other  way.    The  case, 
however,  seems  to  have  been  decided  upon  the  strength  of  the 
authority  of  McOruder  v.  The  Ba^ik  of  Waahingtan  (9  Wheat 
B.,  598).    In  that  case  the  note  was  presented  at  the  last  place 
of  residence  of  the  maker  within  the  District  of  Columbia,  and 
the  only  question  really  presented  for  decision  was,  whether 
the  note  was  properly  protested  on  the  demand  made  at  the 
last  place  of  residence  of  the  maker,  and  the  court  held  that  it 
was.    I  cannot  but  think  that  the  Supreme  Court  of  Pennsyl- 
vania fell  into  an  error  in  the  case  oiBeid  v.  Morrison  (2  Watts 
k  Seig.,  401),  where  they  say  that  the  same  rule  which  exists 
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in  the  case  of  kn  abaconding  maker  applies  eqnidly  to  that  <^ 
the  removlJ  of  the  maker  into  another  jttrisdictioii  after  the 
execnuon  of  the  instroment  Now  it  seems  to  me  "that  we 
have  seen  that  the  two  cases  are  not  analogoils :  that  there  are 
good  reasons  for  holding  a  diffiefrent  rale  in  the  latter  case.  IP 
I  am  correct  in  the  views  above  e:zpres9ed,  it  follows  that  the 
judgments  of  both  the  general  and  speeial  teran  in  Has  etdd 
should  be  revexsed,  and  a  new  trial  granted. 

GoMSTOCK,  Ch.  J./  expressed  no  opinion ;  Ssidxn,  J.,  wta 
absent 

Judgment  affirmed. 


Bajrlow  v.  Scott. 


A  promise  Ib  to  be  interpreted  In  that  sense  in  which  the  promisor  knew 
that  the  promisee  understood  it 

Accordingly  where  the  vendor  of  land  undertook  to  execnte  sqgIi  a  oon- 
vejance  as  he  had  received  from  his  grantor,  which  he  said  was  a  war- 
ranl^  deed*— the  same  in&ct  containing  onlja  covenant  against  the  acts 
of  the  grantor — ^the  purchaser,  although  he  saw  the  deed  under  which  the 
vendor  held,  understood  it  to  be,  and  understood  the  vendor  to  promise, 
a  deed  with  general  warrsnty,  and  the  vendor  knew  that  such  was  his 
understanding,  hdd,  that  the  vendor  was  bound  to  convey  with  general 
warranty. 

Where  the  complaint  prays  for  the  specific  performance  of  a  contract  to 
convey  lands  or  for  damages,  but  shows  that  the  defendant  is  incapable 
of  conveying,  and  the  parties  gO  to  trial,  the  court,  under  the  Code,  is 
not  to  dismiss  the  complaint^  but  to  retain  the  case  for  the  purpose  of 
awarding  damages. 

It  Is  to  ground  for  reversing  the  judgment  in  such  a  case  that  the  trial 
was  by  the  court  without  jury,  where  it  does  not  appear  in  the  esse  that 
the  objection  was  taken  at  the  trial. 

Appeal  from  the  Supreme  Court.  The  complaint  set  forth 
a  contract  for  the  conveyance  by  the  defendant  to  the  plaintiff 
j)f  forty  acres  of  land  by  a  good  warrantee  deed.    It  averred 
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that  the  defendant  had  tendered  a  deed  which  contained  6nljr 
a  covenant  of  warranty  against  his  own  acts,  which  the  plain- 
tiff refhsed  to  j-eceive :  that  the  defendant  had  no  title  to  th^ 
land,  bnt  th%t  it  was  in  the  possession  of  a  thitd  person  wh6 
held  it  adversely  under  a  valid  title.  It  ptayed  for  a  specific 
performance  of  the  contract,  or  for  damages.  The  defendant 
denied  the  Contract  to  convey  with  general  oovenant  of  war- 
ranty. The  trial  was  before  a  jndge  without  jury.  The  Casfe 
did  not  show  whether  this  wad  by  conserit,  nor  tliat  any  olrjeG- 
tion  was  taken  to  that  mode  of  trial.  The  judge  found  the 
facts,  as  the  same  as  sufficiently  stated  in  the  fbllowlng  opinion, 
and  ordered  judgment  for  the  plaintiijf  for  $500  damaged. 
T&e  judgment  having  been  reversed,  and  a  new  trial  granted 
at  general  term  in  the  sixth  district,  the  plaintiff  appealed  to 
this  court. 

Benfdfnin  Nl  Loomis,  for  Uie  appellant 

Giles  F.  Satchkw^  for  the  re6p<mdent 

LoTT,  J.  As  the  judgment  of  reversal  and  granting  a  new 
trial  does  not  show  that  it  was  reversed  on  questions  of  &ct, 
the  case  is  open  to  review  in  this  court  on  questions  of  law  only 
(§  268  of  the  Code,  as  amended  in  1S60).  We  must,  therefore, 
assume  the  &cts  to  be  as  stated  in  the  decision  of  the  judge ; 
and  the  principal  question  to  be  considered  is  whether  he  de- 
cided correctly,  as  a  conclusion  of  law,  that  the  defendant  is 
deemed  to  have  promised  the  plaintiff  that  he  would  execute 
and  deliver  to  him  a  good  warranty  deed  of  the  forty  acxes  of 
land  situated  at  Binghamton,  referred  to  in  the  pleadings.  It 
is  found  expressly  that  the  defendant  had  agreed  to  grant  and 
convey  the  said  land  in  fee  to  the  plaintiff,  and  the  finding  in 
relation  to  the  deed  by  which  it  was  to  be  so  granted  and  con- 
veyed  is,  substantially,  that  during  the  negotiation  between  the 
parties,  the  defendant  stated  to  the  plaintiff  that  he  had  a  war- 
ranty deed  of  the  said  lot)  that  such  statement  was  made  after 
he  was  informed  by  the  defendant  that  he  would  not  accept  a 
quit-claim  deed  therefor,  and  that  the  agreement  finally  entered 
8MrrH, — ^VoL.  X  6 
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into  was  made  under  the  belief  by  the  plaintiff  that  he  was  to 
receive  and  the  defendant  had  promised  and  was  to  give  a 
good  warranty  deed :  the  defendant  at  the  time  knowing  that 
the  plaintiff  was  acting  and  entering  into  the  agraement  under  ^ 
such  belief,  without  informing  him  of  his  mistake :  but  the 
defendant,  in  &ct,  "  did  not  expressly  promise  or  intend  to 
promise  or  at  any  time  to  deliver  to  the  plaintiff  a  good  war- 
ranty deed  of  said  forty  acres  of  land,  and  did  not  at  any  time 
intend  to  give  the  plaintiff  a  warranty  deed  of  that  land." 

The  fair  and  legitimate  inference  from  these  &cts  is,  that  a 
mere  naked  conveyance  of  the  lands  without  any  covenants 
was  ilot  contemplated  by  either  of  the  parties,  and  as  no  form 
was  specifically  and  in  terms  agreed  on,  we  are  to  determine 
from  the  nature  and  course  of  the  negotiations  what  the  plain- 
tiff was  entitled  to. 

His  declaration,  that  he  would  not  receive  a  quit-claim  deed, 
followed  by  the  statement  of  the  defendant  that  he  had  a  war- 
ranty deed  is,  in  my  opinion,  sufficient,  in  the  absence  of  proof 
of  any  other  remark  qualifying  that  statement,  to  warrant  the 
belief  by  the  plaintiff  that  the  form  of  deed  spoken  of  by  the 
pdefendant  would  be  given.  It  was  his  duty  when  he  knew 
that  the  plaintiff  was  acting  under  that  belief,  to  have  informed 
him  of  his  mistake ;  and  his  failure  to  do  so,  must  be  con- 
sidered as  an  assent  to  do  what  the  defendant  understood  he 

< 

was  contracting  for.  Gbod  faith  and  Mr  dealing  will  not  permit 
him  to  shield  himself  from  such  a  consequence  or  liability  on 
the  ground  that  he  did  not  expressly  promise  or  intend  to  pro- 
.mise  or  give  the  deed  which  his  conduct  warranted  the  plain- 
A  tiff  m  believing  he  would  receive.  It  was  his  dutyjQ^gpeak, 
and  it  would  be  inconsistent  with  all  idea  of  nght  and  justice 
to  permit  a  party  to  avail  himself  of  the  benefits  accruing  from  a 
contract  made  under  such  circumstances  and  withhold  from  the 
other  party  the  consideration  which,  with  his  knowledge,  that 
party  expected  to  receive  in  return.  The  transaction  was  for 
all  practical  purposes  the  same  in  effect  as  if  the  plaintiff  had, 
in  express  terms,  told  the  defendant  that  his  understanding  of 
the  agreement  was  that  he  was  to  receive  a  good  warranty 
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deed,  and  that  the  defendant  h^d  made  no  leaponfle  to  thai 
declaration.  His  silenoe  under  such  oircamstanceB  would  be 
an  aoqoiescence,  and  would  create  a  liability  to  the  same 
extent  as  if  he  had  given  an  express  assent  to  the  declara- 
tion. 

I  haye  so  fiur  considered  the  question  upon  the  &ots  to  which 
I  have  aboye  particularly  referred,  and  unless  the  circum* 
stances  to  which  I  shall  now  refbr  are  sufficient  to  overcome 
their  effect,  it  appears  to  me  clear  that  the  defendant  has  bound 
himself  to  give  the  deed  claimed  by  the  plainti£ 

It  is  conceded  by  the  defendant  in  his  answer,  that  he  was 
to  convey  the  forty  acres  in  question  to  the  plaintiff,  but  he 
says  that  it  was  distinctly  and  e^xpressly  understood  and  agreed 
by  and  between  the  plaintiff  and  himself  ''  that  he  was  not  to 
convey  the  same  by  a  good  warranty  deed,  l)ut  on  the  con- 
trary  that  he  was  to  execute  to  tiie  plaintiff,  and  the  plaintiff 
was  to  accept,  a  deed  therefor  like  the  deed  by  which  the  same 
was  conveyed  to  him,  and  that  this  was  the  whole  of  the  agree- 
ment between  them  in  relation  to  the  said  forty  acres." 

It  is  found,  as  a  part  of  the  facts  in  the  case,  that  the  deed 
under  which  the  defendant  held  these  premises  contained  no 
covenants  of  warranty,  except  one  against  the  acts  of  his 
grantors:  that  during  the  negotiations  between  th^e  parties,  the 
defendant  stated  to  the  plaintiff  that  he  had  a  warranty  deed 
of  the  land ;  that  this  deed  was  then  shown  to  the  plaintiff 
who  took  it  and  looked  at  it  but  did  not  discover  that  it  con- 
tained no  covenants  of  warranty,  except  one  against  the  acts 
of  his  grantors.  A  deed  copied  therefrom  to  be  executed  and 
delivered  by  the  defendant  and  wife  to  the  plaintiff,  was  com- 
pared therewith  in  the  presence  and  hearing  of  the  plaintiff, 
who  did  not  discover  but  that  both  of  those  deeds  were  com- 
mon warranty  deeda  It  is  further  found  that  the  defendant, 
when  he  stated  to  the  plaintiff  that  he  had  such  warranty 
deed  for  the  land,  knew  that  the  only  covenant  contained 
therein  was  against  the  grantor's  own  acts  only,  but  that  the 
plaintiff  believed  it  was  a  common  warranty  deed,  and  the 
defendant  knew  that  the  plaintiff  so  believed. 
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Those  &6ts^  in  tnf  opinion,  do  not  materiallj  diange  the 
eHaracter  of  tke  transaction,  at  all  erenti  not  in  fieiTor  of  llie 
defendaiit. 

It  is  true  that  ike  plaintiff  saw^  and  looked  at  the  de^  that 
was  shown  him,  and  heard  it  read,  but  failed  to  notice-  that  it 
"was  not  such  a  deed  as  h6  belieredj  and  as  the  defendant  had 
tepresented  it  id  b^  The^s  transactions,  therefore,  did  not  eoQ> 
vey  any  actual  knowledge  of  the  true  nature  of  the  defend* 
ant^s  deed. 

The  situation  of  the  defendant  was  &r  different  He  not  onlj 
knew  that  the  deed  was  not  such  as  he  had  stated  it  was,  but 
he  also  knew  that  the  plaintiff  believed  it  was,  in  fiiet,  a  good 
warranty  deed,  and  permitted  Iiim  to^  enter  into  the  agreement 
and  in  fitct^  as  is  found,  saw  him  pay  $100  in  partperformancb 
of  it  without  informing  him  that  he  was  acting  under  a  mis* 
take. 

The  material  &ct,  therefore,  still  stands  uhoontradicted  thai 
tte  plaintiff  made  the  agreement  in  question  upon  the  belief 
and  understanding  that  he  was  to  receive  a  good  warrant 
deed,  but  the  fact  is  mtitled  to  greater  consideration  fit>m 
the  circumstance  that  the  defendant's  representations,  that  the 
deed  held  by  him  was  a  warranly  deed,  were  calculated  to 
confirm,  if  not  to  induce  the  plaintiff's  belief. 

These  considerations  lead  us  to  the  conclusion  that  the  de- 
fendant was  bound  to  grant  and  convey  the  premises  in  ques- 
tion to  the  plaintiff  in  fee  by  a  good  warranty  deed. 

This  conclusion  is  in  accordance  with  right  and  justice,  and 
is  sustained  in  principle  by  authority.  (Story  on  Contracts, 
§§  13  and  18a;  WuwaU  v.  flofi,  8  Paige,  818 ;  De  Peyster  v. 
Hasfmmoki  1  Kern.,  688,  590 ;  Alexander  v.  "Fane,  1  Mees.  k 
Weld.,  611.)  The  defendants  has  failed  and  refused  to  comply 
with  that  obligation.  Not  only  is  the  deed  tendered  insuffi- 
cient in  form,  bat  it  also  is  found  that  at  the  time  it  was  ten- 
dered the  premises  were  in  possession  of  another  party ;  and 
that  the  same  were  then,  and  since  have  been,  held  and  occu- 
pied by  such  party  under  deed  thereof,  and  claiming  title  there- 
to adversely  to  the  title  of  the  defendant  and  those  under 
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irhom  he  claims  Hia  deed,  iherefbie,  would  be  void  as  against 
die  partj  daiming  adrerselj,  and  would  not  confer  lite  righf 
f  of  posaeaaion  or  any  title  under  which  poaaesaion  could  be 
vecoveied:  and  lite  oourt  properly  refoaed  to  give  judgm^t 
direoting  a  conveyance. 

It  ifl,  theiefio^  a  caae  where  the  plaintiff  ia  entitled  to  damar 
gee  for  the  mm-performance  of  the  agreement^  and  the  remain- 
ing queation  to  be  conaidered  ia  whether  they  are  recoverable 
in  thia  action.  The  complaint  ia  framed  for  the  apecific  per- 
formance  of  the  agreement,  and  in  de&ult  thereof  for  compen* 
aiilion  in  damagea*  It,  after  aetting  forth  the  terma  of  the 
contract  Bought  to  be  enforced,  allagea  that  the  plaintiff  haa  nQ 
valid  title  or  intereat  in  the  land  in  queation,  and  that  the  aame 
ia  in  As  poeaeeaioa  of  another  party,  holding  the  same  under 
a  good  and  valid  titia  It  waa»  therefore,  a  caae  where  the 
&cts  alleged  were  not  aufficient  to  juatify  a  decree  for  specific 
performance,  and  it  may  be  conceded,  aa  stated  in  the  opinion 
of  the  court  below,  to  have  been  a  well  aetded  rule  under  our 
former  judicial  system,  that  a  oourt  of  equity,  where  such 
relief  only  is  attainable,  would  not  have  retained  the  suit  for  the 
purpose  of  awarding  a  compensation  in  damages,  for  the  non- 
performance of  the  contract  to  convey ;  for  the  reascMi  that 
actions  for  damagea  only  were  properly  cognizable  in  oourta  of 
law,  in  which  a  perfect  remedy  could  be  had.  TJuder  our  pre- 
aent  arrangement  the  same  court  has  both  legal  and  equitable 
jurisdiction,  and  if  the  facts  stated  by  a  party  in  his  complaint 
are  sufficient  to  entitle  him  to  any  of  the  relief  asked,  and  an 
answer  is  put  in  putting  these  facts  in  issue,  it  would  be  erro- 
neous to  dismiss  the  complaint  on  the  trial  merely  because 
improper  relief  is  primarily  demanded  It  is  competent  for  the 
court,  under  such  circumstances,  to  grant  any  relief  consistent 
with  the  case  made  by  the  complaint  and  embraced  within  the 
issue  (seotion  276  of  the  C!ode)  and  the  statement  of  the  right 
cf  the  plaintiff  and  its  infringement  by  a  defendant  constitute 
such  case  as  stated  by  Johnson,  J.,  in  Marquat  v.  Marqmt  (2 
Kern.,  888,  841) ;  PUUipt  v.  flbrAam  (17  N.  Y.,  270) ;  Trua^ 
cott  V.  King  (2  Seld,  165);  WiswaU  v.  HaU  (8  Paige,  814); 
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ZeIl(nfy.IHatt{^Id.,n)'jTheNew  York Inturante  ChmpanyT. 
Karth  Western  Oas  Company  (21  How.  Pr.  R,  296, 298).  Theao 
are  the  only  questions  properly  presented  on  the  appeal 

It  is,  however,  insisted  bj  the  defendant,  that  it  was  errone- 
.  oos  for  the  coart  to  order  judgment  in  favor  of  the  plaintiff 
on  a  trial  of  the  issae  without  a  jury.  There  is  nothing  in  the 
case  to  show  that  the  action  was  so  tried  against  or  without 
the  defendant's  consent  The  objection  does  not  appear  to 
have  been  made  at  the  trial,  and  if  it  was,  the  &ct  should  have 
been  stated  in  the  case,  and  not  appearing  there  it  cannot  be 
urged  in  this  court  as  a  ground  for  reftersing  the  judgment 
ijhnxmn  v.  Ketdtas  (17  K  Y.,  491).  f 

The  result  of  these  views  is  that  the  judgment  of  the  gene- 
ral term  should  be  reversed  and  that  of  the  special  term  af- 
firmed, with  costs,  in  the  Supreme  Courts  but  without  costs  to 
either  party  on  this  appeal 

CoicsTOCic,  Ch.  J.,  delivered  an  opinion  to  the  same  effect ; 
Denio,  Davibs  and  James,  Js.,  concuirred ;  Hoyt,  J.,  was  for 
reversal  and  ordering  a  new  trial ;  Mason,  J.,  for  affirming 
the  judgment  at  general  term ;  Selden,  J.,  did  not  sit  in  the 
case.  ' 

Judgment  at  general  term  reversed,  and  that  at  special  term 
affirmed. 
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The  effect  of  the  repeal  in  1837  (ch.  460,  §  71),  of  the  restrictiye  clause  in 
respect  to, the  jurisdiction  of  surrogates*  courts  (2  R.  S.,  p.  221,  §  1),  is  to 
1  estore  to  such  courts  the  incidental  powers  possessed  by  them  previous 
to  the  Revised  Stajtutes. 

A  surrogate  has  the  power  to  open  a  decree  made  by  him  on  the  fiual 
accounting  of  an  administrator,  and  to  require  a  further  account  in 
respect  to  a  sum  recelTed  by  him  with  which  he  had  charged  himself 
as  $  14.80  instead  of  $1,480. 

There  is  no  positive  limitation  of  the  period  in  which  such  application  may 

'    bo  made,  and  the  lapse  of  four  years  does  not  of  itself  Import  laches. 
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Appsal  firom  an  order  of  the  Supreme  Coart,  at  a  general 
term,  reversing  an  order  of  the  Surrogate  of  Saratoga  countji 
by  which  the  surrogate  opened  his  decree,  made  on  final  account* 
ing  bj  the  administrators  of  the  estate  of  Martin  M.  Stoyer, 
so  &r  as  concerned  the  respondent|  Sipperlj,  and  directed  him* 
to  render  a  further  account 

The  &ct8  were  these :  Martin  M.  Stover  died  intestate  in 
June,  1819,  and  in  July  of  the  same  year,  Martin  Sipperly, 
Jacob  A.  Snyder  and  Elizabeth  M.  Stover,  were  appointed 
administrators  of  his  estate.  In  April,  1851,  the  administators 
petitioned  for  a  final  aooount^  which  was  had,  and  after  hearing 
the  proo&,  a  final  decree  was  entered  by  the  surrogate  in  Sep- 
tember of  that  year,  and  an  order  made  in  December,  distribute 
ing  the  estate.  In  September,  1855,  the  appellants,  upon  alle- 
gation of  error  in  the  accounting,  petitioned  the  surrogate, 
praying  that  the  decree  might  be  opened  as  to  the  respondent, 
and  he  be  charged  with  the  error  amounting  to  over  $1,400.  It 
was  made  conclusively  to  appear  that  the  sum  of  $1,480,  receiv- 
ed by  the  respondent,  as  administrator,  was  accounted  for  as 
$14.8b. 

John  H,  Bejfnolcb^  for  the  appellant 
William  A.  Beachj  for  the  respondent 

Jakss,  J.  The  questions  presented  by  the  case  for  conside- 
ration, are,  Ist  The  power  of  the  surrogate  to  open  the  de- 
cree ;  2d.  Whether  or  not  the  application  was  in  time. 

Before  the  adoption  of  the  Bevised  Statutes,  the  powers 
and  jurisdiction  of  surrogates*  courts  were  undefined,  the  laws 
respecting  them  and  the  subjects  of  their  cognizance  were 
defective,  ambiguous  and  irrecoitcilable,  and  the  practice  and 
decisions  uncertain  and  contradictory.  The  Bevisers  of  our 
Statutes  undertook  to  provide  a  remedy  for  those  evils  by  accu- 
rately and  strictly  defining  the  purposes  and  ends  of  the  court, 
and  the  objects  and  extent  of  its  authority.  To  that  end  the 
first  section  of  the  Bevised  Statutes  relative  to  surrogates' 
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QoortB  doclared  93  followB :  "  which  powers  shall  be  ezerciaed 
in  the  cases,  aod  ioi  the  xmumer  prescribed  by  the  statutes  of 
this  State^  ai^  in  no  other;  and  no  sorrogate  shall,  under  any 
pretext  of  incidental  power  or  oonstructiye  ai^thiority,  exercise 
any  jurisdiction  whatever,  not  expressly  given  by  some  statute 
of  this  State.**  (2  B.  S.,  221.)  A  few  years'  experience  demon- 
atnuted  that  the  limited  and  precise  terms  of  the  above  statute 
were  incompatible  with,  aofd  uiadecjuate  to,  the  business  ne* 
(jessities  of  the  court  As  was  said  by  Chancellor  Walworth, 
lA  Pew  V.  Eastings  (1  Barb.  CL  R,  464),  "  it  was  found  that 
t^e  exercise  of  certain  iojcidental  powers  by  courts,  was  absor 
lately  essentiid  to  the  due  administration  of  justice ;  and  that 
HfB  i^evifleoi  and  tli^e  Legislature  had  not,  by  their  care  and 
lS[>resight,  been  able  to  take  the  case  of  these  surrogates'  courts 
out  of  the  operation  of  the  g:enerfd  rule.  Accordingly  the  Legis- 
lature, in  18^7,  repealed  the  restrictive  part  of  the  foregoing 
clause  of  the  Beviasd  Statutes.  (Laws  of  1837,  p.  631.)  Since 
that  repeal  surrogates'  courts  have  continually  exercised 
powers  not  enumerated  in  the  statutes,  and  tbere  are  several 
reported  cases  sustaining  and  commending  such  acts.  Id  Vrer 
denburgh  v.  Calf{9  Paige,  128),  decided  since  the  repeal  of 
the  prohibitory  provisions  of  the  Revised  Statutes,  it  was 
held  that  where  an  order  had  been  entered  which  the  sur- 
rogate had  no  power  to'  enter,  he  not  only  had  the  right, 
but  it  was  his  duty  to  set  it  aside  as  irregular.  In  Skid- 
mqre  v.  Ihvies  (10  Paige,  316),  it  was  expressly  stated  that 
the  remedy  pf  a  party  aggrieved  by  an  irregular  ex  parte  order 
made  by  a  surrogate  was  to  apply  to  the  surrogate  to  vacate  or 
seUit  aside,  and  not  by  appeal.  To  the  same  effect  is  the  case  of 
Proctor  V.  Wanmaker  (1  Barb.  Ch.  R,  302).  Pew  v.  Hastings 
{suprd)^  is  a  still  stronger  ca^e.  Upon  a  day  set  for  account- 
ing, through  mistake  no  one  appeared  to  oppose,  and  the 
accounting  was  had  ex  parte.  After  decree  entered,  application 
was  made  to  open  the  default  and  the  sentence  and  decree 
founded  thereon,  that  the  legatees  mighty  come  in  and  contest 
tbe  averments.  The  motion  was  denied  by  the  surrogate  on 
the  ground  that  he  had  no  right  or  jurisdiction  to  open  a  regu- 
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lar  d^olt^  or  deoree,  and  to  let  tbe  parties  in  to  be  heard 
upon  the  merits.  On  appeal  the  Ohanoellor  reyersed  the  order 
and  held  that  the  surrogate  had  the  power  to  open  the  decree, 
and  that  such  a  power  was  absolutely  essential  to  the  due 
administration  of  justice.  In  another  oaae,  it  was  hdd  that  if  an 
order  was  made  at  a  particular  time,  which  was  then  autho- 
xizedf  the  surrogate  had  a  right  afterwards  to  enter  it  nmcpro 
tunc  {Bidkr  r.  BmmeUj  8  Paige,  12,  21.)  Ezoept  when 
^restricted  by  the. terms  of  the  statute,  surrogates'  courts  now 
possess  substantially  the  same  powers  as  before  the  Bevised 
Statutes,  the  effect  of  the  amendment  of  1887  haying  been 
to  restore  to  them  the  powers  which  were  incidental  and 
necessary  to  the  proper  discharge  of  the  duties  conferred  upon 
them.  Although  wherever  the  statute  speaks  it  must  be  fol- 
lowed and  obeyed,  yet  when  a  proper  occasion  arises  to  invoke 
the  incidental  power  of  the  court,  the  surrogate  should  not 
decline  the  exercise  of  the  power  because  the  statute  is  silent  on 
the  subject  As  aquestiopofincidental  power  the  court  was  fully 
authorized  to  open  the  decree  in  this  ca^  unless  such  account- 
ing is  made  final  and  conclusive  by  some  statuta  The  only 
statute  bearing  upon  the  question  declares  that  the  final  settle- 
ment  of  an  account,  and  the  allowance  thereof  by  the  sunb- 
gate,  &C.,  shall  be  conclusive  evidence  against  all  creditors, 
legatees,  next  of  kin  of  the  deceased,  and  all  persons  in  any  way 
interested  in  the  estate,  upon  whom  the  citation  shall  have 
been  served,  &g.,  of  certain  specified  facts,  and  of  no  others,  as 
follows:  lat  That  the  charges  made  in  such  account  for  mon- 
eys paid  to  creditors,  to  legatees,  to  the  next  of  kin,  and  for  neces- 
sary expenses,  are  correct;  2d.  That  such  executor  or  admin- 
istrtitor  has  been  charged  all  the  interest  for  moneys  received 
by  him  and  embraced  in  his  account,  for  which  he  was  legally 
accountable ;  8d.  That  the  moneys  stated  in  such  account  as 
collected,  were  all  that  was  collectible  on  the  debts  stated  in 
such  account  at  the  time  of  the  settlement  thereof;  4th.  That  the 
allowances  in  such  account  for  the  decrease  of  the  value  of  any 
assets,  and  the  charges  therein  for  the  increase  in  such  value,, 
were  correctly  made."  The  object  of  this  statute  was  to  make 
SMrra. — ^VoL.  X  7 
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owrtain llikigs therein  epeeified flaail;  th6  enor  ooapbdned of 
in  Ibis  cage  is  not  of  aay  matter  indvded  iritUn  Ae  iftedfioar 
IftonB  of  the  abav«  seotioo,  and  the  q.tieBtioii  befoie  os  k  m  no 
TOjr  embarraised  by  it  I  am,  thevefim,  of  the  opiaioa  that 
tiie  decree  in  thia  case  was  not  saoh  a  final  adjudication  aa  to 
diyest  the  surrogate  of  oontiol  oyer  it 

The  next  and  onlj  other  questLon  is,  £d  the  applseation  to 
open  the  daonee  come  too  lata.  It  had  stood  oyer  fbor  yeaa. 
it  was  held  in  JEo^m  V.  jQo^ar^  (1  Paige,  168),  that  ^'addayof 
a  year  and  six  months  in  applying  to  the  Chancellor  to  correot 
a  mistake  made  in  drawing  np  a  deoree  was  too  long,  and 
ieaye  was  xeftised.  In  Aat  oase  the  oomplainants  weie  ap 
prised  of  the  soppoaed  mistake  in  the  decrae  when  the  objectioaB 
were  made  to  the  draft  of  the  Masttf's  report,  and  by  the  ex* 
oqptioas  to  the  report  and  the  argument  of  those  exceptions. 
Of  oouTse  it  was  the  duty  of  the  oomplainants  to  have  imme- 
diately  applied,  sad  by  a  delay  of  eighteen  months  they  were 
properly  charged  with  laches ;  but  in  the  present  case  there  is 
nothing  to  show  when  the  alleged  error  was  discorered.  For 
aught  we  can  know,  the  application  in  the  case  may  hare  been 
promptly  SLade  on  discovery  of  the  error.  There  is  no  posi- 
tive limitation  of  the  pmod  in  which  snch  an  application  may 
be  made,  and  in  the  absence  of  laches,  we  cannot  say,  as  a 
matter  of  law,  that  the  application  was  not  in  time. 

We  think  the  application  was,  so  far  as  appears  to  this  court, 
made  in  time :  that  the  surrogate  had  jurisdiction  to  entertain 
i^  and  power  to  grant  the  order ;  and  that  he  did  right  in  so 
doing.  / 

The  order  of  the  general  term  is  reversed,  and  that  <^  the 
surrogate  affirmed,  with  costs.  s 

AH  the  judges  concurring, 

Ordered  accordingly. 
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The  certificate  of  attestation  to  a  will  by  a  deeeased  witoeat  is  not^  it 
seems,  equivalent  to  his  testimony,  if  he  were  liying,  to  the  contents 
thereof  but  is  evidencSe  of  an  inferior  natore. 

Such  an  attestation,  in  connection  with  the  other  drcumstanoes  of  the  case, 
may  warrant  a  jury  in  finding  the  due  execution  of  the  will  against  the 
«Tideaoe  of  tte  other  snbsoribiiig  witnesi;  bat  would  not,  it  seems 
without  regard  to  any  extrinsic  fact,  support  such  a  Terdict  agunst  fh* 
poekive  testimony  <^  a  living  witness. 

Ko  distinction  exists  between  the  force  of  the  certificate,  as  evidence  of 
what  was  done  snd  heard  by  the  deceased  witness,  and  of  what  it  sUteA 
ftt  have  bestt  also  witnessed  by  the  survivor. 

AppsaXi  from  the  Supreme  OourU  The  Bnrrogate  of  West- 
chester county  admitted  to  probate  a  |)aper  purporting  to  be 
dhe  last  will  of  Edward  Orser.  Upon  appeal  from  the  decree 
of  the  surrogate  to  the  Supreme  Court|  issues  were  framed  and 
aeutfor  trial  by  jury,  to  the  Westchester  Circuit  There  was 
an  attestation  to  the  will,  stating  all  the  particulars  requisite  to 
its  valid  execution  and  publication,  and  subscribed  by  two 
witnesses.  One  of  them,  Charles  Yoe,  had  died  before  the 
trial,  and  his  signature  was  proved.  The  body  of  the  instru- 
ment was  shown  to  be  in  the  handwriting  of  this  witness.  It 
also  appeared  that  he  was  a  justice  of  the  peace^  and  bad  beeu 
aoei&tomed  to  draft  and  to  attest  the  execution  of  testamentaij 
papersL  The  other  witness,  Ward  Acker,  was  examined  at 
the  trial  He  could  not  remember  that  the  decedent  declared 
the  instrument  to  be  his  will  or  acknowledged  his  signature, 
which  was  appended  previous  to  his  being  called  upon  by  the 
other  witness  to  sign  the  attestation  clause.  This  witness  denied 
that  he  heard  the  decedent  speak  of  the  paper  as  his  will,  bu| 
admitted  that  he  heard  some  conversation  between  the  decedent 
And  the  other  witness  which  he  could  not  remember.  The 
jury,  under  the  charge  of  the  judge,  found  against  the  execu- 
tion and  publication  of  the  will.  The  exceptions  taken  upon 
the  trial  are  sufficiently  stated  in  the  following  opinion.    The 
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exceptions  ^cre  heard  at  general  term  in  the  second  district, 
and  judgment  rendered  that  the  will  was  not  duly  executed. 
The  proponents  appealed  to  this  court 

jSamud  IL  Lyofo^  for  the  appeUants. 

Anuua  J.  Parker^  for  the  respondent 

Seldek,  J.  The  result  of  the  authorities  upon  the  probate 
of  wills  is,  that  the  question  of  the  due  execution  of  a  will  is 
to  be  determined,  like  any  other  fact,  in  view  of  all  the  legitl- 
jnate  evidence  in  the  case ;  and  that  no  controlling  effect  is  to 
be  given  to  the  testimony  of  the  subscribing  witnesses.  Their 
direct  participation  in  the  transaction  must,  of  course,  give 
great  weight  to  their  testimony ;  but  it  is  liable  to  be  rebutted 
by  other  Evidence,  either  direct  or  circumstantial.  A  will, 
duly  attested  upon  its  face,  the  signatures  to  which  are  all 
genuine,  may  be  admitted  to  probate,  although  none  of  the 
subscribing  witnesses  are  able  to  swear,  firom  recollection,  that 
the  formalities  required  by  the  statute  were  complied  with; 
and  even  although  some  of  them  should  swear  positively  that 
they  were  not,  if  the  other  evidence  warrants  the  inference 
that  they  were.  It  might  be  difficult,  though,  I  think,  not 
impossible,  to  establish  the  will  if  all  the  subscribing  witnesses 
should  state  positively  that  the  statutoiy  requisites  were  not 
observed.  But,  however  this  may  be,  the  authorities  are 
abundant  to  show  that,  where  testimony  &vorable  to  the  due 
execution  of  the  will  is  derived  from  some  or  one  of  those  who 
subscribed  it  as  witnesses,  it  becomes  a  mere  question  as  to  the 
Relative  weight  of  the  evidence,  whatever  may  be  the  testimony 
of  the  others.  {Jauncey  v.  Thome^  2  Barb.  Ch.,  40,  and  cases 
there  cited.) 

In  the  present  case  there  were  two  witnesses,  one  of  whom 
was  dead,  and  th^  other  testified  upon  the  trial  that  the  will 
was  not  signed,  or  the  signature  thereto  acknowledged)  in  his 
presence,  and  that  it  was  not  declared  by  the  testator  to  be  his 
will.    He  further  stated  that  there  was  conversation  between 
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the  testator  and  tha  daoeaaed  witness  which  he  could  not 
remember;  but  he  was  sore  that  nothing  was  said  in  that  con- 
▼ersation  about  the  wilL  The  certificate  of  attestation  was  fyJly 
and  showed,  if  true,  a  perfect  compliance  with  the  provisiona 
ci  the  statute;  and  the  signatures  of  the  testator  and  tha 
deceased  witness,  Yoe,  were  shown  to  be  genuine.  It  appeared 
that  Mr.  Toe  was  in  the  habit  of  drawing  wills,  and  was 
familiar  with  the  requisites  essential  to  their  due  ezecutioni 
and  that  the  certificate  was  in  his  handwritbg.  On  the  other 
hand,  Mr.  Acker,  the  witness  who  was  sworn,  had  never  before 
been  called  upon  to  witness  a  will,  and  knew  nothing  of  the 
formalities  required. 

Under  these  circumstances  there  can,  I  apprehend,  be  no 
doubt  that  a  jury  would  be  at  liberty  to  findihat  the  will  was 
duly  executed.  The  statute  (2  B.  S.,  p.  68,  §  18),  provides 
that,  when  one  or  more  of  the  subscribing  witnesses  are  dead, 
and  the  others  are  examined,  proof  may  be  taken  of  the  hand? 
writing  of  the  testator  and  of  the  witnesses  who  are  dead,  and 
also  of  other  circumstances  tending  to  prove  the  will.  The 
effect  of  this  provision,  of  course,  is  to  make  the  certificate  of 
attestation,  signed  by  the  deceased  witness,  evidence  to*  some 
extent  of  the  facts  stated  in  it  The  force  of  this  evidence 
will  depend  very  much  upon  the  circumstances  of  the  case. 
If  the  witness,  whose  signature  is  thus  proved  is  shown  to  have 
been  an  uneducated  man,  not  accustomed  to  subscribe  wills^ 
and  ignorant  of  the  legal  requisites  to  their  due  execution,  the 
evidence  afforded  by  proof  of  his  handwriting  of  a  strict  com* 
pliance  with  the  requirements  of  the  statute  would  be  very 
slight  On  the  contrary,  if  the  witness  was  in  the  habit  of 
drawing  and  attending  to  the  execution  of  wills,  and  &miliar 
with  the  law  upon  the  subject|-his  certificate  that  the  requisite 
formalities  were  duly  observed  would  be  entitled  to  great  weight 
The  evidence  which  such  a  certificate  would  afford  would,  in 
most  cases,  be  sufficient  to  overcome  the  mere  want  of  reool« 
lection  of  a  living  witness ;  and  should  the  testimony  of  the 
latter  amount  to  a  positive  denial,  the  relative  weight  of  the 
conflicting  proof  would  then  depend  upon  the  apparent  integ* 
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lity  and  intellig^ioe  of  tbe  witneas  and  the  oirottfldfitanoes 
flurroanding  the  partioidar  case.  The  queationa  in  the  preaent 
oaae  arke  upon  the  eharg^  of  the  judge ;  aad  i^  upon  exami* 
nationi  heis  found  to  haye given  to  the  jury  instniotions  which 
conflict  with  these  primnplee,  the  judgment  must  be  leTensed. 

Were  it  suffioieni  to  feverae  the  jndgmeiit  that  we  should' 
be  able  to  see,  from  the  diai^ge  and  the  refosals  to  charge^  takee 
together  as  a  whole^  that  the  judge  entertainederroneous  views 
ki  regard  to  tbe  efB^  of  the  evidence,  and-  that  he  probably 
communicated  those  views  to  the  jury,  there  wouldy  perhaps^ 
be  little  difficulty  in  disposing  of  t^  case.  But  it  is  necessary 
that  some  specific  error  should  be  pointed  out^  either  in  the 
instrdctions  actually  gimn  or  in  those  which  the  judge  nefiised 
to  give  to  the  jury. 

The  Qounsel  requested  him  to  cfaaTge,  that  although  the 
surviving  witness,  A^er^  had  sworn  that  the  testator  did  not 
acknowledge  the  signature  to  the  will,  or  comply  with  the 
other  requisitions  of  die  statute,  the  jury  had,  nevertheless,  a 
right  to  find  the  fiiet^  that  he  did  make  such  acknowledgment 
'^  from  the  evidence  supplied  by  the  certificate  of  atteslatioit'* 
This  request  was  refused^  and-  the  counsel  excepted^ 

Had  the  words^  "and  from  the  other  cireumstaaces  poioved 
in  the  case^''  been  added  to  the  proposition,  the  judge  would, 
I  think,  have  been  bound  to  accede  to  the  request  Perhaps 
the  proposition  does  impliedly  include  the  addition  suggested^ 
Still,  it  is  capable  of  being  understood  as  intended  to  dssert, 
that  the  certificate  of  attestation  alone,  without  regard  to  any 
extrinsic  fact  or  circumstance,  would  be  sufficient  to  authorize 
the  jury  to  find  against  the  positive  testimony  of  a  living 
witness,  F^om  other  parts  of  the  judge's  charge,  it  would 
seem  that  he  must  so  have  understood:  it;  and.  when  thus 
interproted^  I  am  not  pr^arod  to  say  that  his  refusal  was 
erroneous. 

One  of  the  propositions  which  the  judge  was  called  tq)on 
to  charge  was,  that  tbe  jury  might  find  the  due  execution  of 
the  will,  against  the  positive  testimony  of  Acker,  if  they 
believed  the  certificate  of  attestation  truer    To  this  the  judge 
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aocedad,  and  bo  cliaiged,  piovidad  "  there  were  fiKHs  ilnd 
circamitMiOPfl  diadoBed  to-wamtnl  that  belief."  I  aee  nothitijf 
enoneooa  in  thia  qoalifieatioii.  Without  it,  I  doobt  the  aoasKiU 
Baas  of  the  propoaition.* 

Another  piopositiiMi  waa,  that  flie  oertiAaate  of  MmMkfh^ 
aigned  by  Mr.  Yoe^  "  ia  eqnivaleDt  to  hia  teatitnony,  if  he 
were  livings  and  teatified  to  the  eontenta  of  it  before  the  jaiy.'* 
The  judge  ohaiged  in  &Tor  of  thia,  "ao  far  only  aa  relatea  to 
Toe  hisoaelf."  The  distinction  here  taken  by  the  jndge  ia 
clearly  unfooaded ;  and  the  chaige,  in  thia  reapeet^  would  be 
erroneoua  if  the  propoaition  itself  were  sound.  But  it  ia 
dear,,  that  the  certificate  of  atteatatioa  is  not  equivalent  to  the 
testimony  of  the  living  witness.  If  equivaleat^  it  ahouid  have 
equal  weight  as  against  conflicting  testimonyt ;  a  foite  wbich 
cannot  reaaonably  be  attributed'  to  it  The  staUitd  makea  i^ 
evidence;  but  it  is  evidence  of  1^  secondary  and  infearioi? 
nature,  which  is  received  from  the  neoeasi^  of  the  casCb  Th^ 
counsdi  tiberefove,  has  no  right  to  complain  of  this  portion  of 
the  chai^  as  it  conceded  more  than  he  was  entitled  to. 

Bat  there  is  another  portion  of  the  charge  which  it  is  diffi- 
cult to  support  The  judge  was  requested  to  instruct  the  jtory, 
that  as  the  witness,  Ackery  had  swonir  that  worda  had  passed 
between  Yoe  and  ihe  testator  at  the  time  of  the  execution  of 
the  will,  which  he.  Acker,  did  not  remember,  the  jury  might 
infer  from^  this  testimony,  taken  in  connection  with  the  certi* 
ficate  of  attestation;  and  the  other  fects  found  in  the  case,  that 
these  words  contained  the  necessary  acknowledgment,  and 
request,  by  the  testator.  The  judge  charged  in  favor  of  this 
proposition,  ''  so  far  as  relates  to  Yoe,  but  not  as  it  relates  to 
Acker.''  There  is  no  g^und  for  the  distinction  here  made  by 
the  judge.  So  far  as  the  certificate  was  evidence  at  all,  it ; 
furnished  as  much  proof  that  the  will  was  executed  in  presence 
of  Acker  as  of  Yoe.  It  certifies,  ''  that  the  instrument  was 
declared  to  tiA  by  the  testator,"  &c. ;  and  that  he  "  acknow- 
ledged to  each  o/u8  that  he  had  subscribed  the  same,  and  toe^ 
at  his  request,  signed  our  names,"  &c.  If,  therefore,  the  pro- 
position  itself  was  sound,  the  charge  was  of  course  erroneous. 


^ 
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I  cannot  doubt  that  the  jury  were  at  libertj  to  find,  if  thej 
believed  snch  to  be  the  fact,  that  the  necessaiy  Teqaests  and 
acknowledgments,  on  the  part  of  the  testator,  constatnted  a 
part  of  the  conversation  between  him  and  Mr.  Yoe,  which  the 
witness,  Acker,  conld  not  recollect  It  is  trae  that  Acker 
testified  to  the  contrary.  Bat  there  is  a  seeming  inconsistency 
on  the  part  of  the  witness  in  saying,  that  he  could  not  recol* 
lect  what  the  conversation  was,  but  could  recollect  what  it  was 
not  Besides,  the  witness  says  he  went  into  Mr.  Yoe^s  office 
at  his  request,  to  witness  this  will.  He  had  no  other  business 
there,  and  stud  only  long  enough  to  sign  his  name  to  the 
paper.  The  execution  of  the  will  was,  obviously,  from  his 
own  relation,  the  business  upon  which  they  were  all  intent; 
and  yet,  he  says- the  conversation  between  Yoe  and  the  testator 
had  no  relation  to  the  will.  This  seems  to  me  not  very  pro* 
bable;  and  I  should  certainly  think  it  a  not  unreasonable 
inference  that  the  witness,  Acker,  was  mistaken  in  his  recol- 
lection upon  that  point  The  request  under  consideration, 
therefore,  was,  I  think,  a  proper  one;  and  the  judge  should 
have  charged  according  to  its  terms.  This  point  was  not 
specially  urged  by  the  counsel  upon  the  ar^ment ;  but  the 
exception  was  taken  at  Ihe  time,  and  I  did  not  understand  it 
to  be  waived.  For  the  error  of  the  judge,  in  not  charging  as 
requested  in  this  respect,  the  judgment  should  be  reversed, 
and  there  should  be  a  new  trial,  with  costs  to  abide  the  event 

CoMSTOCK,  Ch.  J.,  Dknio,  Davies  and  Jahes,  Js.,  con- 
curred; LoTT,  Mason  and  Hoyt,  Js.,  dissented. 

Judgment  revers^,  and  new  trial  ordered. 
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▲  flabscaiptioD  by  the  agent  of  the  party  to  be  charged  is  saffident  cmder 
the  statate  of  ftmoda,  though  the  name  or  exiatenoe  of  a  principal  does 
not  appear  npoa  the  intniment 

To  avoid  a  contract  as  against  the  stock-jobbing  act  (1  R.  S.,  p.  710,  §  6),  the 
burden  of  proof  is  upon  the  party  alleging  a  yiolation. 

SlMim  y.  Leouf6(f(Z  Gush.,  143),  orerruled  on  this  point 

Li  an  action  by  the  vendor  of  stocks  against  a  vendee  revising  to  peribrm 
his  contract  to  purohaae,  it  was  a  defence  that  the  vendor  did  not  own, 
nor  was  authorized  to  sell,  sufficient  .stock  to  Ailfill  the  contract  in  suit 
and  his  previous  outstanding  contracts.  But  evidence  fiJling  short  of 
this,  as  merely  showing  contracts  sufficient  to  absorb  all  the  stock  which 
the  plaintiff  had  proved  himself  to  own,  is  inadmissible. 

Appeal  from  the  Sapreme  Court  Action  to  reoover  dama- 
ges for  the  fiiilure  of  the  defendant  to  receive  and  pay  for 
one  thousand  one  hundred  shares  of  the  capital  stock  of  the 
New  York  and!  Erie  Railroad  Company,  in  performance  of 
three  several  contracts  therefor,  bearing  date  the  2d  and  SOth 
May,  and  5th  June,  lo54,  one  of  which  was  in  the  following 

form: 

"  New  York,  May  2, 1854. 

"  I  have  purchased  of  Dykers,  Alstine  k  Co.,  five  hundred 

(500)  shares  of  the  stock  of  the  N.  Y.  and  Erie  .Bailroad  Co^ 

at  seventy-one  (71)  per  cent,  and  deliverable  in  sixty  days, 

buyer's  option,  with  interest  at  the  rate  of  six  per  cent  per 

annum. 

"W.S.HOYT." 

The  others  were  in  the  same  form  except  that  one  of  them 
was  signed  by  one  Brow^  It  was  alleged  and  proved,  under 
objections  made  by  the  o^endant,  that  Hoy t  and  Brown  were 
brokers,  and  acted  as  the  agents  of  the  defendant  in  making 
the  contracts :  that  they  had  authority  from  the  defendant  to 
make  the  purchases,  and  so  informed  the  plaintifib  when  the 
contracts  were  made.  The  defendant  was  advised  by  the  bro* 
kers  of  each  contract  when  it  was  made. 
SMrrH. — ^VoL.  X.  8 
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The  plaintifb  proved  thai  at  the  date  of  the  several  cony 
tracts,  they  were  possessed  of  more  than  a  safficient  number  of 
shares  of  the  stock  to  satisfy  the  contracts  respectivelj,  and  that 
they  were  possessed  of  such  stock  until  after  the  maturity  of 
the  contracts. 

When  the  piainiiffi9  rested|  the  defendant  moved  to  dismiss 
the  complaint  on  the  ground  that  the  oontraots  were  signed  by 
Brown  and  Hoyt,  in  their  own  names,  and  that  the  name  of 
the  defendant  nowhere  appeared  upon  them :  that  parol  evi* 
denoe  could  not  be  introduoed  to  show  that  the  defendant  was 
the  person  for  whose  benefit  the  contracts  were  made ;  and  that 
the  plaintiff  had  not  shown  any  valid  contract  between  them- 
selves and  the  defendant  The  motion  was  denied,  and  the 
defendant  took  an  exception. 

The  defendant  then  offered  to  prove,  for  the  purpose 
of  showing  the  contract  void  under  the  stock-jobbing  act 
(since  repealed),  that,  at  the  date  of  the  several  memoranda 
of  sale,  the  plaiiitifls  had  other  contracts  made  by  them  then 
outstanding  for  the  sale  and  delivery,  at  buyer's  option,  as  to 
time,  of  a  larger  number  of  shares  of  the  stocl^  of  the  Kew 
York  and  Erie  Railroad  Company  than  they  had  proved  them- 
selves to  be  possessed  of,  as  before  stated,  and  aJso  that  they 
held  as  trustees  for  others  (though  stanjtng  in  their  own  name), 
and  under  agreement  to  hold  the  8am#without  sale,  a  number 
of  shares  of  said  stock  exceeding  d^f  which  they  had  proved 
to  be  in  their  possession.  The  evidence  was  rejected^  and  the 
defendant  took  an  exception.  The  plain tifb  had  a  verdict  for 
$20,214.42,  Judgment  thereon  having  been  rendered  at  gene* 
ral  term  in  the  first  district,  the  defendant  appealed  to  this 
court 

Charles  O^Conor^  for  tte  appellants. 
Oreene  C.  Bronson^  for  the  respondent 

Hoyt,  J.  The  statute  of  frauds  (2  R,  S.,  p.  186,  §  i\ 
declares  that  every  contract  for  the  sale  of  goodi^  and  ohattelSi 
or  things  in  action  for  the  price  of  fifty  dollars  or  more,  shall 
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be  void  nnlesB  a  note  or  memofrandiim  of  siioh  contraot  be 
made  in  writing,  and  aobaotibed  by  the  parCgr,  to  be  ehai^ged 
theie^.  As  an  original  question  I  sboold  kaye  po  hesita-^ 
tion  in  saying,  in  a  ease  wheie  the  oontinct  was  entirely  ezeon* 
tory  on  both  side%  and  no  part  of  the  consideration  had  been 
paid,  that  il  was  neoessaiy  that  it  shonld  be  in  writing  nnder 
this  statute^  and  be  signed  by  both  parties  thereto,  or  their 
i^enta,  in  order  to  be  binding  apon  either;  or,  in  other  words, 
there  being  no  consideration  paid,  the  promise  of  one  par^ 
would  be  the  consideration  for  the  prcMnise  ot  tiie  other,  and 
that  both  must  be  in  writing  to  charge  either.  There  is  a  dis^ 
tinction  between  this  provision  and  section  8  of  2  Bevised 
Statutes,  186,  relating  to  contracts  for  the  sale  of  land«  There 
tiie  contract  is  only  required  to  be  signed  by  the  party  by 
whom  the  sale  is  to  be  made  (1  Seld.,  244).  In  the  case  of 
a  CQntraot  for  the  sale  of  goods,  I  should  say  the  party  to  be 
charged  means  the  yendor  upon  his  contract  to  sell,  and  the 
yendee  upon  his  contract  to  accept  and  pay  for  tiie  goods; 
But  this  question  does  not  appear  to  have  been  directiy  raised 
upon  the  trial :  if  it  had  been  it  might  perhaps  have  been 
obviated  by  the  production  of  a  counterpart  of  the  contract 
signed  by  the  plaintiffii.  As  there  are  several  authorities 
which  seemingly,  at  least,  give  a  different  construction  to  thift 
and  similar  provisions  in  the  former  statuoe  of  frauds,  I  do  not 
propose  further  to  discuss  the  question  at  this  time.  {Rus$Mr. 
Nicol,  8  Wend.,  118  [1  R  L.,  p.  79,  §  15  ];  8  J.  R,  418;  7 
Yes.,  286 ;  8  John.  Cas.,  60 ;  2  Gaines,  117 ;  14  J.  R,  487 ;  2 
Bos.  k  Pull.,  288 ;  6  East,  807 ;  26  Wend.,  841.) 

It  is  declared  by  section  8  of  2  Revised  Statutes,  186,  that 
every  instrument,  required  by  that  titie  to  be  subscribe  by 
any  partj,  may  be  subscribed  by  the  lawful  agent  of  such 
party.  The  Supreme  Court  held  that  the  subscription  to  the 
contract,  by  the  agent  of  the  defendant,  Iras  a  compliance  with 
the  statute,  although  the  name  of  his  principal  did  not  appear 
upon  the  instrument. 

It  is  clear,  that  the  authority  of  the  agent  in  such  a  case 
need  not  be  in  writing;  and  a  verbal  contract  of  sale  would 
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be  entirely  valid,  were  it  not  for  this  statute.  If  the  price  of 
the  goods  agreed  to  be  sold  is  less  than  fifty  dollars,  no  writing 
is  necessary.  To  this  extent  the  legislature  haye  deemed  it. 
prudent  to  leave  the  fiact  of  the  making  of  a  oontract,  and  of 
its  terms,  to  the  recollection  of  witnesses.  So,  whatever  may 
be  the  value  of  the  goods  agreed  to  be  sold,  where  any  part 
of  them  has  been  delivered,  or  any  part  of  the  purchase-money 
has  been  paid,  this  is  clear  evidence  that  a  contract  was 
consummated  between  the  parties;  and  the  legislature  have 
thought  it  safe  to  leave  the  details  and  terms  thereof  to  the 
recollection  of  witnesses.  But  to^guard  against  fraud  and 
perjuries,  as  well  as  against  mistakes  and  mi^i^eoollection  of 
witnesses  as  to  a  contract  l)tP>ftg  been  consummated  between 
the  parties,  this  statute  requires  that  where  the  price  of  the 
goods,  or  choses  in  action,  agreed  to  be  sold  is  more  than  fifty 
dollars,  and  no  part  thereof  has  been  delivered,  and  no  part 
of  the  purchase  price  paid,  a  note  or  memorandum  qf  such 
contract  must  be  made  in  writing,  and  be  subscribed  by  the 
parties  to  be  chaiged  thereby,  or  by  a  lawful  agent  of  such 
party.  In  this  case,  a  note  or  memorandum  of  the  contract 
was  made  in  writing,  and  signed  by  the  lawful  agent  of  the 
defendant;  and  we  think  that  this  was  a  6u£Gident  complianoe 
witii  the  statute,  according  to  the  settled  construction  which 
has  been  given  to  it  The  object  of  the  statute,  as  it  appears 
to  us,  is  as  fully  accomplished  when  the  contract  is  signed  by 
Ae  agent  as  if  it  had  been  signed  by  or  in  the  name  of  the 
prindpal. 

In  Wiban  v.  Hunter  (7  Taun.,  295),  it  was  held  that  the 
statute  of  frauds  did  not  exclude  parol  evidence  that  a 
written  contract  for  the  sale  of  goods  purporting  to  be  mada 
between  A.,  as  seller,  and  B.,  the  buyer,  was  on  his  part  made 
by  him  only  as  the  agent  of  C.  So  in  Oox  v.  Painter  (6  Adol. 
k  Ell.,  491),  Lord  Dsnkak  said,  there  is  no  doubt  that  evi- 
dence is  admissible  on  behalf  of  one  of  the  contracting  parties, 
to  show  that  the  other  was  agent  only  though  contracting  in 
his  own  name,  and  so  to  fix  the  real  principal.  But  the  agent 
himself  may  be  charged  at  the  election  of  the  opposite  party. 
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where  he  oonlraets  in  his  own  name.  So  in  Jhieman  ▼•  Loder 
(11  AdoL  &  £11.,  689X  the  plaintiff  and  defendants  were  resi- 
dents, the  former  of  London  and  the  latter  at  St  Petersbuigh ; 
and  the  defendant  had  for  several  years  done  business  in 
London  through  an  agent,  Higginbottom,  and  in  his  name. 
Before  the  transaction  in  question  the  defendant|  becoming 
dissatisfied  with  Higginbottom,  gave  him  notice  that  his 
senrices  were  no  longer  required;  after  which,  Higginbottom 
ooDtracted  to  sell  tallow  to  the  plaintiff  of  more  than  ten 
pounds  value,  using  his  own  name  as  before.  He  intended  to 
make  the  contraot  on  his  own  account;  but  this  was  nol 
known  to  the  plainti£E^  and  he  supposed  Higginbottom  lepre* 
sented  the  defendant  as  he  had  done  before.  It  was  held  that 
the  defendant  was  liable  for  the  non-delivery  of  the  tallow. 
In  this  case,  Lord  Dsnmak  says  parol  evidence  is  always 
necessary  to  show  that  the  party  sued  is  the  person  making 
ihe  contract  and  bound  by  it^  whether  he  does  so  in  his  own 
name,  or  in  that  of  another,  or  in  a  feigned  name ;  and  whether 
the  contract  be  signed  by  his  own  ha^d  or  that  of  an  agent^ 
are  inquiries  not  different  in  their  nature  from  the  question, 
who  is  the  person  that  ordered  goods  in  a  shop.  (8  M.  k  W., 
S34;  4Bam.  AC  664;  12  Wend.,  417;  9  M.  &  W.,  79;  14 
How.  n.  S.,  446 ;  Bank  of  Genesee  v.  PcUchin  Bank,  19  N.  Y., 
812.)  It  seems  to  have  been  too  long  and  too  well  settled, 
that  an  action  can  be  maintained  against  a  principal  upon  a 
contract  for  the  sale  of  goods  made  by  an  agent  in  his  own 
name  to  be  now  changed,  whatever  we  may  have  thought  of 
it  as  an  original  question ;  and  this,  as  well  where  the  contract 
is  within  the  statute  of  frauds  as  where  it  is  not;  aod  the 
legislature,  in  the  re-enactments  of  the  statute,  have  not  seen 
fit  to  make  any  change  of  the  law  in  this  respect  We  think, 
therefore,  that  the  court  was  right  in  treating  these  contracts 
as  the  contracts  of  the  defendant 

The  plaintiff,  before  resting,  proved  that  at  the  time  the 
several  contracts  were  made,  and  for  considerable  time  there- 
after, they  were  the  owners  and  in  possession  of  certificates  of 
shares  of  the  New  York  and  Erie  Bailroad  Company's  stock  to 
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as  large  aa  amomnt  as  thode  contraiOted  to  b^  toM  %y  Inid  thiM 
contiucita. 

The  defendant  set  np  and  elaimed  iJiat  tlkose  contracts  were 
»roid  ander  the  stock-jobbing  act,  and  for  the  purpose  of  estab* 
fishing  sack  defense,  he  offered  to  prove  that  on  the  2d  May, 
80th  May  and  6(^  June,  1864,  the  dates  of  the  contracts  m 
question,  the  plaintiffs  had  other  contracts  outstanding  made 
by  them  for  the  sale  by  than  of  shares  of  (^e  same  stock 
ddiverable  at  the  option  <if  the  buyer  at  raiy  time  within  thirty 
iMT  sixty  days  from  the  dates  of  such  outstanding  contracts,  and 
<^ftt  the  ttutnbelr  of  shares  so  sold  and  deliverable  under  such 
outstanding  eoatraels  exceeded,  dn  those  days  and  on  each  of 
flaid  days,  1^  number  of  shares  of  stock  the  certificates  of  whidi 
die  plaiatifis  had  pfx>'red  themselves  to  be  in  posBeBsion  of  on 
such  several  days. 

The  statute  declared  that  ''  All  contracts  for  the  sale  of 
stodcs  are  void,  unless  the  party  contracting  to  sell  the  same 
dhall,  at  the  time  of  making  such  contracts,  be  in  the  actual 
possession  of  the  certificates  of  such  shares  or  be  otherwise  enti* 
tied  thereto  in  his  own  right,  or  be  duly  authorized  by  some 
person  so  entitled  to  sell  the  certificates  of  shares  so  contracted 
for  (1  B.  S.,  p.  710,  §  6).  This  evidence  would  clearly  have 
been  proper  if  the  defendant  had,  in  connection  therewith, 
proposed  to  show  that  at  the  time  of  making  the  contracts  in 
duit,  the  plaintiffs  did  not  own,  and  were  not  audiorized  to  sell, 
any  stocks  other  than  those  of  whidi  they  had  proved  them- 
selves to  be  the  owners.  If  this  was  all  they  owned  or  were 
lawfully  authorized  to  sell  wheti  these  contracts  were  made, 
and  they  then  had  subsisting  contracts  for  its  sale  to  othet 
parties,  it  would  be  plainly  a  violation  of  the  statute  for  the 
plaintiff  to  contract  for  the  sale  of  the  same  or  an  additional 
ainount,  which  they  did  not  have,  to  this  defendant 

The  relevancy  of  this  testimony  under  the  offer  must  depend 
entirely  upon  whom  the  burden  of  proof  lies  in  such  a  caaa 
If  on  the  part  of  the  defendant,  then  the  offer  did  not  go  far 
enough.  But  if  it  lay  with  the  plaintiffii,  and  they  having 
only  -shown  that  they  owned  one  thousand  one  hundred  shares. 
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<be  jyio mt  ooptracted  to  the  defentort,  k  wo«1d '&6Q  %e  ooai* 
petent  for  him  to  shoir  that  the  plaintifb  had  oilier  prior  ott^ 
atanding  a&d  anibriatiafroontfaote  Ibr  tihe  aak  of  this  anKmnt 
cf  atock  to  cfttier  paortiea.  The  fawden  iroald  Aen  be  shifted 
lo  the  plaintiflB  to  ahew  tiiat  they  owned  or  irero  duly  autfao- 
nsed  to  sell  an  additioDal  amomrt  of  atook  equal  to  what  th&f 
contracted  to  sell  to  the  defendant  StMiM  t.  Leawolf  (8 
Gosh.  R,  148)  cited  by  the  defendant^  favors  Us  riewa  of  the 
case.  It  was  an  action  npon  a  aimilar  contract  made  in  this 
State  to  recover  the  difference  in  the  price  contracted  U>  bo 
ptud  for  stock  and  its  value  on  the  day  it  was  to  be  delivered. 
The  ooart  held  that  tp  enable  a  party  to  recover  on  such  a 
contract  he  most  prove  not  only  the  making  of  the  contract^ 
but  also  that  the  seller  was  then  the  owner  of  the  stock  which 
he  stipulated  to  sell  at  a  future  day :  that  it  was  an  element 
essential  to  the  validity  of  the  con);ract|  without  which  it  could 
not  be  enforced  against  the  purchaser. 

Bat  va  think  this  doctrine  cannot  be  maintained.  If,  aa 
has  been  shown,  the  contract  is  a  valid  one  upon  its  &oe,  and 
not  void  by  the  statute  of  frauds,  all  that  was  necessary  for 
the  plaintiff  to  do,  was  to  prove  the  execution  ot  the  contract; 
a  readiness  and  offer  to  perform  on  his  part,  and  the  refusal 
of  the  defendant,  to  entitle  him  to  recover.  Such  a  contract 
at  common  law,  and  in  absence  of  the  stock-jobbing  act^ 
would  be  clearly  valid ;  and  the  courts  will  not  presame  that 
the  party  oontraoting  to' sell  stocks  was  not  the  owner  thereof 
for  the  purpose  of  rendering  the  contract  void*  Oo  the  con- 
trary, the  presumption  is  that  the  contract  is  valid  until  ih^ 
contrary  is  ^hown  by  the  defendant.  Where,  a  contract  ia 
'  apparently  valid  upon  its  face,  the  party  seeking  to  impeach 
it  most  {»ove  thtit  it  was  made  under  such  circumstances  or 
for  such  purpose  as  to  render  it  void,  before  the  defence  can  be 
made  available.  We  ai«  quite  dear  tl^at  the  burden  of  proof 
rested  upon  the  defendant  to  show  that  the  i^intiflb,  at  the 
time  they  made  these  contracts,  did  not  own  and  were  net 
authorized  to  sell  the  stock  contracted  for;  or  that  they  did 
not  own  and  were  not  authorized  to  sell  the  amount  mentioned 
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in  these  and  prior  subsisting  contracts  for  the  sale  ti^reof 
anade  by  them. 

The  offer  of  the  defendant,  therefor^  did  not  go  fiur  enough ; 
and  for  that  reason  the  evidence  was  properly  rejected  This 
view  of  the  case  renders  it  unnecessary  to  examine  or  pass 
upon  the  effect  of  the  repeal  of  the  stock-jobbing  act  in  1868» 
after  the  trial  of  the  case. 

The  judgm^it  must  be  afikmed. 

Seldek,  J.,  was  absent ;  James,  J.,  expressed  no  opinion ; 
all  the  other  judges  concurring, 


Judgment  affirmed. 


LgJ    w  RiNDGK  r,  JUDSON. 
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▲  contract  to  be  "  aooountable  that  B  will  pay  you  for  glasa,  paints^  isc^ 
which,  he  may  require  in  his  business,  to  the  extent  of  fifty  dollars,"  is 
a  pontinuing  guaranty.  The  limitation  is  not  of  the  credit  to  B,  but  of 
the  extent  of  the  guarantor*8  liability. 

The  doctrine  of  Oaies  v.  McKee  (3  Kern.,  232),  re-affirmed. 

Appeal  from  an  order  of  the  Supreme  Court  at  general 
term  in  the  third  district^  reveroing  a  judgment  in  fiivor  of  the 
plaintiff,  entered  upon  the  report  of  a  referee. 

The  action  was  brought  upon  the  following  guaranty : 

'^Mr.  Bindge,  Sir:  I  will  be  accountable  to  you  that  Mr. 
Butler  will  pay  you  for  a  credit  on  glass,  paints,  &c.,  which 
he  may  reG[uire  in  his  business,  to  the  extent  of  fifty  dollars. 

"Dated,  Nov.  29th,  1858. 

"D.  C.  JUDSON." 

The  referee  found  "  that  the  plaintiff  was,  at  the  time^  a 
dealer  in  glass,  paints,  &c.,  at  Ogdensbuigh,  New  York ;  and 
J«  W.  Butler,  the  individual  named  in  the  guaranty,  was,  at 
the  date  thereof  a  glazier  and  manufacturer  of  sash  and  blinds 
at  Ogdensbuigh,  aforesaid,  and,  at  the  date  of  said  guarantyi 
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wa9  indebted  to  tbe  plaintiff  in  the  snm  6f  $88.48;  that  the 
pl^iniiy^  leljing  npon  the  guaranty,  deliyeied  to  aaid  Bntler 
glass,  paints,  te.,  as  teqoired  in  his  bosinesB,  at  dirers  times 
between  Nor.  29, 1858,  and  Jue  2, 1869,  to  the  amount  of 
$170.96. 

"That  Bnjder  made  pajmenta;  so  that  on  the  fourth  daj 
of  July,  1869,  there  was  due  on  said  aooount  «  bahmoe  of 
$74.18;  and  that  Butler  was  infloWent"  And,  as  a  oondusioli 
of  law,  the  referee  held  "  that  the  equitable  and  l^gal  import 
and  meaning  of  the  oontraet  executed  by  the  defendant  was, 
and  should  be  construed  to  be,  a  limitation  as  to  the  extent  of 
the  defendant's  liability,  and  not  a  limitation  of  eredit  to  said 
Butler." 

The  Supreme  Court  reversed  the  judgment  of  the  refer^ 
on  the  ground  that  contracts  of  this  nature  were  strictisdmi 
juris;  that  the  contract  before  us  employed  the  singular  term, 
"a  credit,**  not  scTeral,  nor  a  continuous  credit;  and  that  its 
language  could  not  be  extended  by  construction  beyond  its 
strict  sense  and  meaning.  The  plaintiff  appeale<f  to  this  court 
The  case  was  submitted  on  printed  arguments. 

JFVancM  A.  Baccnij  for  the  appellant 
Bishop  Perkins^  for  the  respondent 

James,  J.  The  principal  question  for  adjudication  is  whether 
the  instrument  sued  on  is  or  is  not  a  continuing  guaran^. 
As  was  said  by  Justice  DsNXO  in  GcUes  y.  JfcKee  (8  Kent., 
232),  "  if  this  were  the  first  time  that  an  instrument  of  this 
character  had  come  before  the  courts,  and  we  were  called  upon 
to  construe  it  without  reference  to  adjudged  cases,  we  would 
find  no  difficulty  in  holding  that  the  limit  of  filty  dollars  bad 
reference  to  the  amount  of  the  defendant's  liability  rather  than 
the  amount  of  dealing  between  Butler  and  Bindge." 

Had  the  guarantor  desired  or  intended  to  limit  his  responsi* 
bility  to  a  single  transaction,  or  to  several  transactions  not 
exceeding  that  sum  in  all,  it  was  so  easy  to  have  said  it  ia 
SnxiB.— You  X.  9 
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.  plain  and  unmiBtakable  terma^  that  if  lie  lias  fiulfid  to  do  to, 
I  and  by  eqaivocal  language  indooed  the  guarantee  to  part  -with 
goods,  hjB  should  be  held  to  abide  the  oonaeqnenoea. 
.  Except  to  demonstrate  prindplesi  not  muoh  aid  can  be 
obtained  from  adjudged  cases  in  determining  questions  of  this 
kind ;  because  each  case  n^ust  depend  mainly  upon  the  terms 
of  the  instrument,  and  it  is  scarcely  possible  that  two  instra- 
ments  should  be  precisely  alike.  The  eases  upon  this  question 
do  not  all  agree  upon  the  piinci|^  by  which  such  agreements 
should  be  construed ;  and  I  think  this  case  must  turn  mainly 
upon  the  question  whether  the  contract  is  to  be  strictly  con 
strued,  or  wheth^  it  is  to  be  construed  like  other  instruments 
I  had  supposed  the  question  disposed  of  by  this  court  in  Oaie$ 
y.  McE»  {mpru\  but  as  the  Supreme  Court  has  seen  fit  to 
question  the  correctness  of  that  decision,  it  may  not  be  imi^- 
propriate  to  refer  again  to  the  cases  bearing  upon  that  subject 
The  leading  English  case  is  Masofn  v.  Pritchxxtd  (12  East, 
.227),  where  it  was  laid  down  by  the  court  that  ^^the  words 
.were  to  be  taken  as  strongly  against  the  party  giving  the  gua- 
ranty as  the  sense  of  them  would  wkoit"  That  case  was  fol- 
lowed by  Hargrave  v.  Srryee  (6  Bing.|  244),  where  Chief  Justice 
TiKDAL  said :  "  The  question  is,  what  is  the  fair  import  to  be 
collected  from  the  language  used  in  this  guaranty  ?  The  words 
employed  are  the  words  of  the  defendant,  and  there  is  no  rea- 
son  for  putting  on  a  guaranty  a  construction  different  from 
that  which  the  court  puts  upon  any  other  instrument.  With 
regard  to  other  instruments  the  rule  is,  that  if  the  party  exe- 
cnting  them  leaves  anything  ambiguous  in  his  expressions, 
such  ambiguity  must  be  taken  most  strongly  against  himself.'* 
Pabx,  J.,  said  '^the  only  question  of  principle  which  has 
been  agitated  on  the  present  occasion  is  whether  these  instru- 
ments are  to  be  construed  strictly ;  and  I  am  not  disposed  to 
hold  the  doctrine  which  has  been  imputed  to  Lord  Wtnford, 
that  a  guaranty  ought  to  receive  a  strict  construction.  That 
was  not  the  principle  adopted  in  Mason  v.  Pritchard  by  Mr. 
Baron  Wood,  who  tried  the  cause,  and  the  very  learned  per- 
sons who  decided  it,'* 
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In  Brooks  ▼.  Eaigh  (10  Adol.  &  Ellis,  823),  in  the  Exchequer 
Chamber,  Lord  Abinoeb  said :  "  It  is  the  opiDion  of  all  the 
court  that  there  was  in  the  gaarantj  an  ambiguitj  that  might 
be  explained  by  evidence,  so  as  to  make,  it  a  valid  contract** 
•  So  again  in  Ifatfer  v.  Isaac  (6  Mees.  k  Wek,  629),  upon  cita- 
tion by  counsel  of  the  case  of  Nicholson  v.  Poffei  (5  C.  k  P., 
895),  holding  that  a  party  furnishing  goods  on  the  faith  of  a 
guaranty  was  bound  to  see  that  it  was  couched'  in  such  words 
as  that  the  guarantor  might  distinctly  understand  to  what  he 
was  binding  himself  Baron  "Parks  interrupted  counsel,  and 
inquired:  "Do  you  find  any  other  authority  to  support  the 
rule  of  construction  there  laid  down  ?  It  is  certainly  at  vari- 
aace  with  the  general  rule  of  the  common  law,  which  is  that 
the  words  of  an  instrument  are  to  be  taken  most  strongly 
against  the  party  using  them.  A  guaranty  is  one  of  that  class 
of  obligations  which  is  binding  only  on  one  of  the  parties, 
'until  the  other  chooses  by  his  own  act  to  moKC  it  binding  on 
'  him  also.  This  instrument  does  not  contain  the  words  of  both 
parties,  but  of  one  only,  the  defendant ;  the  plaintiff  agrees  to 
"nothing  on  the  face  of  it,**  and  in  pronouncing  the  judgment 
of  the  court,  Baron  Aldebsok  said,  "  the  generally  received 
'  principle  of  law  is,  that  the  party  who  makes  any  instrument 
should  take  care  so  to  express  the  amount  of  his  own  liability  as 
that  he  may  not  be  bound  beyond  what  ii  was  his  intention 
that  he  should  be;  and,  on. the  other  hand,  that  the  party  who 
receives  the  instrument,  and  parts  with  his  goods  on  the  faith 
of  it,  should  rather  have  a  construction  put  upon  it  in  his 
fiivor,  because  the  words  of  the  instrument  are  not  his,  but 
those  of  the  other  party ;  and,  therefore,  if  I  were  obliged  to 
choose  between  the  two  conflicting  principles  which  have  been 
laid  down  on  this  subject,  I  should  rather  be  disposed  to  agree 
with  that  given  in  Mason  v.  Pritchard,  than  with  the  opinion 
of  Baglet,  B.,  in  Nicholson  v.  PageL^^ 

The  principle  of  these  cases  was  recognized  in  Sainhridge 
V.  Wade  (1  Eng.  L.  k  Eq.  R,  286),  and  in  Broom  v.  Batchdor 
(87  id,,  672, 1856). 
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I  have  not  been  able  to  find  that  ihe  case  of  Jfaaon  ▼.  PHtA- 
ard  has  ever  been  questioned  of  late  years,  and  never  directly, 
except  by  the  case  of  Nicholson  y .  Paget ;  which  latter  caae,  as 
^  shown,  has  been  often  repudiated  This  principle  certainly 
was  not  questioned  in  MdvUk  y.  JHayden  (8  Bam.  k  Aid.,  69S). 

_  m 

That  case  only  question^  the  constraction  given  to  the 
guaranty,  and  not  the  rule  by  which  it  was  to  be  construed. 
But  if  it  were  otherwise,  the  later  decisions  of  the  same  court 
have  disregarded  it,  and  followed  the  principle  of  Mown  y. 
PrikharcL 

The  decisions  in  the  United  States  Supreme  Court  upon 
this  question  are  equally  emphatic  and  condusiye.  To  tal^e 
them  up  in  their  inverse  order  of  time,  I  will  refer,  .firsts  to 
the  case  of  Laurence  v.  McOalmont  (2  How.,  426,  449),  where 
Stort,  J.,  said :  "  Some  remarks  have  been  made,  on  the 
argument  here,  upon  the  point,  in  what  manner  letters  of 
guaranty  are  to  be  construed;  whether  they  are  to  recdvea 
strict  or  a  liberal  interpretation.  We  have  no  difficulty  what- 
ever in  saying  that  instruments  of  this  sort  ought  to  receive  a 
liberal  interpretation.  By  a  liberal  interpretation,  we  do  not 
mean  that  the  words  should  be  forced  out  pf  their  natural 
meaning,  but  simply  that  the  words  should  receive  a  £ur  and 
reasonable  interpretation,  so  as  to  attain  the  objects  for  which 
the  instrument  is  designed,  and  the  purposes  to  which  it  is 
applied.  We  should  never  forget  that  letters  of  guaranty 
are  commercial  instruments,  generally  drawn  up  by  merchants 
in  brief  language,  sometimes  inartificial,  and  often  looae  in 
their  structure  and  form ;  and  to  construe  the  words  of  such 
instruments  with  a  nice  and  technical  care,  would  not  only 
defeat  the  intentions  of  the  parties,  but  render  them  too  unsafe 
a  basis  to  rely  on  for  extensive  credits.  The  remarks  made 
by  this  court  in  BeU  v.  Bruen  (1  How.,  169-186),  meet  our 
entire  approbation.  In  the  latter  case,  the  court  said :  ^  We 
think  the  court  should  adopt  the  construction  which,  under  all 
the  circumstances  of  the  case,  ascribes  the  most  i^asonable, 
probable  and  natural  conduct  to  the  parties.'  In  the  language 
of  this  court  in  Douglass  v.  Reynolds  (7  Pet,  122),  *  Evwy 
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instrument  of  this  sort  oaght  to  reeoive  a  &ir  and  reasonable 
interpretation,  according  to  the  true  import  of  its  terms.  It 
being  an  engagement  for  t^e  debt  of  another,  there  is  certainlj 
no  reason  for  giving  it  an  expanded  signifloation,  or  liberal 
construction,  beyond  the  £ur  import  of  its  terms.'  Or,  it  is 
'to  be  construed  according  to  what  is  fairly  to  be  presumed 
to  have  been  the  understandings  of  the  parties,  without  any 
strict  technical  nicety;  as  declared  in  Let  v.  Duk  (10  Pet, 
498).  The  presumption  is,  of  course,  to  be  ascertained  from 
the  &cts  and  dicumstances  accompanying  the  tQinsaotion.'' 
It  was  furdier  said,  in  the  caseof  DaugJasa  v.  Beynolda  {aiipra)^ 
"As  these  instruments  are  of  extensive  use  in  the  commexcial 
world,  upon  the  faith  of  which  large  credits  and  advances  are 
made,  care  should  be  taken  to  hold  the  party  bound  to  the 
fall  extent  of  what  appears  to  be  his  engagement ;  and  for 
this  purpose,  it  was  recognized  by  this  court  in  Drummond  v. 
Preatman  (12  Wheal,  615),  as  a  rule  in  expounding  them, 
ihat  the  words  of  the  guaranty  are  to  be  taken  as  strongly 
against  the  guarantor,  as  the  sense  will  admit" 

The  cases  of  Oremer  v.  SRg^iMon*{X  Mas.,  828),  and  Mfm- 
ran  v.  BuUus  (16  Pet,  637),  are  often  cited — and  were  in  the 
opinion  of  one  of  the  justices  of  the  Supreme  Court  in 
reversing  the  judgment  of  the  referee  in  this  case— -as  con* 
taining  a  different  rule.  Gremer  v.  Higginaon  was  a  circuit 
decision  of  Justice  Stort,  made  in  1817,  wherein  he  said, 
"the  language  of  a  letter  should  be  very  strong  that  would 
justify  a  court  in  holding  the  guaranty  to  be  a  continuing 
guaranty,  which  is  to  cover  advances  from  time  to  time  to  the 
stipulated  amount,  taties  quoties,  until  the  guarantor  shall  give 
notice  to  the  contrary.  I  see  nothing  in  this  letter  to  justify 
sucb  a  conclusion ;  and,  in  every  doubtful  case,  I  think  the 
presumption  ought  to  be  against  it"  As  this  decision  upon 
the  question  under  consideration  is  direcdy  opposed  to  the 
subsequent  decisions  of  the  same  court  at  bar,  the  opinions  in 
some  of  which  were  pronounced  by  the  satie  learned  judge, 
the  case  cannot  now  be  regarded  as  authority.  In  the  case  of 
Mauran  v.  BuUus^  the  question  here  under  consideration  was 
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not  before  the  court  It-is  true,  that  Justice  McIjKAK  in  that 
case  said:  "Generally,  all  instruments  of  suretyship  are 
construed  stricilj,  as  mere  matters  pf  legal  right ;"  but  the 
question  here  is  as  to  the  rule  of  construction. 

The  jrule,  as  laid  down  in  Mason  y,  PrUchardf  prevails  in 
Massachusetts,  BerU  y.  Sarishom  (1  Met|  24 ),  and  in  Con- 
necticut,  Bapdje  y.  BaMey  (6  Ck>nn.,  149).  It  was  long  ago 
adopted  in  this  State.  Bbokson,  J.,  in  Dotibin  y.  Bradl^  (17 
Wend,  422),  said :  "  In  this,  as  in  other  cases,  such  a  con- 
struction  should  be  put  upon  the  contract  as  will  cany  into 
efifect  the  intention  of  the  parties.  The  extent  of  die  obliga* 
tion  must  be  ascertained  bj  considering  the  language  of  the 
instrument,  and  the  nature  of  the  transaction  to  which  it 
relates.  Commercial  guaranties  are  in  extensive  use;  and  I 
can  perceive  no  reason  why  they  should  not  receive  the  same 
liberal  construction,  for  attaining  the  end  the  parties  had  in 
view,  as  is  given  to  other  contracts  f  citing  Douglass  v.  Bey 
nolds^  and  Hargrave  v.  Smee. 

These  authorities  are  ample  to  show  the  soundness  of  the  rule 
adopted  by  this  court  in  Oaies  v.  McKee  (supra)^  viz. :  "  That 
when  the  question  is  as  to  the  meaning  of  the  written  language 
in  which  a  guarantor  has  contracted,  there  is  no  difference, 
and  there  ought  not  to  be  any,  between  the  contract  of  a  surety 
and  that  of  any  other  party/' 

Such  being  the  rules  of  interpretation,  it  now  becomes  neces- 
sary to  apply  them  to  the  instrument  under  consideration. 

Looking  at  the  facts  of  this  case,  the  situation  and  business 
of  the  parties  and  the  circumstances  under  which  the  guaranty 
was  given,  there  would  seem  to  be  no  doubt  that  its  purposes 
were  not  fully  accomplished  when  the  person  whose  credit  was 
intended  to  be  aided  had  once  contracted  a  debt  to  the  plaintiff 
<tf  $60,  and 'had  paid  it 

Butler  was  a  manufacturer  who  needed  glass,  paints,  &c.,  in 
his  business,  and  he  desired  a  credit  with  a  dealer  for  that  pur- 
pose. Rindge  waati  dealer  in  those  articles,  and  to  establish  a 
cr  dit  with  Rindge  to  the  extent  of  fifty  dollars,  Butler  pro- 
cu   -d  the  gunrmtv  in  question,  and  Rindge  gave  him  a  credit 


I 
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on  the  faith  of  it  The  purpose  of  Batler,  aa  well  as  the  aader- 
standing  of  Bindge,  is  clearly  appareDt^  and  the  eonatructioii 
given  to  the  inatrament  bj  Bindge  waa  that  which  any  penon 
knowing  the  parties  and  tiieir  sitiuition  would  naturally  Bppiy 
to  it  to  fiicilitate  the  purposes  it  seemed  designed  to  aocomplisL 
It  was  for  a  credit  on  paints,  glass,  &o.,  fequiied  in  Butler's  busi- 
nesa  to  the  extent  of  fifty  dollars— not  for  a  credit  of  fifty, 
dollars'  worth  of  glass,  paints,  &a  Had  the  guarantor  designed 
a  single  credit  it  was  so  easy  to  haye  said  it  in  fimn  terms^ 
that  the  elaborate  expressions  of  this  instrument  woe  cat* 
culated  to  Tn^^^lA^^^. 

Much  stress  was  laid  upon  the  words  "a  credit"  by  the 
Supreme  Court  These  words,  however,  were  not  used  in  a, 
limited  or  restricted  sense,  but  in  an  enlaiged  and  commeroial 
sense,  as  implying  reputation  and  confidence ;  a  basis  on  which 
Butler  might  trade  as  he  desired  without  payment^  to  the 
extent  limited.  Had  a  single  transactbn  been  contemplated 
no  allusion  to  the  business  of  Butler  was  necessary  or  xuttural, 
but  looking  to  a  continuous  credit,  the  restriction  to  such  glass, 
paints,  Ac,  as  he  should  require  in  his  business^  was  very 
natural  and  proper.  The  use  of  such  words  in  the  instrument 
in  the  absence  of  an  express  limitation  as  to  time^  naturally 
induced  the  belief  in  the  mind  of  the  guarantee,  that  the  instru* 
ment  was  intended  to  aid  Butler  in  the  prosecution  of  his  busi- 
ness. 

The  rule  is  that  whenever  by  the  terms  of.  the  undertaking, 
or  by  the  recital  in  the  instrument,  or  by  reference  to  the  cus- 
tom or  course  of  dealing  between  the  parties,  the  guaranty 
would  seem  to  look  to  a  future  course  of  dealing  for  an  indefi- 
nite time^  or  a  succession  of  credits,  it  is  to  be  deemed  a  con- 
tinuing guaranty  and  the  amount  expressed  is  to  limit  the 
amount  for  which  the  guarantor  is  to  be  responsible,  and  not 
the  amount  to  which  the  dealing  or  whole  credit  given  is  to 
extend.  Viewed  by  either  rule,  the  instrument  under  conside- 
ration would  seem  to  look  to  a  future  and  continual  course  (xf 
dealing  between  Boiler  and  Bindge ;  and  not  to  a  single  trans* 
aotion  or  to  dealings  between  them  to  a  particular  anount 
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If  such  was  not  the  intention  of  the  gnarantor  his  nndertaking 
was  susoeptible  of  that  interpretation,  and  the  plaintiff  haying 
given  it  that  oonstrnction  and  relied  upon  it,  it  should,  upon 
the  principles  of  construction  settled  by  the  cases  cited,  receive' 
such  interpretation  as  would  protect  him  from  loss. 

This  case  bears  so  strong  a  resemblance  in  its  facts  to  that  of 
QcUes  V.  M>K»  {^upra)^  that  they  cannot  well  be  distinguished, 
and  each  should  receive  the  same  construction.  In  the  one 
c^ae  the  order  was  addressed  to  Mr.  Qates,  in  the  other  to  Mr. 
Bindge ;  in  the  one  the  promise  was  to  be  responsible,  in  the 
other  to  be  accountable;  in  the  one  the  guaranty  was  "for 
what  stock  M<sKee  has  had  ot  may  want  hereafter  to  the 
amount  of  $600 ;"  in  the  other  it  was  "  for  a  credit  on  glass, 
painty  &C.,  which  Butler  may  require  in  his  business  to  the 
extent  of  $50."  Unless  this  court  is  prepared  to  overrule  the 
principle  upon  which  the  decision  of  Gates  v.  McKee  was  based, 
then  the  judgment  of  the  general  term  should  be  reversed, 
and  judgment  final  entered  for  the  plaintiff. 

CoKSTOCK,  Ch.  J.,  Sblden,  Denio,  Lott  and  Hott,  Js., 
concurred ;  Mason,  J.,  dissented ;  Daviss,  J.,  did  not  sit  in 
ihecasa 

Judgment  reversed,  and  judgment  final  for  plaintiff 


WATE3NS  V.  Abrahams  and  Elsie,  his  wife. 

A  oonfeesion  of  judgment,  withoat  action,  by  a  married  woman  is  roid, 
although  the  coosideration  be  money  borrowed  for  and  applied  to  the 
improvement  of  her  separate  estate. 

When  husband  and  wife  unite  in  confessing  a  judgment,  it  may  be  retained 
as  good  against  the  husband,  though  void  as  to  the  wife. 

Appeal  from  the  Supreme  Court  In  April,  1868,  the 
defendant^  Abraliams  and  his  wife  signed  a  statement  in  writ- 
ing, and  verified  it  by  the  oaths  of  both,  for  the  purpose  of 
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oonfeasing  judgment  thereon  without  action.  The  indebted- 
ness arose  upon  four  promissory  notes,  two  of  them  made  bj 
third  persons  and  indorsed  hj  both  the  defendants,  the  others 
made  bj  the  two  defendants.  All  of  the  notes  had  been  dis* 
counted  by  the  pkdntijS^  had  matured  and  were  dishonored* 
Upon  this* statement  a  general  judgment  was  entered  against 
the  defendants  for  $1,179.47.  Afterwards  upon  an  affidavit 
that  the  husband  had  no  property,  and  that  the  wife  was  the 
owner  of  real  estate — her  separate  property — a  receiver  was 
appointed  of  her  separate  estate.  The  wife  had  notice  of  the 
motion  for  that  purpose,  but  being  ignorant  of  her  rights,  suf* 
fered  it  to  go  by  default  Upon  being  instructed  of  her  rights, 
the  defendants  moved  to  vacate  the  order  and  for  general  relief. 
It  was  shown  in  opposition  to  the  motion,  that  the  money  for 
which  the  judgment  was  confessed  was  borrowed  for  the  put* 
pose  of  being  expended,  and  was  in  fact  expended,  in  building 
a  house  upon  one  of  the  lots  belonging  to  the  wife's  separate 
estate.  The  court,  at  special  term,  vacated  the  order  for  a 
receivership,  and  set  aside  the  judgment  as  to  both  defendants. 
Thitf  order  having  been  affirmed  at  general  term,  in  the  third 
district,  the  plaintiff  appealed  to  this  court 

John  21  Porter  J  for  the  appellant 

Martin  J.  Townaendy  for  the  respondents. 

Mason*,  J.  I  do  not  see  that  there  was  any  error  committed 
in  setting  aside  the  judgment  in  this  case,  which  this  court 
can  review.  I  do  not  understand  that  a  personal  judgment 
can  be  entered  against  a  fevne  covert  by  confession.  There  are 
good  reasons  why  this  cannot  be  done.  In  the  first  place  the 
common  law  courts  in  England  and  this  country  do  not  allow 
a  judgment  in  personam  to  be  given  against  a  feme  covert 
It  has  been  so  long  and  well  settled,  that  such  a  judgment 
could  not  be  rendered  against  her,  that  it  has  been  held  erro- 
neous, and  such  judgments  inviJtriably  have  been  set  aside  on 
motion.  (2  Grab.  Pr.,  772,  5d  ed. ;  Brittin  v.  J.  M.  Wilder 
und  Mary  Wilder,  6  Hill,  242 ;  8  Taunt  R,  261.)    There  is 
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nothing  in  the  present  Code  that  lemoyee  the  diaabilities  which 
the  common  law  has  thrown  aronnd  a  married  woman  in  this 
respect,  and  she  can  no  more  confess  a  valid  judgment  in  per' 
sanam  than  an  infwt.  She  was  always  placed  on  the  same 
footing  in  this  respect  as  an  in&nt  This  judgment  was  clearly 
erroneoos  against  the  wife,  and  was  properly  set  aside  as  to 
her ;  and  it  seems  to  me  it  was  entirely  discretionaxy  with 
the  court  below,  whether  they  would  amend  the  record  which 
had  already  been  filed|  and  allow  the  judgment  to  stand 
against  the  husband,  or  whether  they  would  set  it  aside  entirely. 
(6  Hill,  242.)  It  involved  a  mere  question  of  practice,  which 
this  court  cannot  review  (2  tk>mst.,  186),  but  as  my  brethren 
are  of  opinion  that  the  judgment  against  the  husband  was  rights 
and  that  the  court  should  not  have  set  it  aside  as  to  him^  the 
order  is  affirmed  as  to  the  wife,  and  reversed  as  to.  the  hus 
band. 


All  the  judges  concuning, 


Ordered  accordingly. 


Ths  People,  ex  reL  £tACKLET,  v.  Eellt,  &a, 
AND  Matter  of  Andrew  J.  Hackley. 

The  Constitution  (Art  1, 1 6,)  does  not  protect  a  witness  in  a  criminal  pro- 
secution against  another  firom  being  compelled  to  give  testimony  which 
implicates  him  in  a  crime  when  he  has  been  protected  by  statute  against 
the  use  of  such  testimony  on  his  own  trial. 

That  the  information  tlius  elicited  facilitates  the  discovery  of  other  evidence 
by  whidh  the  witness  may  be  subsequently  convicted,  is  an  incidental 
consequence  against  which  the  Constitution  does  not  guard  him.  Its 
prohibition  is  simply  against  his  being  required  to  give  evidence  where 
he  himself  is  upon  trial. 

The  refusal  of  a  witness  to  answer  a  proper  question  before  a  grand  jury 
is  punishable  as  a  contempt  under  the  statute  (2  R  8.,  p.  534, 1 1,  p.  785^ 
1 14),  as  committed  in  a  proceeding  upon  an  indictment 
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Whan  the  refiiMl  waft  reported  bj  the  grand  jurj  to  the  ooort  in  the  pre- 

aenoe  of  the  witaefls,  who  did  not  deny  but  justified  the  lame,  and  reite- 
rated the  refusal,  the  contempt  is  one  *'  in  the  immediate  view  and  pre- 
•enoe  of  the  ooort)"  and  no  affidavit  or  fitrther  erideooe  is  requisite  to  a 
oeiiHnitmenl 

The  appellate  oourt^  before  which  the  propriety  of  a  oommitment  for 
contempt  la  brought  by  cerUorariy  or  even  collaterally  on  hab&u  eorpua 
is  bound  to  discharge  the  prisoner  where  the  act  charged  aa  criminal 
2b  neoesaarily  innocent  or  justifiable,  or  where  it  is  the  mere  isawrion 
of  a  oonatitatioDal  right* 

The  abjudication  of  the  court  in  whioh  the  alleged  contempt  ooonmd, 
while  conclusive  that  the  party  committed  the  act  whereof  he  was  oon- 
Ticted,  and  of  its  character  when  that  mighty  according  to  the  circum- 
stances, be  meritorious  or  criminal,  cannot  establish  as  a  contempt  that 
which  the  kw  entitled  the  party  to  do. 

The  first  case  was  an  appeal  from  a  judgment  of  the 
Supreme  Court,  by  which  Hackleji  the  relator,  was  re- 
manded to  the  custody  of  the  sheriff^  after  a  hearing  of  his 
case  upon  a  return  to  a  writ  of  habeas  corpus^  issued  at  his 
instance  to  the  said  sheriff.  The  other  was  an  appeal  from  the 
judgment  of  the  same  court,  dismissing  a  certiorari  which 
Hackley  had  procured  to  be  issued  to  the  Court  of  General 
Sessions  of  the  city  and  county  of  New  York,  to  review  an 
order  of  that  court,  adjudging  him  guilty  of  a  criminal  con- 
tempt,  and  to  be  imprisoned  therefor  the  term  of  thirty  days ; 
from  which  imprisonment  it  was  also  the  purpose  of  the  habeas 
eorpufi  to  relieve  him.  The  object  of  the  proceeding  in  both 
cases  was  to  determine  the  legality  of  the  conviction  of  Hackly 
for  a  contempt 

The  record  of  the  Court  of  Sessions,  set  out  in  the  return 
to  the  habeas  corpus  and  in  the  return  to  the  certiorari^  was  as 
follows : 

At  a  Court  of  General  Sessions  of  the  Peace,  holden  in  and 
for  the  city  and  county  of  New  York,  &c.,  April  81,  1861. 

Present — Jobn  T.  Hoffman,  Recorder. 

In  the  matter  of  Andrew  J.  Hackley. 

The  grand  jury,  heretofore  in  due  form  selected,  drawn, 
summoned  and  sworn  to  serve  as  grand  jurors,  in  the  Court 
of  General  Sessions  of  the  Peace  in  and  for  the  city  and 
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countj  of  New  Ybik,  oome  into  ooart  and  make  complaint  by 
and  thpugh  their  foreman,  theretofore  duly  appointed  and 
sworn,  that  Andrew  J.  Hackley,  after  being  duly  summoned 
and  sworn,  as  prescribed  by  law,  as  a  witness  in  a  certain 
matter  and  complaint  pencKng  before  such  grand  Jury,  whereof 
they  had  cognizance,  against  certain  aldermen  and  members! 
of  the  common  council  of  the  city  of  New  York,  for  feloni/ 
ously  receiving  a  gift  of  money,  under  an  agreement  that  theit 
votes  should  be  influenced  thereby  in  a  matter  then  pendin* 
before  said  alctentien  and  members  of  the  common  council  in 
their  official  capacity,  did  then  and  there  refuse  to  answer  the 
following  legal  and  proper  interrogatory,  propounded  to  him, 
the  said  Andrew  J.  Hackley,  to  wit:  "What  did  you  do 
with  the  pile  of  bills  received  from  Thomas  Hope,  and  which 
he  told  you  amounted  to  fifty  thousand  dollars  ?  "  And  the 
said  Andrew  J.  Hackley  then  and  there,  instead  of  answering 
the  said  interrogatory,  stated  as  follows,  to  wit:  "Any 
answer  which  I  could  give  to  that  question  would  disgrace 
me,  and  would  have  a  tendency  to  accuse  me  of  a  crime.  I 
therefore  demur  to  the  question,  referring  to  the  ancient  com- 
mon law  rule,  that  no  than  is  held  to  accuse  himseli^  and  to 
the  sixth  section  of  the  first  article  of  the  Constitution  of  this 
State."  And  the  court  having  then  and  there  decided  that 
the  said  interrogatory  is  a  legal  and  proper  one,  and  that  the 
reasons  given  by  the  said  Andrew  J.  piackley  for  not  answering 
the  same  are  invalid  and  insufficient;  and  now  ordering  the 
said  Andrew  J.  ^Hackley  to  answer  the  said  interrogatory,  and 
he,  the  said  Andrew  J.  Hackley,  still  contumaciously  and 
unlawfully  refusing  to  answer  the  said  interrogatory,  the  court 
doth  hereby  adjudge  the  said  Andrew  J.  Hackley,  by  reason 
of  the  premises  aforesaid,  guilty  of  a  criminal  contempt  of 
court;  and  doth  further  order  and  adjudge  that  the  said  An- 
drew J.  Hackley,  for  the  criminal  contempt  aforesaid,  whereof 
he  is  convicted,  be  imprisoned  in  the  jail  of  the  county  for  the 
term  of  thirty  days. 

Hackley  appealed  from  the  judgment  of  the  Supreme  Court 
in  both  casea 
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Jixmea  T.  Brady  and  Amaaa  J.  JPntrher,  for  the  appellanti 
maintained  that  the  provision  in  the  Constitution,  whioh 
declaies  that  no  person  ''  shall  be  compelled  in  a  criminal  case 
to  be  a  witness  against  himseU)"  should  not  be  limited  to 
testiihon J  in  criminal  prosecations  against  the  party,  bat  that 
bj  a  proper  and  necessary  construction,  it  should  be  held  to 
protect  every  person  from  being  required  in  any  case,  to 
give  testimony,  the  tenden<7'  of  which  would  be  to  accuse  him 
of  a  crime.  If  the  rule  could  be  affected  by  l^islataon,  then 
it  was  not  enough  that  he  should  be  guarded  agttinst  hav- 
ing his  testimony  given  in  evidence,  as  his  admission,  in  a 
prosecution  which  might  be  afterwards  to>ught  against  him, 
as  was  done  by  the  statute  relied  on,  but  that  he  should  be 
wholly  protected  against  any  prosecution  for  the  offence ;  inas* 
much  as  his  testimony  might  disclose  fiicts  and  circumstancos 
which,  being  thus  ascertaihed,  might  be  proved  against  him 
by  testimony  other  than  his  sworn  admission.  They  also 
insisted  that  the  commitment  was  void  on  its  lace,  because  the 
Bevised  Statutes  did  not  make  a  refusal  to  testify  before  a 
grand  jury  a  contempt ;  and,  also,  that  the  commitment  did 
not  show  that  his  misconduct  was  committed  in  the  immediate 
view  and  presence  of  the  court,  or  that  the  &cts  were  proved 
by  affidavit  served  on  the  accused,  with  a  reasonable  time 
given  him  to  make  his  defence. 

John  H.  AnAon^  for  the  respondent,  besides  controverting 
those  positions,  argued  that  the  propriety  of  the  commitment 
could  not  be  examined  upon  the  return  to  a  writ  of  haheas 
corpus.  • 

Denio,  J.  As  a  general  rule,  the  propriety  of  a  commit- 
ment for  contempt  is  not  examinable  in  any  other  court  than 
the  one  by  which  it  was  awarded.  This  is  especially  true 
where  the  proceeding  by  which  it  is  sought  to  be  questioned 
IS  a  writ  of  habeas  corpus;  as  the  question  on  the  validity  of 
the  judgment  then  arises  collaterally,  and  not  by  the  way 
of  review.  The  habeas  corpus  act,  moreover,  declares  that 
where  the  detention  of  the  party  seeking  to  be  disch)irged  by 
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habeoB  oorpu  appean  to  be  for  any  contempt^  plainly  and  .ape* 
oially  charged  in  the  commitment^  ordered  by  a  court  of 
competent  joriBdiction,  he  shall  be  remanded  to  the  custody 
in  whidi  he  was  found.  But  this  rule  is  of  coarse  subject  to 
the  qualification,  that  the  conduct  charged  as  constituting  the 
contempt  most  be  sudi  that  some  degree  of  delinquency  or 
misbehavior  can  be  predicated  of  it;  for  if  the  act  be  plainly 
indifferent  or  meritorious,  or  if  it  be  only  the  assertion  of  the 
undoubted  right  of  the  party,  it  will  not  beoome  a  criminal 
contempt  by  being  adjudged  to  be  so.  The  question  whether 
the  alleged  offender  really  committed  the  act  charged,  will  be 
oonclusively  determined  by  the  order  or  judgment  of  the 
court;  and  so  with  equivocal  acts,  which  may  be  culpable  or 
innocent  according  to  the  droumstanoes ;  but  where  the  act  is 
necessarily  innocent  or  justifiable,  it  would  be  preposterous  to 
hold  it  a  cause  of  imprisonment  Hence,  if  the  refusal  of  Mr. 
Hackley,  the  relator,  to  answer  the  question  propounded  to 
him,  was  only  an  aasertionTof  a  right  secured  to  every  person 
by  the  Constitution,  it  was  illegal  to  commit  him  for  a  con- 
tempt;  and  this  error  was  certainly  reached  by  the  certxtyrtxri^ 
if  not  examinable  on  the  retiim  to  the  haheoM  corpus. 

On  the  other  hand,  if  the  case  was  such  that  he  was  obliged 
by  law  to  answer  the  inquiry,  the  power  of  the  court  to 
punish  him  for  his  refusal  was  undoubted.  If  the  case  is  not 
reached  by  the  statute,  the  power  would  be  ample  at  the  com- 
mon law.  But  I  am  of  the  opinion  that  the  statute  applies  to 
the  reftisal  of  a  witness  to  answer  a  legal  question  put  to  him 
by  the  grand  jury,  to  the  same  extent  as  though  he  were  called 
to  give  testimony  on  the  trial  of  an  issue  before  the  court  or 
It  petit  jury.  The  act  declares  that  courts  of  record  have 
power  to  punish  by  fine  and  imprisonment  any  misconduct  by 
persons  summoned  as  witnesses,  for  refusing  to  be  sworn  or 
to  answer  as  such  witnesses.  (2  B.  S.,  p.  684,  §  1,  subd.  &) 
The  title  of  the  Bevised  Statutes  in  which  this  is  found  relates 
primarily  to  proceedings  in  civil  cases.  By  another  provision, 
however,  the  enactment  just  mentioned,  together  with  several 
other  directions  relating  to  trials  in  civil  cases,  are  declared  to 
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extend  to  txkla  and  otiier  pioaeediags  on  indictaMnli,  bo  &r 
as  tbey  may  be  in  ikyeir  natoie  appUoaUe  thereta  (2  &  S.,  p. 
7S5i  §  14)  The  oritioiam  of  the  appellantfa  oounael  ia^  ibat 
the  examinatioii  of  a  witnen  before  a  gmnd  jury  ia  not  a  pzo- 
oeeding  upon  an  indietmenti  and  so  not  wUhin  the  atatnte. 
In  one  aoue  it  ia  not  Bat  by  the  iiheory  of  pioceedingB  in 
criminal  cases,  the  indictment  is  supposed  to  be  piepaxed  and 
taken  before  the  grand  jory  by  the  connael  piosecatixlg  for  the 
State;  and  the  evidence  ia  then  given  in  reapect  to  the  offence 
charged  in  it  If  the  party  accused  appears  to  be  guilty,  the 
indictment  is  certi4^  ^  ^  a  true  bill :  otherwise,  it  is  thrown 
out  In  that  riew  of  the  praotioe,  all  which  takes  place  before 
the  grand  jury  as  well  as  the  subsequent  steps  may  be  said 
to  be  proceedings  upon  the  indictment 

It  ia  further  urged  on  the  part  of  the  relator  that  the  con- 
yiction  is  erroneous  because  it  does  not  appear  that  the 
contempt  was  committed  in  the  presence  of  the  court,  and  that 
there  was  no  proof  by  affidavit,  aa  required  by  the  statute. 
(2  R  S.,  p.  586,  §§  2,  8.)  It  appears  by  the  record  returned, 
that,  the  relator  and  the  grand  jury  being  present  in  opeS 
court,  it  was  stated  on  the  part  of  the  jury  that  the  relator 
had  dedined  to  answer  the  inquiry  touching  the  disposition 
of  certain  moneys  which  had  come  to  his  hands — ^basing  his 
refusal  upon  the  constitutional  provision.  The  question  being 
thus  presented  for  the  determination  of  the  Court  of  Sessions, 
it  held  that  the  constitutional  provision  did  not  apply,  and 
the  relator  was  thereupon  directed  to  answer  the  interrogatory 
as  required  by  the  grand  jury.  It  is  not  to  be  understood 
that  the  order  was  to  proceed  with  the  examination  on  the 
spot  What  was  said  was  for  the  purpose  of  settling  the 
rights  and  duties  of  the  witness  and  of  the  jury,  when  they 
should  be  again  convened  in  the  grand  jury  room.  The  wit- 
ness might  have  postponed  bis  election  whether  he  would 
obey  or  not,  until  the  examination  before  the  jury  was 
resumed ;  but  he  chose,  as  was  doubtless  the  most  convenient 
course,  to  declare  his  determination  at  once.  He  thereby 
waived  the  formality  of  having  the  question  repeated  in  the 
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jury  room,  loid  the  ooart  waa  at  liberty  to  act,  .i»  it  did,  npoa 
that  waiter.  The  refusal  of  the  prisoner  tb  give  tesdxnony  in 
answer  to  the  contested  question  was  made  in  the  &ce  of  the 
court  If  such  refusal  was  a  contempt,  such  contempt  was 
committed  '^  in  the  immediate  view  and  presence  of  the 
court;''  and  it  was  authoijjEed  by  the  statute  to  act  wkhout 
further  evidence. 

But  if  it  were  necessary  to  proceed  under  the  other  brandi 
of  the  statute,  and  to  prove  to  the  court  the.  transaction  before 
the  grand  jury,  the  conviction  would  not  be  even  erroneous. 
The  relator  and  the  jury  being  present,  the  latter  Sported 
the  particulars  of  the  contumacy  with  the  relator,  including  his 
reasons  for  refusing  to  answer.  It  does  not  appear  that  it  was 
denied  by  him,  or  that  he  asked  for  time  to  refute  what  was 
alleged  against  him.  On  the  contrary,  When  informed  that  it 
was  his  duty  to  answer,  he,  as  the  record  states,  still  refused 
to  answer.  The  whole  of  these  proceedings  assume  that  ibe 
statement  of  the  jury  was  conceded  by  the  witness  to  be 
a  correct  account  of  what  had  transpired  up  to  that  time. 
The  appearance  of  the  relator  before  the  court  must  have  been 
gratuitous;  for  there  is  no  statement  that  any  notice  had  been 
given  or  any  process  issued.  His  voluntary  appearance  and 
his  persistence  in  the  course  which  it  was  alleged  he  had  taken 
before  the  grand  jury  was  an  implied  admission  of  the  facts, 
and  a  waiver  of  further  time  to  defend  himself.  It  is  apparent 
that  the  question  was  presented  in  a  manner  somewhat  infor- 
mal ;  but  it  was   assented  to  by  the  parties,  in  order  to  have 

•     a  prompt  determination  of  the  constitutional  question  involved 

There  seems^  therefore,  to  be  nothing  to  preclude  us  from 

^1^  examining  the  main  question,  whether  the  relator  could  law* 

\  fully  refuse  to  answer  the  interrogatory  put  to  him. 
^  The  bribery  act  of  1858,  declares  the  giving  to  or  receiving 
-  money,  Jcc.,  by  any  of  divers  public  officers  named,  including 
any  member  of  the  common  council  of  a  city,  with  a  view  to 
influence  their  action^  upon  any  matter  which  may  come 
officially  before  them,  an  offence  punishable  by  fine  and 
imprisonment  in  a  state  prisoiL    For  the  purpose  of  enabling 
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the  publio  to  avail  itself  of  th^  testimony  of  a  participator  in 
tbe  offence,  the  fourteenth  aection  proyides  as  follows ;  ''  Eyerj  ' 
person  offending  against  either  of  the  preceding  sections  of 
this  article  shall  be  a  competent  witness  against  any  other 
person  so  offending,  and  may  be  compelled  to  appear  and  give 
eyidence  before  any  magistrate  or  grand  jory^  or  in  any  coort 
in  the  same  manner  as  other  persons;  but  the  testimony  so  , 
Cnven  shall  not  be  used  in  any  prosecution  or  proceeding,  civil 
or  criminal,  ^ynst  the  :p^rfPA  W  twtifrJng/'  (Ch.  589.)  A 
similar  provision  is  found  in  an  act  to  amend  the  charter  of 
the  city  of  New  York,  passed  in  1867.  The  fifty-second 
section  relates  to  bribes  of  the  members  of  the  common 
iH>uncil  and  the  officers  of  the  corporation,  making  the  giving 
and  the  receiving  of  bribes  highly  criminal,  and  concluding 
with  an  enactment  substantially  similar  to  the  fourteenih 
section  of  the  act  of- 1853,  The  design  waa  to  enable  either 
party  concerned  in  the  commission  of  an  offence  against  the 
iet,  to  be  examined  as  a  witness  by  the  grand  jury  or  publio 
officer  entrusted  with  the  prosecution.  The  question  to  be  ] 
determined  is  whether  these  provisions  are  consistent  with  the  ^, 
true  sense  of  the  constitutional  declaration,  that  no  person 
shall  be  compelled  in  any  criminal  case  to  be  a  witness  against 
himself  (Art  1,  §  6.) 

The  primary  and  most  obvious  sense  of  the  mandate  is  that 
a  person  prosecuted  for  a  crime  shall  not  be  compelled  to  give 
evidence  on  behalf  of  the  prosecution  against  himself  in  that 
case.  It  is  argued  that  no  such  narrow  and  verbal  construc- 
tion could  have  been  in  the  view  of  the  authors  of  the  article, 
for  the  reason  that  no  such  atrocious  procedure  as  that  sup- 
posed has  been  tolerated  in  civilized  countries  in  modem 
times.  But  constitutional  provisions  are  not  leveled  solely  at 
the  evils  most  current  at  the  times  in  which  they  are  adopted, 
but,  while  embracing  these,  they  look  to  the  history  of  the  abuses 
of  political  society  in  times  past,  and  in  other  countries,  and 
endeavor  to  form  a  system  Which  shall  protect  the  members  of 
the  State  against  those  acts  of  oppression  and  misgovemment 
which  unrestrained  political  or  judicial  power  are  always  and 
Smjtbs — ^Vou  X  II 
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eyerywbere  moet  apt  to  &11  into.  (See  the  obBervations  of  Chief 
Justice  Spenoeb  on  this  subject,  reported  in  18  John.,  202.) 
The  history  of  England  in  early  periods^  famishes  abundant 
instanoes  of  unj  ustifiable  and  cruel  methods  of  extorting  confes- 
sions; and  the  practice  at  this  day  in  the  criminal  tribunals  of 
the  most  polished  countries  in  continental  Europe  is  to  subject 
an  accused  person  to  a  course  of  interrogatories  which  would  be 
quite  revolting  to  a  mind  accustomed  only  to  the  more  humane 
system  of  English  and  American  criminal  law.  It  was  not^ 
therefore,  unreasonable  to  guard  by  constitutional  sanctions 
against  a  repetition  of  such  practices  in  this  State ;  and  it  is 
not  at  all  improbable  that  the  true  intention  of  the*  provision  in 
question  corresponds  with  the  natural  construction  of  the  Ian* 
guaga  But  there  is  great  force  in  the  argument  that  constitu- 
tional  provisions,  devised  against  governmental  oppressionSi 
and.especially  against  such  as  may  be  exercised  under  pretence 
of  judicial  power,  ought  to  be  construed  with  the  utmost  libe< 
rality,  and  to  be  extended  so  as  to  accomplish  the  fiiU  object 
which  the  author  apparently  had  in  view,  so  far  as  it  can  be 
done  consistently  with  any  fair  interpretation  of  the  language 
employed.  The  mandate  that  an  accused  person  should  not 
be  compelled  to  give  evidence  against  himself,  would  fail  to 
secure  the  whole  object  intended,  if  a  prosecutor  might  call  an 
accomplice  or  confederate  in  a  criminal  offence  and  afterwards 
use  the  evidence  he  might  give  to  procure  a  conviction  on  the 
trial  of  an  indictment  against  him.  If  obliged  to  testify  on 
the  trial  of  the  co-offender  to  matters  which  would  show  his  own 
complicity,  it  might  be  said  upon  a  very  liberal  construction 
of  the  language  that  he  was  compelled  to  give  evidence  against 
himself,  that  is,  to  give  evidence  which  might  be  used  in  a 
I  criminal  case  against  himselC  It  is  perfectly  well  settled  that 
f  where  there  is  no  legal  provision  to  protect  the  witness  against 
the  reading  of  the  testimony  on  his  own  trial,  he  cannot  be 
(  compelled  to  answer.  {The  People  v.  Jiai/^er,  4  Wend.,  229, 
and  cases  there  referred  to.)  This  course  of  adjudication  does 
not  result  from  any  judicial  construction  of  the  Constitution, 
but  is  a  branch  of  the  common  law  doctrine  which  excuses 
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a  penoa  from  giving  testimoiiy  wliich  will  tend  to  di^graoe  / 1 
Idm,  to  oharge  him  with  a  penalty  or  forfeiture,  or  to  convicti/ 
him  of  a  orime.  It  is  of  coarse  competent  for  the  l^alatore  to 
change  any  doctrine  of  the  common  law,  bat  I  think  they 
could  not  compel  a  witness  to  testify  on  the  trial  of  anothej 
person  to  &ctB  which  would  prove  himself  guilty  of  a  crime 
without  indemnifying  him  against  the  consequences,  because 
I  think,  as  has  been  mentioned,  that  by  a  legal  construction^ 
the  Constitution  would  be  found  to  forbid  it 

But  it  is  proposed  by  the  appellant's  counsel  to  push  the 
construction  of  the  Constitution  a  step  further.  A  person  is 
not  only  not  compellable  to  be  a  witness  against  himself  in  his 
own  cause,  or  to  testify  to  the  truth  in  a  prosecution  against 
another  person  where  die  evidence  given,  if  used  as  his  admis- 
sion, might  tend  to  convict  himself  if  he  should  be  afterwards 
prosecuted,  but  he  is  still  privilege  from  answering,  thougH 
he  is  secured  against  his  answers  being  repeated  to  his  prej» 
dice  on  another  trial  against  himself  It  is  no  doubt  true  that 
a  precise  account  of  the  circumstances  of  a  given  crime  would 
afford  a  prosecutor  some  fiicilities  for  fiistening  the  guilt  upon 
the  actual  offender,  though  he  were  not  permitted  to  prove  such 
account  upon  the  trial.  The  possession  of  the  circumstanoes 
might  point  out  to  him  sources  of  evidence  which  he  would 
otherwise  be  ignorant  o^  and  in  this  way  the  witness  might 
be  prejudiced.  But  neither  the  law  nor  the  Constitution  is  so 
sedulous  to  screen  the  guilty  as  the  aif^ment  supposesi  If  a 
man  cannot  give  evidence  upon  the  trial  of  another  person 
without  disclosing  circumstances  which  will  make  his  own 
guilt  apparent  or  at  least  capable  of  proof,  though  his  account 
of  the  transactions  should  never  be  used  as  evidence,  it  is 
the  misfortune  pf  his  condition  and  not  any  want  of  humanity 
in-  the  law.  If  a  witness  objects  to  a  question  on  the  ground  i 
that  an  answer  would  criminate  himself^  he  must  allege,  in  / 
substance,  that  his  answer,  if  repeated  as  his  admission  oiy  4-^ 
his  own  trial,  would  tend  to  prove  him  guilty  of  a  criminal 
offence.  If  the  case  is  so  situated  that  a  repetition  of  it 
on  a  prosecution  against  btm  is  impossible,  as  where  it  is 
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forbidden  by  a  positdve  statute,  I  have  seen  no  authority 
'which  holds  or  intimates  that  the  witness  is  privileged.  It  u 
not  within  any  reasonable  construction  of  the  language  of  the 
•constitutional  provision.  The  term  'criminal  case,'  u^ed  in  the 
clause,  must  be  allowed  some  meaning,  and  none  can  be  con> 
ceived  other  than  a  prosecution  for  a  criminal  offence.  But  it 
must  be  a  prosecution  against  him;  for  what  is  forbidden  is 
that  he  should  be  compelled  to  be  a  witness  against  himself, 
]^ow  if  !he  be  prosecuted  criminally  touching  tlhe  matter  about 
which  he  has  testified  upon  the  trial  of  another  person,  the 
statute  makes  it  impossible  that  his  testimony  given  on  that 
occasion  should  be  used  by  the  prosecution  on  the  trial.  It 
.cannot,  therefore,  be  said  that  in  such  criminal  case  he  has 
been  made  a  witness  against  himself,  by  force  of  any  compul- 
sion used  towards  him  to  procure,  in  the  other  case,  testimony 
which  cannot  possibly  be  used  in  the  criminal  case  against 
himself. 

I  conclude,  therefore,  that  the  relator  was  not  protected  by 
the  Constitution  from  answering  before  the  grand  jury. 

A  similar  question  has  been  before  the  former  Court  of 
Chancery  and  the  late  Court  of  Errors.  By  the  usury  act 
of  1887,  it  was  made  a  criminal  offence  to  take  usurious 
interest,  and,  by  a  provision  of  the  same  act,  a  plaintiff^  in  an 
action  at  law,  brought  on  a  contract  alleged  to  be  usurious^ 
might  be  examined  by  the  defendant  as  a  witness  to  prove  the 
usury,  and  the  alleged  usurer  was  likewise  obliged  to  answer 
a  bill  of  discovery  on  oath;  but  it  was  provided  that  neither 
ihe  1x»timony  so  given,  nor  the  sworn  answer  of  the  defendant 
in  Chancery,  should  he  used  against  the  party  who  had  so 
testified  or  answered,  either  before  the  grand  jury,  or  on  the 
trial  of  an  indictment  (Ch.  480.)  In  Perins  v.  Pixley  (7  Paige, 
698),  the  defendant  had  demurred  to  the  plaintiff's  bill  whidi 
was  filed  to  enjoin  proceedings  at  law  on  a  note  alleged  to  be 
usurious,  and  which  required  a  discovery  of  the  usury  by  ihe 
defendants  oath.  The  Chancellor  considered  the  statutory 
provision,  that  the  answer  should  not  be  Used  against  the 
party,  before  ihe  grand  jury  or  oh  the  trial  of  an  indictment 
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against  him,  as  an  answer  to  the  objection  taken  on  the 
groand  now  under  consideration ;  but  the  case  was  decided 
against  the  plaintiff  on  another  ground.  The  case  of  ffenrjf 
Jr.  The  Bank  of  Salma  (6  Hill,  62f ;  &  C,  in  the  Supit&me 
Court,  1  id.,  666),  approaches  very  near  to  a  judgment  of 
the  Court  of  Errors  upon  the  precise  point  On  the  trial| 
the  defendant  had  offered  to  call  the  real  plaintiff  to  prove 
the  usury,  in  an  action  at  law,  pursuant  to  the  acJt  of  1887 ; 
though  the  plaintiff  on  the  record  was  another  person  who 
had  no  interest  in  the  demand.  The  main  question  was  whe- 
ther one  for  whose  benefit  the  action  was  broogfat^  bat  who 
was  not  the  plaintiff  on  the  record,  was  within  the  scope  of 
the  statute.  The  Supreme  Court  held  he  was  not;  and  hence, 
that  not  having  the  protection  of  the  statute,  he  could  not  be 
compelled  to  prove  himself  guilty  of  a  misdemeanor.  The 
judgment,  which  was  for  the  plaintiff^  was  reversed  in  the 
Court  of  Errors;  where  it  was  held  that  a  plaintiff  in  interest 
was  within  the  statute,  and  that  the  Supreme  Court  had  eom- 
mitted  an  error  in  not  compelling  the  plaintiff  to  be  sworn. 
Soch  a  decision,  of  course,  assumed  that  the  statute  requiring 
the  plaintiff  to  be  sworn,  was  constitutional  on  the  ground 
that  it  afforded  a  sufficient  protection  to  the  plaintiff,  who  was 
thus  compelled  to  be  a  witness.  This  would  be  entirely  con- 
clusive upon  the  point  now  under  discussion,  but  for  the  fact 
first  mentioned  by  the  Chancellor,  that  the  case  did  not  disclose 
whether  the  usury,  on  account  of  which  the  defendant  sought 
to  avoid  the  note,  had  been  actually  taken,  or  only  secured  to 
be  taken.  If  the  latter  was  the  case,  he  held  that  the  usurer 
would  not  be  indictable,  as  the  section,  of  the  statute  creating 
ibe  criminal  offence,  applied  only  to  those  who  actually 
received  the  usurious  premium.  No  protection  would  be 
required  in  such  a  case ;  at  all  events,  the  Constitution  would 
not  stand  in  the  way.  But  the  learned  Chancellor  added :  '^  In 
the  case  now  under  consideration,  I  think  the  witness  was 
compelled  to  testify,  he  being  the  real  plaintiff,  even  if  he  had 
received  a  portion  of  the  usurious  premium  so  as  to  subject 
him  to  indictment  under  the  act  of  1887.    And  provided  he 
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was  not  the  real  plaintiff^  but  a  mere  witness,'  he  was  bound 
to  testify  if  he  had  made  a  nsurioos  contract  merely,  without 
having  actually  received  the  usurious  premium."  None  of 
the  other  members  of  the  court  spoke  particularly  of  the  point 
now  in  question;  but  the  case,  if  not  a  precise  authority, 
shows  at  least  considerable  weight  of  judicial  opinion  in  fitvor 
of  the  judgment  of  the  Supreme  Court  in  the  present  case. 

My  conclusion  is,  that  both  the  judgments  appealed  from 
ought  to  be  affirmed. 


All  the  judges  concurring, 


Judgment  affirmed. 


24      86 
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The  People  v.  Carpenter. 

The  question  whether  a  town  has  heen  legaUy  erected  may  be  tested  in  an 
action  In  the  nature  of  quo  warranto  against  one  claiming  to  exercise 
the  offloe  of  saperyisor  of  such  town. 

The  act  of  a  board  of  saperrisors  dividing  a  town  and  forming  a  new  one 
from  a  portion  thereof  only  described  the  dividing  line,  JuM  that  the 
uncertainty  was  cured  by  the  reference  in  such  act  to  the  petition,  &a, 
upon  which  it  was  founded,  and  from  which  it  speared  that  the  new 
town  was  to  lie  south  of  the  line  of  division,  and  by  proof  aX/kmde  that 
the  place  named  in  the  act  for  holding  the  first  town  meeting  was  sonth 

.   of  such  line. 

The  statute  (oh.  194  of  184s9),  does  not,  it  seemSf  require  that  the  published 
copy  of  notice  of  the  application  of  twelve  freeholders  for  the  erection 
of  a  new  town  shall  contain  the  names  of  such  applicants.  It  is  suffi- 
cient that  the  notice  posted  shoukl  be  thus  subscribed. 

An  affidavit  stating  that  a  notice  was  left  with  another  person  to  be  posted 
up,  "  which  was  done,"  construed  as  a  positive  averment  of  the  posting. 

The  act  of  the  supervisors,  is,  it  seems,  one  of  a  legislative  character  in  favor 
of  the  regularity  of  which  all  presumptions  are  to  be  indulged.  Those 
who  would  impeach  it,  have  the  burden  of  disproving  a  comfdiance 
with  the  conditions  imposed  by  law  as  requisite  to  the  exercise  of  the 
power. 

Appeal  from  the  Supreme  Court    Action  in  the  nature 
of  quo  warranto^  brought  by  the  attomej-geueral  in  the  name 
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of  the  People  to  test  the  ri^t  of  the  defendant  to  exercise  the 
daties  and  powers  of  the  office  of  supervisor  of  the  town  of 
Afton,  in  Uie  coontj  of  Ohenanga  The  com|daint  alleged 
that  he  had  nnlawfiillj  usurped  the  duties  of  the  office  of 
supervisor  of  that  town,  and  prayed  judgment  that  he  might 
be  ousted  and  excluded  therefrom  It  further  alleged  that  no 
such  town  l^^y  exists,  and  that  such  acts  of  the  defendant 
are  without  authority  of  law.  In  answer,  it  was  set  up  that 
the  town  of  Bainbridge,  in  said  county,  was  I^g^y  divided 
by  the  board  of  supervisors  thereof  at  their  annual  meeting 
in  November,  1857,  and  a  new  town  created  therefiom  by  the 
name  of  Afton ;  that  the  defendant,  at  the  first  town  meeting 
held  in  said  new  town,  was  duly  elected  the  supennsor 
thereof  and  exercises  the  duties  and  powers  of  said  office  as 
he  lawfully  may  do.  The  trial  was  before  Mr.  Justice  Camp- 
bell (without  jury)  who  found  the  &cts,  which  are  sufficiently 
stated  in  the  following  opinion.  The  judge  held,  that  the 
formation  of  the  town  of  Afton  was  in  all  respects  valid,  and 
that  the  defendant  was  duly  elected  supervisor  thereof  The 
judgment  entered  by  his  direction,  dismissing  the  complaint, 
was  iiffirmed  at  general  term  in  the  sixth  district^  and  the 
plaintiff  appealed  to  this  court 

Siovrjf  B.  MygaU  for  the  appellant 

Qika  F.  Sokkkisaj  for  the  respondent 

Daviss,  J.  No  question  is  made  upon  the  legality  of 
the  defendant's  election ;  and  the  decision  of  the  case  turns 
upon  the  sole  pointy  whether  the  town  of  Afion  has  been 
legally  created.  If  such  an  office  exists  as  that  of  supervisor 
of  the  town  of  Afton,  it  is  not  denied  that  the  defendant  is 
entitled  to  discharge  its  duties.  And  it  is  oonceded  that  the 
solution  of  that  question  depends  on  the  feet  whether  or  not 
the  town  of  Afton  has  a  legal  existence 

It  was  made  a  question  on  the  argument^  whether  this 
action  was  the  appropriate  remedy,  to  bring  up  for  decision 
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that  point.  It  was  naid,  that  if  there  was  no  Aieh  town  aft 
the  plaintifEs  allege,  then  there  could  be  no  o£Soe  of  aupeiv 
Tiaor  of  the  town,  which  did  not  exist ;  and,  consequently, 
the  defendant  did  not  in  fact  usurp  the  duties  of  an j  office. 
But  we  think  this  objection  too  technical.  The  object  of 
ibe  fiameis  of  the  Code,  ih  the  provisions  in  reference  to 
these  actions,  manifestlj  was  to  provide  a  speedy  and  effectiTC 
mode  of  determining  the  claims  of  persons  to  exerciae  the 
duties  of  any  office  within  this  State;  and  the  determination 
<yf  tiie  claims  of  individuals  to  discharge  the  duties  of  any 
office,  would  necessarily  involve  the  determination  of  the 
existence  of  the  particular  office.  If  the  office,  the  duties  of 
which  were  usurped  and  unlawfully  exercised,  had  no  legal 
existence,  it  would  follow  that  no  usurpation  was  established ; 
and  the  same  result  would  obtain,  if  it  should  be  ascertained 
that  the  office  legally  existed,  and  the  party  claiming  to 
exercise  its  duties  was  lawfully  entitled  so  to  do.  In  either 
aspect,  the  determination  of  the  legal  existence  of  the  office 
was  involved,  and  must  necessarily  be  decided.  These  views 
received  Ihe  sanction  of  this  court  in  the  case  of  The  I^eople  v. 
Draper  (16  N.  Y.,  682).  That  was  an  action  under  the  Code 
to  test  the  right  of  the  defendants  to  the  office  of  police  com* 
Qiissioners,  under  an  act  of  the  legislature  to  establish  a 
metropolitan  police  district  Their  right  to  discharge  the  duties 
of  the  office,  and  their  titie  to  the  office,  depended  on  the 
question,  whether  or  not  such  an  office  had  a  legal  existence ; 
and  that  question  was  resolved  by  the  determination  of  the 
eonstitutionalily  of  the  act  of  the  legislature  creating  such  an 
office.  This  court  proceeded  to  the  examination  and  decision 
of  that  question ;  and  holding  the  law  creating  the  office  to 
have  been  constitutionally  passed,  declared  that  the  defendants 
did  not  usurp  and  unlawfully  intrude  into  the  particular 
office,  and  gave  judgment  in  their  &vor«  It  might  have  been 
said  with  equal  force  in  that  case,  as  in  this,  that  the  office 
firom  which  it  was  sought  by  that  action  to  oust  the  defend- 
ants, was,  upon  the  plaintiff'  own  showing,  no  office  at  all, 
Imt  an  assumption  on  the  part  of  the  defendants  to  exercise 
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the  dntiea  of  a  mere  pretended  office;  that,  therefore^  the 
duties  of  no  actoai  office  were  nsurped,  and  consequently 
the  action  could  not  be  maintained*  We  do  not  yield  our 
assent  to  this  course  of  argument,  but  think  this  the  proper 
action  to  determine  the  question  as  to  the  rigbt  of  the 
defendant  to  disohaige  the  duties  of  the  office  of  supervisofT 
of  the  town  of  ^Afton. 

This  legitimately  brings  before  us  for  decision,  the  question 
whether  that  town  has  been  legally  created  and  such  an  office 
has  a  legal  existencei  Previous  to  the  Constitution  of  1840| 
the  erection  and  division  of  the  towns  in  this  State,  and  the 
alteration  of  the  boundaries  thereof  rested  solely  with  the 
legislature,  and  was  governed  only  by  its  discretion.  To 
relieve  the  legislature  of  this  branch  of  administration,  purely 
local  in  its  character,  the  clause  in  the  Constitution  of  1846 
was  inserted  which  provides  that  '*  the  legislature  may  confer 
upon  the  boards  of  supervisors  of  the  several  counties  of  the 
State  such  further  powers  of  local  l^islation  and  administra- 
tion as  they  shall  from  time  to  time  prescribe.'^  (Art  8,  §  17<) 
In  pursuance  of  the  authority  thus  conferred,  the  act  of  April 
8, 1849  (ch.  194),  "was  passed  entitled  **  An  Act  to  vest  in  tiie 
board  of  supervisdhi  certain  legislative  powers,''  kc  By  the 
ffirst  section  of  this  act,  the  boards  of  supervison  of  the  seve- 
ral counties  in  this  State,  at  their  annual  town  meeting  have 
power  witiiin  their  respective  counties,  by  a  vote  of  two- 
thirds  of  all  tiie  members  elected,  to  divide  or  alter  in  its  bounds 
any  town,  or  erect  a  new  town  upon  the  application  of  twelve 
freeholders  of  each  of  tiie  towns  to  be  affected  by  tiie  divisioiii 
and  on  beii^  furnished  with  a  map  and  survey  of  all  the 
towns  to  be  affected,  showing  the  proposed  alterations ;  and  if 
the  application  be  granted,  the  board  is  to  cause  a  copy  of  the 
map  and  a  certified  copy  of  the  action  of  the  board  to  be  filed 
wiUi  the  Secretary  of  State.  It  is  undeniable  that  all  tiie  pro> 
visions  of  this  section  have  been  strictly  complied  with  in  the 
present  proceedings.  The  town  of  Bainbridge  was  the  only 
one  to  be  affected  by  the  division,  and  twelve  freeholders  of 
that  town  made  the  application  "to  divide  the  town  of  Bain* 
SMrra.— Vol.  X.  12 
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bridge  (nearly  as  the  same  is  now  divided  into  election  dis- 
tricts), and  to  make  a  new  town  of  the  southern  portion  thereol'* 
It  described  the  portion  of  the  then  present  town,  which  thej 
desired  to  be  erected  into  a  new  town.  It  was  the  southern 
portion  thereof  The  board  was  famished  with  a  map  and 
suryej  of  the  town  to  be  affected,  and  the  appUcatioQ  having 
been  granted,  the  board  caused  to  be  filed  with  the  Secretary 
of  State  a  certified  copy  of  their  action,  and  of  said  map.  This 
was  all  this  section  required.  It  is  now  urged  that  this  pro- 
ceeding is  void  for  uncertainty  as  the  certificate  of  the  action  of 
the  board  only  describes  the  dividing  line,  but  does  not  speci- 
fically declare  which  part  of  the  town  of  Bainbridge  is  erected 
into  the  new  town.  If  there  is  any  ambiguity  in  thyi  respect^ 
which  is  not  removed  by  the  subsequent  part  of  the  certifi- 
cate, we  think  the  recitals  in  the  act  of  the  board  referring  to 
the  application  of  the  fireeholders,  and  the  notices  published 
and  posted,  and  adopting  them  as  part  of  the  proceedings, 
which  application  and  notices  form  a  part  of  the  records  of 
the  board,  are  sufficiently  explicit  to  warrant  us  in  regardmg 
the  applications  and  the  notices  as  a  portion  of  the  proceed- 
ingSi  and  they  may  consequently  be  considered  in  pari  mai^ 
ria.  A  reference  to  them  shows  that  the  southern  part  of  the 
old  town  was  sought  to  be  erected  into  a  new  town,  and  the 
act  of  the  board  must  be  construed  in  reference  to  this  appli- 
cation and  the  notices,  which  it  in  terms  adopts  and  makes 
part  of  the  proceedings.  With  these  aids  there  is  no  difficulty 
in  rendering  certain  and  explicit  the  action  of  the  board  of 
supervisors,  and  thus  clearly  ascertaining  that  it  was  that  por- 
tion of  the  old  town  lying  south  of  the  line  described  which 
was  erected  into  a  new  town. 

We  think  this  view  is  greatly  strengthened  by  the  subse- 
quent portion  of  the  act  of  the  board.  Section  third  of  the 
act  of  the  legislature  above  referred  to,  declares  that  whenever 
the  board  of  supervisors  shall  erect  a  new  town  in  any  county, 
they  shall  designate  the  name  thereof,  the  time  and  place  of 
holding  the  first  annual  town  meeting  therein,  and  three  elec- 
tors of  such  town  (that  is  of  the  new  town)  are  to  be  designated, 
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to  preside  at  snob  meetmg,  and  the  board  aball  also  fix  tbe 
plsoes  for  bolding  tbe  first  town  meeting  in  tbe  town  from 
whiob  BQcb  new  town  sball  be  taken.  In  tbe  sot  of  the  su- 
peryisoiBi  in  the  first  section  tbereo^  after  setting  forth  the 
boundary  line  or  line  of  division  between  the  new  and  old 
town,  tfaqr  declare  the  premises  embraced  tiieiein  to  be  erected 
into  a  new  town  to  be  called  Afion,  and  that  the  remain* 
ing  part  of  said  town  of  Bainbridge  shall  remain  a  separate 
town  bj  the  name  of  Bainbridga  Section  third  declares 
that  the  first  annual  town  meeting  for  said  newly  erected 
town  should  be  held  at  the  hoose  of  Bofns  P.  Greene  in 
such  town,  and  appoints  the  day  for  holding  the  same.  And 
by  section  fourth  three  persons  are  appointed  to  preside  at  such 
town  meeting.  Section  fifth  designates  tiie  place  for  holding 
the  then  next  annual  town  meeting  for  said  town  of  Bain* 
bridge.  Now  it  appeared  on  the  trial  of  this  action  that  the 
place  designated  fot  holding  thirst  town  meeting  in  said  new 
town,  was  south  of  the  said  division  or  boundary  line,  and 
that  the  persons  designated  to  preside  thereat^  all  resided  south 
of  said  line,  and  that  the  place  for  holding  tiie  next  annual 
town  meeting  for  said  town  of  Bainbridge  was  north  of  t^d 
division  line»  Beading,  therefore,  the  act  of  the  board  in  con- 
nexion with  the  well  established  and  authenticated  facts,  there 
remains  no  uncertainty  as  to  which  part  of  the  old  town  of 
Bainbridge  was  set  apart  for,  and  erected  into,  a  new  town,  and 
which  part  remained  and  continued  the  town  of  Bainbridge. 

There  remain  to  be  considered  the  questions  arising  upon 
tiie  alleged  defective  notices  and  proof  of  posting.  The  second 
section  of  tiie  act  of  the  legislature  above  referred  to,  provides 
that  notice  in  writing  of  the  intended  application  to  the  board 
of  supervisors,  subscribed  by  at  least  twelve  freeholders  of  the ' 
town  to  be  a£fected,  shall  be  posted  in  five  of  the  most  public 
places  in  the  town  to  be  affected,  for  four  weeks  next  previous 
to  such  application,  and  a  copy  of  such  notice  shall  also  be 
published  for  at  least  six  weeks  successively  immediately  before 
the  meeting  of  the  board  in  all  the  newspapers  of  the  county, 
not  exceeding  three.    The  first  objection  urged  in  reference  to 
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the  notice  is,  that  (lie  copy  of  the  notice  published  in  the  Ttewh 
papers  was  not  subscribed  bj  twelve  freeholders.  A  condu* 
sive  answer  to  this  objection  is,  that  the  statute  does  not  xequin 
the  copy  of  the  notice  to  be  published,  to  be  subscribed  by  the 
freeholders.  The  notice  posted  must  be  subscribed  by  not  less 
than  twelve  fireeholders,  but  no  such  subscription  is  required 
to  the  copy  of  the  notice  to  be  published  in  the  newspapen. 
The  notices  published  were,  therefore,  in  oonforpiity  with  the 
statute.  The  affidavits  in  the  case  show  that  five  notices  were 
posted  in  the  town,  subscribed  by  the  requisite  number  of  free* 
holders.  A  criticism  was  made  in  reference  to  the  affidavit  of 
posting  of  one  of  the  notices,  which  was  stated  to  have  been 
left  with  another  person  to  be  posted  up,  which  (the  affidavit 
states)  "  was  done."  We  think  this  a  positive  averment  by 
the  defendant  that' the  notice  was  posted.  It  states  unequivo* 
cally  that  it  was  done,  and  nothing  appears  to  the  contrary. 

But  we  apprehend  that  the^lidity  of  the  act  of  the  supers 
visors  does  not  depend  upon  the  sufficiency  of  these  affidavita 
There  is  nothing  in  the  act  of  the  legislature  which  requires 
such  proof  to  be  made  to  them,  and  if  no  evidence  had  been 
offered  of  the  publication  and  posting  of  the  notices,  we  should 
be  warranted  in  assuming  that  all  the  preliminary  steps  Required 
had  been  taken.  The  act  of  the  board  was  one  of  legishAion 
and  the  validity  of  a  legislative  act  cannot  be  impeached  by 
an  omission  to  show  that  the  preliminary  notices,  required  to 
be  given  prior  to  the  application  for  the  law,  had  been  given. 
Those  who  challenge  the  existence  of  the  law,  were  called  on 
to  show  the  notices  were  nojt  given.  It  was  not  for  those  act> 
ing  under  the  law  to  make  this  proof,  even  if  it  were  necessary. 
But  it  is  not  essential  to  the  validity  of  the  act  that  proof  of 
the  publication  and  posting  of  the  notices  should  be  furnished. 
"  Omnia  prcBSumunfer  rite^  et  sokmniter  esse  acta  donee  probcUur  m 
eonfranttin."  In  Smith  v.  Hebner  (7  Barb.,  416),  it  was  urged 
that  an  act  of  the  legislature  could  not  be  given  in  evidence 
for  the  want  of  proof  that  notice  of  the  application  therefor  had 
not  been  given  pursuant  to  1  Bevised  Statutes,  156,  section  1. 
The  Supreme  Court  held  that  such  proof  was  unnecessaiy. 
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Again,  the  provisions  of  the  act  in  referenoe  to  giving  the 
^tices  by  pnMioation  and  by  posting  may  be  regarded  as  direo* 
tory  merely,  and  net  as  conditions  precedent  to  giving  the  board 
joiiadiotioh  of  the  subject  matter.  The  seventh  section  of  the 
amended  charter  of  the  city  of  New  York  (Laws  of  1880,  ch. 
122),  enacted  that  on  all  votes  of  the  common  coundl  of  said 
city  imposing  any  assessment,  the  ayes  and  noes  should  be 
called,  and  the  resolutiou  with  said/iotes  should,  immediately 
after  the  adjournment  of  the  common  oounci],  be  published  in 
all  the  newspapers  employed  by  the  cconmon  council.  In 
JBHTnendorf  v.  The  Mayor^  Jbe.  (25  Wend,  698),  an  asseasmeni 
had  been  imposed  by  the  common  council,  and  it  was  objected 
to  its  legality  that  these  formalities  ha3  been  omitted.  The 
Supreme  Court*  held  the  statute  merely  directoiy  and  not  im- 
perative, or  a  condition  to  the  validity  of  ihe  ordinance. 
The  same  point  was  decided  in  Striker  v.  Kelfy  (7  Hill,  9). 

Upon  any  view  which  we  ^n  take  of  this  case,  we  are  of 
the  opinion,  that  the  judgmein  of  the  Supreme  Court  is  oor- 
rect,  and  should  be  affirmed. 

CoMSTOOK,  Ch.  J.,  Denio,  Lott,  James,  Mason  and  Hoyt, 
concurred;  three  of  them,  however  doubting  whether  the 
published  notice  was  not  defective  in  not  containing  the  names 
of  the  subscribers,  but  regarding  the  statute  on  this  point  as 
directoiy ;  Ssldkk,  J.,  was  absent 

Judgment  affirmed* 


The  Park  Bakk  in  the  Cmr  of  New  York  v.  Woodw 

* 

The  act  (eh.  054  of  1853),  allowiQg  oorporations  whioh  hare  not  receired 
net  iinmal  profits  equal  to  fire  per  cent  upon  their  CMipital,  to  comiiHite 
for  tasea  is  applicable  only  to  oorporationa  which  haTe  been  in  ezistMioe 
for  a  full  jen  before  the  aasessment  is  made. 

field,  aocordmgly,  that  a  bank  which  had  been  organized  only  three 
months  was  liable  to  be  taxed  for  the  full  amount  of  its  capital,  thoog|h 
it».]nooma  and  profita  were  less  than  fiye  per  oentk 
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Appeal  from  the  Supreme  Court  Case  agreed  upon  puna- 
ant  to  section  872  of  the  Code,  and  submitted  without  action. 
The  Park  Batik  claimed  that  it  was  not  liabte  to  taxation  on  its 
oapital  stock  until  one  year  fiorn  the  date  of  its  c(5mmencing 
its  banking  business  on  the  Slst  of  March,  1866.  In  July, 
1856,  it  was  assessed  upon  such  capital  by  the  assessors  of  the 
City  of  New  York,  the  tax  amounting  to  $21,000.  It  claimed 
to  commute  by  paying  $2,400,  being  five  per  cent  upon  the 
net  profits  or  dear  income  which  had  accrued  fix>m  its  business. 
This  claim  being  rejected  by  the  board  of  supervisors,  the 
ease  was  submitted  to  the  Supreme  Court  at  general  term. 
The  decision  was  against  the  bank  and  it  ^)pealed  to  this 
eourt  , 

Charles  0^  Conor ^  for  the  appellant 
Amaaa  J.  Parker^  for  the  respondent 

LoTT,  J.  It  was  provided  by  an  act  of  the  legislature, 
passed  July  21, 1853  (ch.  654),  that  any  incorporated  company 
named  in  an  assessment-roll  upon  proof  mode  to  the  board  of 
supervisors,  as  therein  required,  that  it  had  ''  not  been  during 
the  preceding  year  in  the  receipt  of  net  annual  profits  or  clear 
income^  equal  to  five  per  cent**  on  the  capital  stock  paid  in  or 
secured  to  be  paid  in  after  deducting  therefrom  the  assessed 
value  of  its  real  estate,  should  be  "  entitled  to  commute  for 
their  taxes  on  sueh  capital  stock  by  paying  directly  to  the 
treasurer  of  the  county  in  which  the  business  of  such  company 
is  transacted,  a  sum  equal  to  five  per  cent  on  such  net  annual 
profits  or  clear  income,  and  also  such  further  sum  as  shall 
have  been  assessed  on  such  roll  as  the  taxes  on  their  real 
estate.'' 

The  Park  Bank  claimed  the  right  of  commutation  under 
that  act,  and  in  the  proof  made  to  the  Board  of  Supervisors  of 
the  City  and  County  of  New  York'  at  their  annual  meeting  in 
July,  1856,  it  appeared  that  it  was  a  banking  association  duly 
organized  under  the  general  banking  law  on  the  12th  of  March 
in  that  year,  but  did  not  proceed  to  carry  on  any  banking 
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biuinen,  except  to  call  in  its  capital  and  take  other  stepa  prepa* 
mtoiy  thereto,  till  the  Slat  day  of  March  thereafter;  that  its 
capital  siodc  paid  in  or  seemed  to  be  paid  in  was  two  millions 
of  dtdlasB,  and  that  its  dear  income  from  the  period  of  its 
oiganisatioii  till  the  time  such  exemption  was  claimed  in  July 
amounted  to  and  did  not  exceed  the  sum  of  forty-eight  thou^* 
sand  and  five  dollars  and  serenty-nine  cents,  being  leas  than 
fire  per  cent  on  its  capital  after  the  deduction  of  the  assessed 
value  or  the  real  estate,  which  was  one  hundred  and  twenty* 
five  thousand  dollars.  Upon  these  fiicts^  the  qtestion  is  pre* 
sented  whether  this  bank  was  entitled  to  the  privileges 
claimed  by  it  under  the  provision  of  the  act  above  referred  ta 
As  a  general  rule  the  whole  of  the  capital  stock  of  banks,  ex- 
cept such  as  is  held  by  the  State  or  incorporated  literary  and 
charitable  associations,  is  liable  to  taxation,  and  no  regard  is  had 
to  the  time  during  which  they  have  carried  on  business.  It 
is  the  du^  of  the  assessors  to  include  all  in  the  assessment-roll, 
and  they  are  to  be  charged  by  the  board  of  supervisors  with 
their  proportional  share  of  the  public  burdens  on  sudi  capital* 
The  provision  of  law  above  referred  to  was  an  innovation 
upon  a  long  established  system  and  continued  in  force  only 
till  1857,  when  it  was  repealed.  (Laws  of  1857,  ch.  456,  §  1.) 
It  was  a  special  privilege  granted,  and  the  corporations  claim- 
ing it  were  bound  to  furnish  the  board  of  supervisors  with  the 
requisite  proof  to  entitle  them  to  it,  within  two  days  from  the 
commencement  of  their  annual  meeting.  It  was,  therefore,  an 
exception  to  a  general  rule,  and  it  should  appear  that  a  corpo* 
ration  was  clearly  within  the  exception  before  it  should  be 
permitted  to  discharge  itself  from  its  just  proportion  of  the 
public  burden,  to  the  prejudice  of  other  taxpayers.  One  of 
the  requirements  to  entitle  a  bank  to  its  benefit,  in  my  opinion, 
is,  that  it  should  have  been  in  existence  for  a  year  previous  to 
the  annual  meeting  of  the  board  of  supervisors.  The  law  re* 
quires  that  it  should  be  shown  that  the  company  has  not  been 
"  during  the  preceding  year  in  the  receipt  of  net  annvjoJ,  profits 
or  clear  income  equal  to  five  per  cent  on  its  capital  stock,"  &a, 
and  the  commutation  is  to  be  based  on  such  net  annual  profits 
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or  dear  inoome.  It  oontemplates  that  the  ooipoiation  shall 
have  been  in  buainess  daring  a  whole  year.  Itiainsuchoaoes 
only  that  annual  profltb  or  inoome  can  aoorue.  It  was  no 
doubt  the  objeot  of  the  law  to  relieve  all  incorporated  companies 
firom  taxation  on  their  capital  when  their  business  was  not  sof* 
fidentlj  profitable  to  justify  the  imposition  of  the  ordinary 
burden  to  which  property  is  subject  for  the  support  of  govem- 
ment.  A  year  preoediJEig  the  usual  time  designated  for  impos* 
ing  taxes  waa  fixed  as  the  period  fi)r  determining  that  tmt^  and 
therefore  the  annual  profits  were  the  test  of  success,,  and  formed 
the  basis  of  taxation.  Such,  indeed,  is  daimed  to  be  the  construe- 
lion  of  the  law  by  the  bank.  It  says  that  f '  the  effect  of  the 
wonk  is^  and  the  intent  was,  that  corporate  capital  should  not 
be  fully  taxed  in  its  corporate  form  until  it  had  be^  one  year 
suecessfully  operating;  and  that  whenever  oorpoiate  opera* 
lions  were  unsuccessful,  like  indulgence  should  be  allowed.** 
It  is  daimed,  in  other  words,  that  if  it  should  appear  that  cor- 
porations which  have  been  in  existence  for  less  than  a  year, 
have  beeb  prosperous  and  have  during  the  time  they  have  car- 
ried on  their  business,  realized  more  than  five  per  cent  on  their 
capital,  that  they  nevertheless  could  not  be  taxed  on  the  whole 
capital,  and  consequently  that  their  corporate  existence  for  a 
year  and  the  receipt  of  profits  to  the  amount  specified,  were 
both  ''  prerequisite  to  UabQUy^^  on  the  part  of  a  corporate  com- 
pany, to  be  taxed  in  the  usual  way« 

Assuming,  therefore,  that  the  law  in  question  has  applica- 
tion <mly  to  such  incorporated  companies  as  have  been  in  ex- 
istence for  a  whole  year  preceding  the  annual  meeting  of  the 
board  of  supervisors,  it,  in  my  opinion,  follows  as  a  necessary 
oonsequenee  that  the  daim  of  the  Park  Bank  was  properly 
refused  The  foot  of  such  existence  during  that  time  is  a  pre- 
requisite to  the  right  of  commutation,  and  not  to  the  ordinary 
mode  of  taxadon.  The  law  does  not  prescribe  a  new  rule  of 
taxing  corporations,  but  merely  gives  them  the  privilege  of 
relieving  themselves  from  the  operation  of  that  rule  upon 
showing  certain  fiacts  to  the  satisfiu^tion  of  the  board  of  super- 
visors^   In  the  present  case  the  material  fact  necessary  to  b# 
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fhown,  the  ooiporate  existence  of  the  bftnk  for  a  whole  year^ 
waa  wanting.  There  wasi  moreover,  no  baaia  on  which  the 
oomxnatation  could  be  made.  There  were  no  **  net  awnual  pro? 
fits  or  dear  income^'  on  which  it  could  be  estimated.  It  waa 
impoasihle,  therefore^  to  include  it  within  the  priyileged  daaa 
of  corporationai  and  it  haa  no  ground  of  con^plaint  when  it  ia 
aubjected  to  the  aame  rule  of  taxation  which  ia  applicable  to 
the  commonitjr  generally.  A  di£ferent  conatruction  would 
lead  to  reaolta  which  could  not  have  been  intended  by  the 
legislatare.  The  rule  contended  for  by  the  appellant  would 
relieye  all  capital  that  had  been  inyeated  in  an  incorporated 
company  at  any  time  within  the  year,  firom  its  ordinary  burden 
of  taxation,  although  profita  far  exceeding  five  per  cent  had 
accrued  thereon  both  before  and  after  its  investment 

The  law  should  not  be  so  construed  as  to  produce  such  a 
result  if  any  other  meaning  can  reasonably  and  &irly  be  given 
to  \%  and  ihe  views  above  expressed  show  that  such  a  con* 
struction  is  not  only  unneoeasaiy  but  unwarranted. 

The  judgment  of  the  Supreme  Court  should  therefore  be 
affirmed,  with  costs. 

All  the  judges  concurred,  except 

SsLDSN,  J.  (Dissenting.)  According  to  the  statemeat  con- 
tained  in  the  case,  it  was  shown  by  the  affidavit  of  the  cashier 
"to  the  satis&otion  of  the  board  of  supervisors,  that  the  said 
corporation  had  not  been,  during  the  preceding  year,  in  the 
receipt  of  net  annual  profits  *or  dear  income  equal  to  five  per 
cent  on  the  capital  stock  of  said  corporation  paid  in,  or  issued 
to  be  paid  in"  after  deducting  the  assessed  value  of  its  real 
estate.  This  brought  the  bank  plainly  within  the  terms  of  the 
Act  of  1853.  The  supervisors  could  not  have  rejected  the 
claim  to  commute  on  the  ground  that  the  case  did  not  come 
within  the  letter  of  the  act^  becauae  the  affidavit,  aa  atated  in 
the  printed  case,  was  in  precise  accordance  with  the  language 
of  the  act  It  contained  eveiy  thing  which  the  atatute  in  terma 
requires  to  be  shown,  and  its  statements  were  borne  out  by 
Smitb.— Vol.  X  18  # 
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die  conceded  tacAa  of  the  cMe.  The  bank  detrl  j  had  not 
^^during  the  preceding  year  "  zeoeived  annual  proftta  eqnal  to 
five  per  oent  npon  its  capital. 

The  onlj  gronnd,  therefore,  which  the  saperviion  oonld 
take  in  refusing  the  claim  to  oonunnte  was,  that  aldiough  the 
statute^  in  termsi  emfaraoea  erery  oorpoiationy  fbv  however 
short  a  time  it  may  have  existed,  nevertheksa  it  was  intended 
to  ajqplj  only  to  eorponitioai  which  have  wasted  for  an  entire 
year  prior  to  the  peziod  of  assessiMnt;  and  this  no  doubt  is 
the  ground  upon  which  that  refusal  was  actually  placed. 
-  The  power  of  ooostruing  statutes  aecoiding  to  their  spirit 
and  intent  in  opposition  to  their  letter,  is  one  to  be  exercised 
with  great  aaution«  The  language  of  legidatuiea  is  the  beat 
evidence  of  their  intention,  and  it  is  only  where  it  is  dear  that 
aomething  different  was  meant,  that  courts  are  justified  in 
departing  from  it  Sometimes  where — ^from  a  consideration  of 
the  subject  matter  of  a  statute,  and  the  general  scope  of  its  provi* 
sions — ^its  precise  object  is  plain,  eourts  are  warranted  in  adopt* 
ing  a  construction  at  variance  with  the  strict,  literal  import  of 
its  terms,  if  necessary  to  accomplish  that  object  There  are  how* 
ever,  few  statutes  which  are  less  likely  to  present  such  a  case 
than  those  which  relate  to  taxation.  Aa  (the  power  of  the 
legislature  to  tax,  or  exempt  from  taxation,  is  entirely  imlimit- 
ed,  and  as  it  is  impossible  that  the  laws  on  that  subject  should 
be  so  adjusted  as  to  operate  with  perfect  equality,  it  would  be 
dangerous  to  depart  from  the  letter  of  such  a  statute,  upon  any 
considerations  of  mere  ,^istioe  or  equity.  Unless  the  motives 
and  intent  of  the  legislature  are  plain,  and  the  court  can  see  with 
perfect  distinctness  that  the  language  used  does  not  express 
that  intent — if  the  intention  is  inkny  degree  a  matter  of  specu 
*  lation — the  only  safe  course  is  to  interpret  the  statute  according 
toitslett^. 

The  act  under  consideration  provides  that  any  corporation 
which  shall  show  by  affidavit  that  it  has  not  during  the  pre- 
ceding year  made  an  annual  profit  or  clear  income  equal  to 
five  per  cent  upon  its  capital,  shall  be  entitled  to  commute. 
The  respondents  contend  that  this  means  any  corporation 
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has  existed  Ibr  a  year.  XTpoa  wkat  ground  caa  this  be 
claimed  ?  There  ia  nothing  in  the  language  vhich  importa  it 
"h  ia  not  implied,  aa  the  counael  seem  to  suppose^  in  the  "word 
'^.during,*  or  ^'annual"  These  words  simply  measure  iho 
period  within  which  the  profits  must  have  aocnued  Only  suoh 
are  to  be  estimated  as  have  accrued  within  the  preceding  year, 
and  liiey  must  be  strictly  annual  profits,  that  is,  profits  belong- 
ing appropriately  to  the  business  of  the  year  for  which  they 
are  estimated.  The  words  do  not  necessarily  mean  anything 
more  than  this. 

The  construction  contended  for,  therefore,  can  only  be 
claimed  upon  the  ground  that  the  act,  if  interpreted  literally, 
is  umeasonable :  that  it  would  operate  unecpially  or  unjustly. 
But  how  is  it  possible  for  the  court  to  say,  thsA  the  legislature 
may  not  have  had  reasons  for  extending  some  indulgence  to 
^corporations  just  commencing  their  business.  Some  time  is 
necessarily  lost  in  taking  private  capital  and  investing  it  in  the 
business  of  a  corporation.  It  takes  time  to  organize  a  corpo^ 
rate  body,  and  to  put  its  machinery  in  operation.  Corporations 
are  created,  or  supposed  to  be  created,  for  public  purposes,  and 
whether  tbey  should  be  encouraged  or  not  is  a  question  for 
the  l^palature  alone. 

If  the  respondents  are  right,  the  affidavit  produced  by  the 
corporation  must  show  not  only  that  such  corporation  has  not 
made  profits  during  the  year  equal  to  five  per  cent  (which  is  all 
that  the  language  of  the  act  requires),  but  the  additional  fact, 
that  the  corporation  has  existed  for  an  entire  year;  concerning 
which  there  is  not  a  word  in  the  statute.  This  requirement 
must  be  interpolated,  therefore,  purely  on  account  of  its  sup- 
posed reasonableness,  in  order  to  justify  construing  the  statute 
as  contended  for  by  the  respondents.  It  would  require,  I  think, 
clearer  evidence  of  the  legislative  intent  to  warrant  such  an  in- 
terpolation, even  if  this  statute  did  not  relate  to  taxation.  But 
when  it  is  considered  that  taxation  is  a  power  which  the 
government  exercises  in  its  own  fayor :  that  its  discretion  is 
unlimited ;  and  that  in  this  form  it  may  take  firom  the  citizen 
whatever  it  pleases,  it  is  no  more  than  reasonable  that  statutes 
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imposing  taxes,  if  ambiguous  or  of  doubtftd  import,  should 
be  construed  most  &yorabl7  to  ihe  party  to  be  taxed. 

The  judgment  in, this  case  should,  I  think,  be  reversed,  and 
judgment  should  be  rendered  for  the  plaintiffii  for  the  sum  of 
$21,860,  with  interest  from  the  2d  September,  1867. 


Judgment  affirmed. 
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Upon  an  indictment  containing  nine  counts  for  embezslement  of  difierant 
grades,  and  others  for  Uifoenj,  a  verdict  '* guilty  of  embezzlement''  is 
equivalent  to  an  acquittal  of  ^e  larcenies  charged,  and  a  bar  to  any  sub- 
sequent prosecution. 

One  of  the  counts  for  embezzlement  being  good,  the  verdict  means  that 
he  is  guilty  pf  the  offence  as  charged  therein. 

An  entry  by  order  of  the  court  after  the  jury  was  discharged,  in  amend- 
ment of  tii0  verdict  as  first  recorded,  that  "  the  jury  find  the  prisoner  not 
guilty  of  the  larceny  charged,"  is  unwarrai^ted  and  nugatory. 

Writ  of  error  to  the  Supreme  Court  The  plaintiff  in  error 
was  arraigned  and  put  upon  trial  at  the  Erie  Oyer  and  Termi- 
ner, on  an  indictment  containing  twentj-three  counts ;  nine 
for  embezzlement  of  different  sums  of  money  at  different  times 
and  fourteen  for  larceny.  The  jury  rendered  a  verdict  "guilty 
of  embezzlement,"  which  was  entered  by  the  clerk,  and  the  jury 
were  then  discharged.  Afterwards,  and  during  the  term,  the 
court,  on  motion  of  the  district  attorney,  directed  the  clerk  to 
make  the  following  further  entry  after  the  finding  of  the  jury, 
viz.:  "the  jury  find  the  prisoner  not  guilty  of  the  larceny 
charged,"  which  was  accordingly  done.  The  court  had 
charged  upon  the  trial  that  the  prisoner  could  not  be  convicted 
of  larceny.  Upon  this  conviction  the  prisoner  was  sentenced 
to  the  State  Prison. 

The  prisoner  brought  error  to  the  Supreme  Court,  where 
the  conviction  was  affirmed,  and  he  brought  error  to  this  court 

The  grounds  of  error  alleged  were : 
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First  Thftt  the  ^erdiot  was  enroQeoas  and  void,  because  it  did 
not  dispose  of  all  the  issues  wherewith  the  jury  were  charged. 

Second.  That  the  verdict  was  void  for  uncertainty,  because 

it  did  not  find  that  the  indictment  or  any  part  of  it  was  trtie, 

but  only  that  the  defendant  was  "  guilty  of  embezzlement" 

« 
John  L.  TadooU^  for  the  plaintiff  in  error. 

Henry  W.  Bogera^  for  the  People. 

Jakss,  J.  The  first  count  in  the  indictment  for  embezzle- 
ment was  good.  Whether  or  not  the  other  counts  for  thai 
offence  were  good  is  of  no  importance,  because  the  yerdiot  was 
general  as  to  embezzlement,  and  after  a  general  verdict  of  guilly 
the  conviction  will  be  sustained,  if  there  be  one  good  count, 
even  though  the  indictment  contain  many  defective  ones.  No 
objection  was  made  to  any  of  the  counts  for  larceny. 

The  addition  made  to  the  verdict  by  the  court^after  the  dis- 
charge of  the  jury  was  clearly  irregular,  and  must  be  disre- 
garded. The  act  was  wholly  without  authority  and  without 
precedent 

The  indictment  contained  counts  for  botb  embezzlement  and 
larceny;  the  prisoner  was  tried  for  both  offences ;  evidence  was 
given  endeavoring  to  establish  both,  which  was  submitted  to 
the  jury.  Finding  the  prisoner  guilty  of  embezzlement  was 
equivalent  to  a  verdict  of  not  guilty  of  the  larceny  charged. 
No  other  construction  can  be  put  upon  the  verdict  The  ques- 
tion pf  guilt  or  innocence  of  both  offences  charged  was  sub- 
mitted to  the  jury,  and  that  body  found  him  guilty  of  but  one, 
and  designated  which.  Trial  and  conviction  upon  this  indict- 
ment is  a  bar  to  any  subsequent  prosecution  for  the  larceny 
therein  charged.  ( )7.  S.  v.  KeerL,  1  McLean,  429 ;  2  Caines,  804 ; 
18  J.  R,  187, 206.)  Not  only  may  a  verdictof  guilty  be  rendered 
on  one  count  and  not  guilty  upon  another,  but  if  the  jury  find 
the  prisoner  guilty  on  one  count,  and  say  nothing  in  their  ver- 
dict concerning  the  other  counts,  it  will  be  equivalent  to  a  ver- 
'  diet  of  not  guilty  on  such  counts.  (Morris  v.  Sta:te^  8  Smede 
k  Mar.,  762 ;  7  Blackf.,  186 ;  9  Leigh,  627 ;  4  Scam.,  168.) 


102  CASES  IN  THE  COURT  OP  APPEALS.     ' 

Gnenther  9.  The  People. 

I'he  verdict  is  tot  void  for  nncertaintj.  It  finds  the  pri- 
soner guilty  of  an  offence  charged  in  the  indictment,  and  means 
that  offence  as  charged  therein.  Its  effect  is  the  same  as  would 
Ibe  a  yerdict  of  guilty  under  a  single  count  The  words  *'  of 
embezzlement  ^  were  added  to  designate  to  which  offence  diejr 
intended  the  verdict  to  apply. 

The  judgment  should  be  affirmed. 

All  the  judges  concurred,  except 

SlHiDBSff,  J.  (Dfasenting.)  It  is  unnecessary  in  this  case  to 
determine  lirkether  the  j  udge  was  right  in  directing  a  verdict  of 
tiot  guilty  to  be  entered  upon  the  counts  in  the  indictment  charg* 
ing  the  defendant  with  larceny.  If  the  proceedings  as  had, 
operate  as  a  virtual  acquittal  of  the  plaintiff  in  error  upon  t\» 
charge  of  larceny,  and  are  as  effectual  to  protect  hiin  from  a 
iEie<s6nd  incliotment  for  that  offence  as  if  a  verdict  of  kiot  guilty 
liad  been  actually  found,  he  could  then  have  no  legal  leasoh 
to  complain  that  judgment  was  rendered  iagainst  him  upon 
that  portion  of  the  charge  upon  which  he  was  found  guilty. 

But  it  is  contended  by  the  counsel  t}iat  there  is  no  mode  in 
which  the  plaintiff  in  ^rtor  could  avail  himself  of  these  pro- 
ceedings, as  a  bar  to  a  second  prosecution:  that  the  only 
pleas  known  to  the  law  in  such  cases  are  those  of  autrefois  eon- 
indj  aniitnttrefois  cLcguit,  and  that  no  plea  which  does  not  come 
tip  to  one  or  the  other  of  these  can  amount  to  a  defence.  This 
position  cannot,  I  think,  be  sustained,  either  upon  principle  or 
tothority.  The  common-law  maxim  and  the  constitutional 
provision,  that  no  man  shall  be  twice  put  in  jeopardy  fer  the 
'same  offence,  might  be  effectually  evaded,  if  after  etiterin^ 
tpon  a  triid  for  crime,  and  finding  that  the  evidence  is  insuM- 
cdent,  </r  that  the  jury  would  probably  refuse  to  convict,  the 
case  can  be  abandoned,  or  the  jury  discharged,  and  the  accfused 
Ise  again  brought  to  trial  upon  the  Same  charge.  He  could 
^lead  neither  anfrefois  convict  nor  auLrefoui  acquit  in  such  a 
case,  and  yet  if  the  protection  afforded  by  the  Constitution  is 
of  any  value,  he  must,  when  again  put  upon  his  trial,  be  per- 
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to  avail  himself  in  some  fomii  of  the  piuoeedings  upon 
^L  trial  as  a  defence. 

le  is,  notwithstanding  the  dearth  of  auihori^  on  this 
j  :t,  enough,  I  think,  to  show  that  the  doctrine  of  the 
.  ;rts  is  in  accordance  with  the  dictates  of  reason  and  prinei- 
;•!  \  In  the  case  of  Chnwa^  Jh  Ljfuch  y.  The  Qu€en  (7  Irish 
L.  R,  149),  which  was  an  indictment  for  murder,  a  plea  that 
the  prisoners  had  been  given  in  charge  to  a  juij  at  a  preyione 
court,  and  that  the  jury  after  having  heard  the  evidecice  was 
dischargekl  without  any  legal  cause,  was  h^d  to  be  a  goo<]f 
defence ;  and  this  decision  was  cited  and  commented  upon  by 
the  Bnglish  judges  in  the  case  of  Mercy  0,  Nswton  (18  Adolph. 
h  Ellis,  716X  without  any  apparent  doubt  as  to  its  accuracy. 

The  Supreme  Court  of  Pennsylvania  held  in  the  cases  of 
The  OommomoeaUh  v.  Cook  (6  Serg.  &  Bawle,  577),  and  Chmr 
monwecdth  v.  Clue  (8  Bawle,  498),  that  when  upon  a  trial*  for 
crime  the  jury  are  improperly  discharged  without  finding  a 
verdict,  if  the  prisoner  is  again  brought  to  trial  upon  the  same 
charge,  he  may  plead  the  proceedings  upon  the  first  trial  in 
bar  of  the  second ;  and  although  the  courts  of  this  State  differ 
with  those  of  Pennsylvania  in  respect  to  the  right  of  a  judge 
to  discharge  a  jury  in  a  capital  case,  for  the  reason  that  they 
are  unable  to  agree,  they  nevertheless  concur  ifnth  these  courts 
in  the  doctrine,  that  when  the  jury  have  been  improperly  dis- 
charged after  hearing  the  evidence  upon  one  trial,  the  prisoner 
may  avail  himself  of  the  proceedings  .upon  the  first  trial,  as  a 
protection  against  the  second. 

It  is  true,  that  in  the  case  in  which  this  was  held,  viz. :  The 
People  V.  Rzrr^  Je  Ward  (2  Caines,  •804),  the  question  arose  not 
upon  a  plea  but  upon  motion  in  arrest  of  judgment  .But  if 
the  objection  was  good  in  arrest,  it  follows  that  it  must  be 
equally  good  if  set  forth  in  a  plea.  There  are  many  objections 
which,  although  good  if  pleaded,  are  not  available  in  arrest  of 
judgment;  but  there  is,  I  apprehend,  no  case  in  which  the 
converse  is  true,  where  the  facts  upon  which  the  defendant 
relies  xxx^urred  before  pleading.  It  may  be  regarded  as  clear 
that  a  plea  setting  forth  in  a  proper  manner,  llie  prooeediQgi 
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had  upon  the  trial  of  the  indictmeat  against  the  plaintiff  in 
error,  would  be  a  bar  to  a  second  indictment  for  the  crimes 
charged  in  the  first.  There  is,  therefore,  no  ground  for  revers- 
ing the  judgment  for  the  reason  that  the  yerdtct  of  the  jury  is 
silent  as  to  the  counts  for  larceny. 

But  there  is  another  objection  to  the  judgment,  which  it  is 
not  so  easily  to  surmount  I  have,  thus  fiur,  assumed  that  the 
verdict  as  entered  was  equivalent  to  a  general  verdict  of  guilty 
^upon  all  the  counts  in  the  indictment  charging  the  prisoner 
with  embezzlement  It  is,  however,  insisted  that  the  verdict 
was  void  for  uncertainty ;  and  that  no  judgment  could  pro- 
perly be  pronounced  upon  it  The  verdict  as  enteied  upon 
the  record  is,  ^Hhat  the  said  Nelson  J.  R'  Guenther  is  guilty  of 
embezzlement"  If  this  is  equivalent  to  a  verdict  that  the  pri- 
soner was  guilty  of  the  embezzlement  charged  in  the  indict- 
ment, it  is  undoubtedly  sufficient,  although  several  of  the 
counts  for  embezzlement  were  defective ;  as  such  a  verdict 
would  convict  the  prisoner  of  all  that  is  charged  against  him, 
and  hence  if  there  is  one  good  count  he  may  be  sentenced 
upon  that  But  verdicts,  especially  verdicts  in  criminal  caseS| 
are  for  obvious  reasons  regarded  with  great  strictness.  In 
construing  them  every  intendment  is  in  favor  of  the  prisoner, 
and  nothing  whatever  is  to  be  taken  by  implication  against 
him.  This  is  a  universal  rule,  and  is  without  exception.  In 
the  case  of  Bex  v.  IVaneia^  which  was  an  indictment  for  rob- 
bery, the  court  refused*  to  intend  that  Cox,  the  party  robbed 
was  present  when  the  money  was  taken,  although  the  juiy 
expressly  found,  that  the  prisoner,  after  knocking  the  money 
out  of  Cox's  hand,  and  preventing  him  by  threats  from  taking 
it  up,  "immediately"  took  up  the  money  himself. 

The  Supreme  Court  of  Massachusetts  held,  in  the  case  of 
OommonweaUh  v.  OaU  (21  Pick.,  609),  that  a  verdict  finding  the 
defendant  guilty  of  everything  charged  in  the  indictment,  but 
omitting  to  state  in  express  terms,  that  the  crime  w:as  committed 
in  the  county,  where  the  indictment  was  found,  was  too  defec- 
tive to  support  the  sentence  founded  upon  it;  and  in  the  case 
of  Dt/er  v«  The  Cbmmonu^eerAA,  upon  aji  indictment  for  reoeiv- 
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ing  goods,  bttjrglarioaalj  stolen,  knowing  them  to  have  been 
stolen,  the  verdict  was  in  these  terms ;  "  The  jury  find  the 
said  D.  goiltj  of  receiving  and  aiding  in  concealing  stolen 
goods,  knowing  them  to  have  been  stolen,  bat  not  knowing 
them  to  have  been  borglariooslj  stolen."  The  court  held  this* 
verdict  to  be  &tally  defective^  because  it  did  not  find  that  the 
-defendant  had  received  the  goods  described  in  the  indictment^ 
This  last  case  can  scarcely  be  distinguished,  in  principle,  fix>m 
that  under  consideration.  The  verdict  here  has  the  same  de» 
feet,  and  cannot  be  sustained  without  overruling  the  Mctssa* 
chusetts  case. 

But  the  decision  in  that  case  is  not  only  supported  by  the 
English  cases,  but  was,  as  it  seems  to  me,  clearly  right  upon 
principle.  To  have  held  otherwise  would  have  been  to  reverse 
the  rule  that  the  court  cannot  supply  a  defect  in  the  finding 
of  the  jury  in  a  criminal  case,  by  intendment  or  implication. 
The  case  now  before  the  court  is  a  strong  case  for  the  applica- 
tion of  this  rule.  Had  there  been  but  one  charge  of  embezzle- 
ment, the  probability  would  have  been  very  strong  that  the 
jury  by  their  verdict,  that  the  prisoner  was  guilty  of  embezzle- 
ment, meant  the  embezzlement  charged  in  the  indictment. 
This  would,  however,  even  then,  have  been  no  more  than  a 
probable  conjecture.  The  language  in  no  manner  implies  such 
an  intent,  even  if  implications  were  admissible  in  such  a  case. 
But  here  the  charges  of  embezzlement  were  various,  and  of 
different  grades ;  and  I  see  nothing  in  the  verdict  to  raise  even 
a  strong  probability  that  the  jurv  intended  to  find  the  pri- 
soner guilty  upon  all  the  charges ;  and  this  is  indispensable  Ijp 
the  support  of  the  judgment. 

It  is  true,  that  a  general  verdict  of  "  guilty  "  is  said  to  con- 
vict the  prisoner  of  all  that  is  charged  against  him.  But  this 
is  because  such  a  verdict  is  uniformly  entered  upon  the  record 
as  a  verdict  that  the  prisoner  is  "  guilty  of  the  charge  set  forth 
in  fte  indidmerUj^  or  "  in  manner  and  form  as  charged  in  the 
indictment,*'  or  something  equivalent  to  this.  This  reference 
in  a  verdict  to  the  charge  in  the  indictment  is,  I  apprehend, 
necessary ;  and  hence  it  is  that  the  clerk  of  the  court  in  all 
SiirrH.— Vol.  X.  14 
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casee,  both  in  Bngland  and  in  thia  ooontry,  %fter  the  joiy  have 
announced  a  yerdict  of  guiltji  first  enters  the  verdict  in  form 
in  the  minates  of  the  eourt,  and  then  calls  again  upon  the  jury 
•to  assent  to  the  verdict  as  it  has  been  recorded.  It  has,  I  thinly 
never  been  held  that  a  general  verdict,  entered  upon  the  record 
in  die  langoage  in  which  it  is  first  delivered  by  the  jury, 
xnerely  flndii^  the  defendant  "guilty,"  without  in  some  nuui- 
ner  showing  theoffbaoe  of  which  he  is  convicted  to  be  that 
for  which  he  has  been  indicted,  would  be  sufficient  Such  a 
decision  would  be  indirect  and  palpaUe  conflict  with  the  whole 
current  of  authority  on  the  subject,  both  ancient  and  modem. 
GQhe  judgment  of  the  Supreme  Court  should  be  reversed,  and 
the  prisoner  should  be  discharged. 

Judgment  affirmed. 


C!0BC0RAK  t;.  JUMON. 

Baaaonabla  ooanael  fees  inoorredin  the  de&noe  of  a  salt  to  restrain  the  pi^« 
meat  of  aa  award,  are  recoverable  upon  a  bond  conditioaed  for  the  pay- 
ment of  all  costs  and  damages  arising  from  the  obligor's  obtaining  an 
injunction  or  from  his  contesting  the  payment 

Appeal  fitnn  the  Superior  Court  of  the  city  of  New  York. 
On  the  trial,  before  Mr.  Justice  Hofpkak,  without  a  jury, 
4faese  fkcts  appeared :  The  commissioners,  appointed  under  the 
mst  of  Oongress,  of  March  3d,  1849,  to  carry  into  e&ct  the 
treaty  between  the  United  States  and  Mexico  of  Februaiy  2dy 
4848,  on  the  15th  of  April',  1861,  made  an  award  in  fa^or  of 
llhe  respondent,  in  the  sum  of  $16,041.  The  appellant  claimed 
:a  part  of  that  sum,  to  wit :  $7,887^60,  and  notified  the  Secretary 
<0f  the  Treasury  of  his  intention  to  contest  the  payment  thereof. 
In  accordance  with  the  provisions  of  the  act,  the  appellant  made 
and  executed  a  bond,  with  sureties,  conditioned  that  if  he 
should  file  a  bill  and  obtain  an  injunction  restraining  the  pay* 
ment  of  said  money -to  the  plaintiff,  he  would  pay,  or  cause  to 
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be  pidd  to  hkiiy  dl  eostt  and  damageSi  ariaiig  fiom  ibe  defend* 
a&t's  okiii,  or  from  hu  notification  to  tbe  Seoretaiy  of  the 
OVdasiny,  oir  from  his  eenteBtiiig  the  peymeat  of  said  snm  lo 
ihe  plflititiffi 

1%e  defendant  filed  kia  bOl  in  the  Cironit  Oooxi  of  die 
Umted  States  in  the  Distriet  of  Columbia,  and  obtained 
an  injanotion  restraining  the  payment  of  said  money,  and 
sneh  prooeedings  wete  had  in  snoh  eonrt^  that  the  bill  was 
dismisBed,  with  costs,  and  on  appeal  to  the  Supreme  Court  of 
&e  United  States,  the  decree  was  affirmed.  The  plaintiff 
dumed  that  he  bad  sustained  damage  in  consequence  of  the 
defendant  contesting  audi  payment  to  him  aoeordini;  to  the 
ccmdition  of  the  bond,  as  fellows:  Legal  interest  on  the 
sum  in  contest,  amounting  to  the  sum  of  $2,208,  and  the  sum 
of  $2,000  paid  by  him  as  counsel  fees  in  and  about  the  defence 
of  said  action.  The  judge  at  tiie  trial,  found  that  the  plaintiff 
"was  entitled  to  recover  the  interest  amounting  to  $1,892.88^ 
texed  costs  in  the  actfon,  $184.24,  and  the  sum  of^  $1,500  fer 
^un^l  fees,  and  found,  as  matter  of  feot^  that  the  latter  sum 
Was  a  reasonable  amount  to  be  allowed  the  plaintiff  for  such 
obtdidel  fees.  Judgment  was  entered  at  special  term  in  feyor 
tt  Ihe  plaintiff,  which  was  affirmed  at  general  tenn,  and  the 
defendant  appealed  to  this  court 

'  JbAn  H.  JSeynoldSf  for  the  appellant 

Blgnry  IficoRj  for  the  respondent 

Bayibs,  J.  The  only  point  made  on  the  argument  is 
'Irfaether  counsel  fees  paid  by  the  plaintiff  are  covered  by  the 
words  in  the  condition  of  the  bond,  '^costs  and  damages,'* 
I  cannot  doubt  that  they  are.  The  bond  was  to  indemnify 
the  plaintiff  for  the  expenses  and  damages  to  which  he  might 
be  subjected  by  the  proposed  contestation.  It  was  in  contem* 
plation  of  the  defendant  to  institute  l^al  proceedings,  thereby 
ftabjectjng  the  plaintiff  to  costs,  and  the  employment  of  coun* 
4Kd.    He  would  be  necessarily  damnified  in  consequence  there* 
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o^  to  the  amottnt  he  should  be  compelled  to  pay  sach  ootmseL 
It  was  a  damage  clearly  within  the  oontemplatioii  of  the  act^ 
and  of  the  parties.  Sedgwick  on  Damages  (p.  177),  lays  cbwn 
the  rale  that  in  an  action  of  covenant  for  breach  of  warranty, 
where  a  former  suit  has  taken  place  which  the  covenantee  has 
been  obliged  to  defend,  not  only  his  costs  but  his  counsel  fees 
may  be  recovered  in  the  proceeding  on  the  covenant  itsdi^ 

IHvoards  v.  Bodine  (11  Paige,  22^,  is  not  unlike  the  present 
ease.  There  an  injunction  master,  on  issuing  an  injunction, 
took  fix>m  the  party  applying  for  it,  a  bond  to  the  defendant, 
conditioned  to  pay  the  parties  enjoined  such  damages  as  they 
might  sustain  by  reason  of  the  injunction.  The  court  dissolved 
the  injunction  and  decided  that  the  party  suing  it  out  was  not 
entitled  to  the  writ  An  order  was  then  obtained  referring  it 
to  a  master  to  ascertain  what  damages  the  party  enjoined  had 
sustained  by  reason  of  the  injunction.  This  proceeding  was  a 
substitute  for  an  action  on  the  bond.  The  master  allowed  the 
counsel  fees  paid  by  the  party  procuring  the  injunction  to  be 
dissolved,  and  this  allowance  was  affirmed  by  the  Chancellor 
He  says  ''  as  the  counsel  fees  are  clearly  covered  by  the  condi* 
tion  of  the  bond,  t  cannot  disallow  them  without  depriving 
the  party  of  a  legal  right  By  the  Code  (§  222),  when  an 
injunction  order  is  made,  it  is  the  duty  of  the  court,  or  judge 
making  the  ord^r,  to  take  a  written  undertaking,  with  or  with* 
out  sureties,  to  the  effect  that  the  plaintiff  will  pay  .to  the 
party  enjoined,  such  damages  not  exceeding  the  amount  speci- 
fied, as  he  may  sustain  by  reason  of  the  injunction.  Under 
this  section  of  the  Code,  the  practice  is  universal,  to  allow  the 
party  Enjoined  as  part  of  his  damages,'  the  counsel  fees  he  has 
been  subjected  to,  in  consequence  of  the  issuing  of  the  injunc* 
tion.  In  accordance  with  this  rule  is  the  case  of  Ooatea  v. 
*  Ooaies  (1  Duer,  664). 

The  judgment  of  the  Superior  Court  should  be  affirmed,  with 
costs. 

Mason,  J.  This  is  a  very  broad  bond.  In  it  the  defendants 
agree  to  pay  the  plaintiff  aU  damages  arising  from  his  claim- 
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ing  this  fandi  or  from  his  dotif jing  the  Secretaiy  of  the  Trea* 
sary  thereof)  or  from  his  coQtesting  the  payment  thereof  to  the 
plaintiff  bj  the  goyemment  It  is  broad  enough  to  protect 
the  plaintiff  from  any  injaiy  he  may  hare  sustained  by 
reason  of  the  defendants'  claiming  this  fund  and  contesting 
the  payment  thereof  to  the  plaintiff  It  is  broader  in  its  Ian- 
guage  than  the  common  injunction  bond  issued  under  the 
requirement  of  the  2l8t  Bule  of  the  late  Oourt  of  Chanceiy  in 
this  State.  The  condition  of  the  bond  under  that  rule  was 
"  to  pay  (he  party  enjoined  meh  damagea  a$  he  may  susiam  by 
reason  of  the  injunction^  Such  a  bond  was  held  by  th^ 
Chancellor  in  the  case  of  Edwarda  y.  Bodine  (11  Paige,  224), 
broad  enough  to  embrace  the  necessary  counsel  fees  incuned 
by  the  defendant  in  getting  rid  of  the  injunction.  The 
guage  of  this  bond  is  broader  than  the  undertaking  req 
by  the  22d  section  of  the  Code  on  procuring  an  injuiMUoUi 
which  is  to  the  effect  that  the  plaintiff  will  pay  to  the/party 
enjoined  such  damages  as  he  may  rastain  by  reasopl  of  the 
injunction,  and  it  has  been  frequentlF  held  that  counsel  fees 
incurred  in  the  defence  of  the  suit  to  cet  rid  of  thar injunction 
were  coyered  by  such  undertaking.  (fcba<»  y.  Omes^  1  Duer, 
664.)  In  the  case  at  bar  the  defendant  is  cleady  liable 
bond  for  all  damages  which  have  aris^  k/thepUintiff  by 
reason  of  the  defendant  claiming  this  funiJ^pd<oontestiug  the 
payment  thereof  to  ^le  plaintiff  It  is^ileltfly  broad  enough  to 
embrace  those  counsel  fees  which  tb^plaintiff  has  been  oUiged 
to  pay  out  in  defending  the  suit,  which  the  defendant  brought 
against  him  to  establish  his  claim  to  this  fund.  The  neopssity 
of  paying  such  counsel  fees  is  an  actual  damage  whion  the 
plaintiff  has  sustained  by  reason  of  the  defendants'  bringing 
a  suit  against  him  and  contesting  this  claunwith  bim,  and 
they  are  damages  which  legitimately  arose  fhni^^tb^^fendants* 
bringing  that  suit  and  contesting  his  claim  to  th^siiiod.  In  the 
case  of  the  Truetees  of  the  ViUage  ofNewburgh  y.  OaUtuian  et  al. 
(4  Cow.  R,  840),  which  was  an  action  upon  a  bond  lo  indem- 
nify and  saye  harmless  against  all  actions,  suits  juw  damages 
in  consequence  of  certain  acts,  the  court  helothat  the  bond 
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ezteaded  to  the  costs  of  deibading  a  gvonndlefia  auit  for  an 
act  ia  whiolx  the  obligee  Bucoeeded.  The  8&h  aeoliou  of  2 
Beviaed  Statutes,  818,  provided  tba^  upon  certain  appeala  to 
the  Court  for  the  Gorreotion  of  Errors,  the  appellate  court 
might  in  its  discretion  award  damages  to  the  respondent  upon 
affirming  the  decree,  for  the  delay  and  vexation  caused  by 
such  appeal  Under  this  statutory  prorision  the  Court  for 
the  Correction  of  Errors  has  allowed  to  the  respondent  on 
appeal  a  sum  in  damages  to  cover  his  extra  counsel  fees.  {B(fyd 
Y.  Briaban^  11  Wend,  629;  Murray  v.  Mumfard^  2  Cow., 
400.)  In  iSEDo^f  V.  TU  Sx'rs  of  Ten  S^{S  Oaines  R,  118), 
it  was  held  under  a  covenant  of  warranty'  in  a  conveyance, 
tiiat  the  grantee  who  had  been  evicted  was  entitled  to  recover 
against  his  grantor  his  costs  and  reasonable  fees  of  counsel 
which  he  had  been  compelled  to  pay  in  defending  his  title,  as 
a  part  of  the  damages  which  he  had  sustained  by  the  breach 
of  the  covenant  of  warranty.  These  cases  seem  to  me  fully 
to  justify  the  construction  put  upon  this  bond  by  the  court 
below,  and  the  judgment  should  be  iffirmed. 

DsNio,  Lon  and  Jaicss,  Js.,  concurred ;  Coxsnooi^  Ch.  J,, 
Sblhsn  and  Hott,  J&,  dissented. 

Judgment  afl^rmed. 


MHiLEb  k  LuTHEB,  v.  Earls  et  al 

A  judgment  by  confeflsiaa  entered  upon  an  insufficient  statement^  but  not 
impeached  for  aetual  fraud,  ia  good  as  between  the  parties. 

Where  the  property  of  the  defendant  has  been  sold  under  an  execution 
Qpon  such  a  judgment^  the  purchaser's  title  cannot  be  impeached  by  a 
creditor  hanng  no  judgment  or  lien  on  the  property  at  the  time  of  the 
levy. 

Appeal  fh>m  the  Supreme  Court.    The  complaint  stated  a 
Judgment  by  confession  against  James  Heth,  on  the  23d  of 
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Arngmtf  1M6|  is  lltTor  of  ib^  defondasito  }n  i^  aiDlira,  upon 
whieh  ttnootkm  wat  wied,  and  Biath'&  propertj  aold  l^  tbe 
sheHflE^  and  the  proceeds  of  sale  paid  oyer  to  the  defandanta 
That  on  the  8th  of  November,  1866|  the  plaintifb  reooyered  a 
jadgmenl  againat  Hetb,  and  iaaned  ezeootiiMi  thereoa,  which 
waa  letamed  tmaatiafied.  The  coaaplaini  aet  oat  the  oonlBa* 
aion  of  the  judgment  by  Heth  to  tjhe  defendanta,  and  claimed 
that  it  did  not  ooofbnn  to  the  pioriaiocia  of  tbe  Gode^  and  that 
it  was,  therefiiEeL  yoid :  and  the  pfadntifis  in  tikis  action  4>l#^)ffKM^ 
that  the  monej  so  leceiyed  b j  die  defendants  from  the  sheriff 
on  the  Toid  judgment  and  ekeenlion,  should  be  applied  and 
paid  over  in  satiflfcfitinn  of  the  plaintiA'  judgment  The 
defendants  demurred,  alleging  that  the  complaint  dad  not  atate 
ftcts  suffieieDt  to  constitute  a  cauae  of  action.  The  demurzaor 
was  spdtained  ^  special  term,  and  judgment  giyen  for  the 
defendants,  which  was  affinned  at  general  term.  The  plaintiflk 
appealed  to  this  court 

Charge  Wi  Sttvena^  for  the  appellants. 

JK.  H,  Bourne,  for  the  respondents, 

Daviss,  J.  At  the  time  of  the  sale  of  Heth's  property,  and 
the  payment  of ^  the  proceeds  oyer  to  the  defendants  in  this 
action,  it  does  not  appear  that  these  plaintifb  were  in  a  poai« 
tion  to  challenge  or  object  to  that  sale  and  payment  If  Heth 
chose  to  adopt  this  form  of  paying  the  defendants  the  amount 
he  owed  them,  it  is  not  perceiyed  that  any  objection  can  be 
taken  by  these 'plaintiffs  to  such  payment  Heth  certainly 
would  be  estopped  from  alleging  or  setting'  up  that  the  judg« 
ment  was  not  yalid,  or,  in  other  words,  was  not  a  judgment, 
and  after  he  stood  by  and  saw  his  property  sold  under  an 
execution  issued  upon  it,  and  the  proceeds  paid  oyer  to  the 
defendants,  he  would  be  estopped  from  recalling  such  payment 
The  plaintiff  are  certainly  in  no  better  position  than  that 
occupied  by  Heth,  and  as  the  transaction  was  completed  before 
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the  recoveiy  of  the  plaintifSi'  judgment,  thej  are  not  in  a  poai* 
tion  to  impeach  it  The  judgment  appalled  from  should  be 
affirmed. 

JiiKSS,  J.  Proceeding  by  action  is  a  proper  mode  of  testing 
the  validity  of  the  senior  judgment  {Dunham  v.  Waterman^ 
17  N.  Y.,  9, 14, 16.) 

On  the.  entry  of  a  judgment  by  confessioni  the  Code  (§  888) 
requires  £rom  the  defendant  a  statement  in  writingi  verified, 
of  the  £ftcts  out  of  which  the  indebtedness  confessed  arose. 
The  statement  on  which  the  judgment  sought  to  be  set  aside 
was  entered,  is  as  follows:  "This  confession  of  judgment  i^ 
for  and  upon  a  balance  of  account  against  me,  *  «  «  * 
for  goods,  wares  and  merchandise  purchased  by  me  of 
them."  This  does  not  fiiUHl  the  requirement  of  the  statute. 
Although  it  stated,  and  no  doubt  truly,  the  &ctB  upon  which 
the  indebtedness  existed,  it  did  not  give  the  facts  out  of  which 
that  indebtedness  arose  or  originated.  It  does  not  state  when 
the  goods  were  bought,  the  terms,  the  amount,  quantity  oi 
kind :  and  although  the  confession  purports  to  be  for  a  balance, 
it  does  not  allege  or  show  any  payments  made,  nor  state  how 
such  balance  was  ascertained  In  fsust,  the  statement  is  as 
broad  and  general  as  a  declaration  containing  simply  the  com- 
mon counts.  It  furnishes  no  data  whereby  its  truth  can  be 
tested,  or  the  actual  amount,  if  anything,  due  the  plainti£&, 
ascertained.  The  statement  is  clearly  insufficient  within  all  the 
cases  decided  in  this  court.  {ChappeU  v.  Chappdl,  2  Kem., 
215 ;  Dunham  r,  Watermanj  17  N".  Y.,  9 ;  Lanning  v.  Oarpen- 
ter,  20  N.  Y.,  447 ;  Frdigh  v.  Brink,  22  Id.,  418.) 

As  between  the  parties  themselves,  however,  the  judgment 
confessed  should  be  held  legal  and  valid ;  that  being  so,  the 
levy  and  sale  of  property  under  it  was  good  as  against  the 
defendant,  and  all  the  world,  except  judgment  creditors  exist- 
bg  and  having  a  lien  upon  his  property.  Until  the  plaintifb 
had  recovered  their  judgment  against  Heth,  they  had  no  lien 
upon  his  proper^.    Until  then  he  had  a  right  to  dispose  of  it 
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or  its  prooeeds,  in  pajmept  or  satis&ction  of  lus  debts,  or  in 
any  other  way  not  fraudulent 

What  was  said  by  this  court  in  ChappdL  v.  OhappsU  (4 
Kern.,  215),  that  a  judgment  entered  upon  an  insufficient  state- 
ment  was  to  be  deemed  fraudulent  and  void  as  to  other  judg- 
ment creditors  of  the  defendant^  must  be  limited  in  its  effect 
to  such  proper^  of  the  judgment  debtor  as  remained  undis- 
posed of  at  the  time  of  obtaining  such  other  judgments,  and 
cannot  be  construed  as  intending  that  money  made  and  paid 
over  under  such  confessed  judgment,  prior  to  any  lien  acquired 
by  the  other  judgment  could  be  recoyered  by  them. 

The  complaint  does  not  aver  that  their  judgment  was  con- 
fessed with  a  fraudulent  intent:  it  is  claimed  to  be  void  by 
reason  of  an  insufficient  statement  of  confession;  no  other 
fraud  is  charged.  It  was  held  in  Ames  y.  Blunt  (5  Paige,  18)^ 
that  *'  although  an  assignment  for  the  benefit  of  creditors  was 
fraudulent  as  to  those  who  do  not  assent  to  it,  the  assignees 
are  not  answerable  for  the  proceeds  of  assigned  property 
actually  paid  to  bona  fide  creditors  of  the  assignor  pursuant  to 
the  assignment,  before  any  others  haye  obtained  either  a  legal 
or  equitable  lien  on  such  property,  or  the  proceeds  thereof." 

The  Chancellpr  in  WaJseman  y.  Orover^  declared  an  assign- 
ment  for  the  benefit  of  creditors  yoid,  but  decreed  that  the 
assignee  be  allowed  all  payments  made  under  it  to  the  creditors 
of  the  assignor  preyious  to  filing  the  bill  to  set  it  aside;  and 
that  decree  was  affirmed  by  the  court  of  last  resort  {Orover  y. 
Wakeman,  11  Wend.,  187,  190,  226.) 

These  cases  proceed  upon  the  theory  that  the  legal  and 
equitable  rights  of  the  plaintiffs  haye  not  been  defrauded  by 
such  distribution;  upon  the  principle  tha,t  the  property  assigned 
had  been  distributed  according  to  the  direction  of  the  assignor 
in  payment  of  bona  fide  creditors,  to  whom  such  proceeds 
might  haye  been  lawfully  distributed  by  the  assignors  them- 
selyes  at  any  time  before  the  complainants  obtained  any  legal 
or  equitable  claim  thereon.  So  in  this  case,  the  debt  for  which 
the  confession  was  giyen  being  bona  fide;  the  property  leyied 
upon  might  haye  been  lawfully  applied  by  the  judgment 
BumL — ^Vou  Z.  15 
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debtoi^  wUiiottljtdgnMl^  lothe{Myiiiftat<>fmi<di4]6bt  atany 
time  before  the  plaintifEs  in  Hm  mm  cd>tiBBed  %txj  legal  or 
•quitiUelientheMoa;  and  the  pvooaeds  of  aaoh  pvopeity  bar* 
mg  been  applied  to  the  payment  of  aidi  ^onayScb  debt^  AlOQ^ 
fbe  instrumeatalitjr  <3f  a  defeetiTe  jadgmaftt  beifose  aiqr  legd 
<v^6qaitaUe  Uea  was  obtained  «pon  it  by  any  other  ereditor, 
At  property  caniiot  be  reeaHeti,  nor  its  piooeeda  nooyezed  by 
a  Bubseqvent  judgment  creditor,  altboagh  the  pric^  jadgmetti 
10  Toid  as  to  him,  for  any  remaining  property  of  die  judgment 
debtor  undiflpoeed  o£ 

DsNio,  Lor  and  Hott,  Ja.,  ooncnned;  GoxBrooK,  (%.  J., 
aaai  Masqk,  J.,  diflsented* 


Judgment  affirmed. 


Thk  PsoplKi  €x  rd,  FisDUB,  V.  MsAD  et  dL 


Chapter  375  of  1852,  required  the  raising  by  tax  on  the  town  of  Qenoe  of 
the  interest  on  certain  bonds  of  that  town,  the  money  to  be  reoeiTed 
and  pud  to  th^  bondholders  by  oommissnoners  appointed  for  that  pur- 
pose. The  money  haring  been  raised,  it  seems  that  mandamos  to  the 
eommissionefs  is  the  profMr  remedy  to  enfovoe  paymeDt  and  not  ao 
action  Against  the  town. 

TtM  act  directing  the  commissioners  to  issue  hondi  '*  nnder  their  official 
signatures,'*  is  satisfied,  it  seems,  by  instruments  not  under  seal,  and 
payable  to  bearer. 

The  deoinon  in  Storm  t.  The  Tbtm  of  Omoa  (23  N.  T.,  439),  reiterated 
liiat  a  oertifioate,  required  by  the  statute,  but  not  made  evidence,  that 
the  tajq[>ayers  had  assented  to  the  issue  of  the  bonds,  is  not  proof  for  a 
hanaflde  holder  of  the  fact  of  sudi  assent 

a 

AfpsaIi  fiom  a  judgment  of  liie  Sapreme  Oourt,  by  which  a 
peremptory  mandamus  was  awaided,  requiring  the  defendants, 
aa  the  eupenrieor  and  railroad  oommimonem  of  the  town  of 
Genoa,  in  Cayuga  county,  to  pay  to  the  relator,  $M6,  alleged 
to  be  due  him  from  the  town  of  Oenoa  for  interest  upon  eight 
obligations  of  said  town  for  the  payment  of  $1,000  each,  heU 
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by  the  rdator,  which  interest  fell  due  on  the  flret  day  of  Januaiy 
and  the  Aret  day  of  Jaly,  1866,  and  fix  which  the  relator 
hoUa  ootipons  attached  to  the  principal  obUgadona.  The  obli* 
gationa  purport  to  have  been  iflsoed  pnnmant  to  an  act  of  the 
Icigklalore  passed  in  the  year  1868,  entitled  '*  an  aet  to  authorize 
any  town  in  the  ooanty  of  Oaynga  to  boivoir  money  tot  aiding 
in  the  construction  of  a  railroad  or  railroads  fix>m  Lake  Ontario 
to  die  New  Yoxlc  and  Srie  oar  Oaynga  and  Sosqnclniina  rail- 
road" (eh.  S76).  They  are  in  the  form  of  corporate  or  mnni- 
equd  bonds,  except  that  no  seal  was  attodied  to  lliem;  and 
tbey  are  payable  to  Aahbd  Aveiy,  or  bearer.  The  coupons 
are  in  the  form  of  due  bills,  payable  to  bearer,  and  there  is  one 
tofc  eadb  half  yesar'a  interest 

Tbit  set  referred  to  provides  ihat  the  assessors  of  any  town 
in  Oaynga  county  (who  were  made  commiasionen  for  that 
purpose),  in  conjunction  with  the  supervisor,  may  borrow  on 
the  fidth  and  credit  of  liie  town,  a  sum  not  exceeding  $26,000, 
for  not  more  tihan  twenty  years  and  at  an  interest  not  greater 
than  seven  per  cent^  ''  and  they  are  to  execute  therefor,  under 
their  official  signatures,  a  bond  or  bonds  on  which  the  interest 
diall  be  made  payable  (Lunnally,  or  semi-annually,  Ac.  The 
moneys  to  be  boerowed  are  to  be  paid  over  to  the  president  and 
direotois  of  such  railroad  company,  organized  under  the  gene- 
ral railroad  law,  as  shall  be  expressed  by  the  written  assent  of 
two-ihirds  of  ihe  resident  taxpayers  of  said  town,  to  be  ex- 
pended in  constructing  and  maintaining  a  railroad  passing 
through  the  dty  of  Auburn,  and  connecting  lake  Ontario  with 
one  of  certain  other  railroads  mentioned,  "provided  always, 
that  tilie  said  supervisor  and  commissioners  shall  have  no  power 
to  do  any  of  the  acts  authorized  by  this  act  until  a  railroad 
company  has  been  duly  organized  according  to  the  require- 
ments of  the  general  railroad  law  for  the  purpose  of  construct- 
ing the  aforesaid  described  railroad,  and  the  written  assent  of 
two-thirdsof  the  resident  persons  taxed  in  said  town,  as  appear^ 
kig  on  the  assessment-roll  of  such  town,  made  next  previous 
to  the  time  such  money  may  be  borrowed  shall  have  been 
olbtained  by  said  supervisor  or  comnussioners,  or  some  one  or 
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more  of  them,  and  filed  in  the  clerk's  office  of  Cayuga  countj, 
together  with  the  affidavit  of  such  saperyisor  or  commiaaionerB, 
or  any  two  of  them  attached  to  sach  statement^  to  the  eCFeot 
that  tiie  persons  whose  written  assent  are  thereto  attached  and 
filed  as  aforesaid,  comprise  twchthirds  of  all  the  resident  tax* 
payers  of  said  town  on  its  assessment-roll  next  previous  there- 
to." (§  1.) 

The  commissioners  are  authorized  to  subscribe  to  the  capi- 
tal stock  of  the  railroad  company  in  behalf  of  the  town  to  an 
amount  equal  to  the  aggregate  of  the  bonds,  and  the  supervisor 
is  to  act  in  behalf  of  the  town,  at  meetings  of  the  stockholders. 

(I§  2,  8.) 

The  board  of  supervisors  of  the  county  are  to  cause  to  be 
raised,  annually,  from  the  taxable  property  of  any  town  which 
shall  borrow  money  under  the  act,  sufficient  money  to  pay  the 
interest  on  its  bonds,  as  it  shall  become  due.  The  money  so 
received  is  to  be  paid  to  the  supervisor  and  commissioners  of 
the  town,  who  are  to  pay  the  interest  on  the  bonds  as  it  shall 
&I1  due.  (§  4.)  Provision  is  also  made  for  eventually  raising 
money  to  repay  the  principal  to  be  borrowed. 

Duplicate  copies  of  the  bonds  to  be  issued  by  any  town  are 
to  be  filed  in  the  county  clerk's  office,  and  the  supervisor  of 
each  town,  which  has  been  a  borrower  under  the  act,  is  to 
report  annually  to  the  board  of  supervisors,  the  amount  neces- 
sary to  be  raised  in  his  town  to  pay  interest  on  the  bonds  (§8.) 
The  remainder  of  the  act  is  devoted  mainly  to  detailed  direc- ' 
tions  for  managing  the  railroad  stock  which  the  borrowing 
towns  were  expected  to  acquire.  The  town  assessors,  who,  at 
the  outset  were  to  act  as  commissioners,  in  connection  with  the 
supervisor,  are,  after  the  first  year,  to  be  replaced  by  two 
persons  to  be  chosen  expressly  as  commissioners  by  the  town 
meeting.     , 

The  supervisor  and  commissioners  of  Genoa,  on  the  26th 
February,  1858,  executed  twenty-five  bonds  of  the  character 
mentioned,  for  the  payment  of  one  thousand  dollars  each,  the 
principal  payable  in  twenty  years,  and  the  interest  semi-annu- 
ally.   They  also  subscribed  for  $26,000  of  the  capital  stodc 
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of  the  Lake  Ontario,  Auburn  and  New  York  railroad  com- 
pany, a  corporation  forlned  under  the  general  railroad  act^ 
which,  in  respect  to  the  route  of  its  road,  fulfilled  the  condi- 
tions prescribed  by  the  act  Twenty-two  of  the  bonds  (which 
included  those  afterwards  purchased  by  the  relator)  were  in 
October,  1858,  delivered  to  the  treasurer  of  the  railroad  com* 
pany  in  payment  for  so  much  of  the  stock,  the  scrip  for 
which  was  issued  and  indorsed  as  paid  in  full ;  but  there  was  an 
agreement,  expressed  in  the  receipt  given  by  the  company,  that 
it  might  return  the  stock  at  any  time  within  eight  months  and 
cancel  the  indorsement  of  it  on  the  scrip,  ,and  that  within  the 
same  time  the  town  might  take  back  the  stock  upon  payment  of 
its  par  value ;  and  also  that  if  the  company  should  sell  it  for 
more  than  par,  the  town  was  to  have  the  benefit  of  the  premium. 
Neither  of  these  reservations  were  acted  upon  by  either  side. 
The  remaining  three  dF  the  twenty -five  bonds  were  pledged  to 
a  bank  to  raise  money  to  make  the  cash  payment  towards  the 
stock  required  by  the  act  There  was  no  other  borrowing  by 
means  of  the  bonds,  than  as  above  mentioned.  The  treasurer 
of  the  company  put  certain  of  the  bonds  into  the  hands  of  a 
broker  in  New  York  to  sell,  and  eight  of  them  were  purchased 
by  the  relator  at  eighty  per  cent  of  the  amount  expressed  to 
be  payable  by  them,  and  five  per  cent  in  addition  on  the  whole 
amount  was  paid  by  the  company  as  a  commission  to  the  bro- 
ker, for  negotiating  them. 

One  of  the  subjects  litigated  was  whether  the  assent  of  two- 
thirds  of  the  taxpayers  had  been  obtained,  as  required  by  the 
statute.  Three  papers  of  similar  tenor,  each  purporting  to 
express  the  assent  of  the  subscribers  to  the  borrowing  by  the 
town  of  $25,000  for  the  purpose  mentioned  in  the  act,  were 
produced,  with  many  names  purporting  to  be  subscribed  to 
each,  to  which  was  annexed  an  affidavit  of  the  supervisor  and 
assessors  of  Gtenoa,  by  which  they  deposed  that  the  several 
persons  whose  written  assent  was  thereto  attached,  composed 
two-thirds  of  all  the  resident  taxpayers  of  the  town  on  its 
assessment-roll  made  and  completed  next  prior  to  the  date  of 
the  affidavit,  which  was  the  11th  day  of  September,  1862. 
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These  papers  were  filed  in  the  county  clerk's  office,  and  there 
was  attached  to  each  of  the  obligations  a  clerk's  certificate  that 
such  written  assent  and  affidavit  had  been  so  filed.  Evidence 
was  given  tending  to  show  that  several  of  the  names  of  persons 
purporting  to  be  subscribed,  as  assenting  taxpayers,  were  not 
on  the  assessment-roll  for  the  proper  year,  and  that  all  the 
subscriptions  to  the  three  papers  did  not  number  two-thirds  of 
tixe  persons  on  the  roll  for  thtU  year.  It  was  proved  that  the 
board  of  supervisors  of  Cayuga,  county,  at  their  session  in  the 
l^utumn  of  1865,  had  provided  for  the  raising  of  the  money  to 
pay  the  interest  upon  the  $25,000  of  bonds  which  had  been 
issued  by  the  town  of  Genoa,  though  the  supervisor  from  that 
town  made  no  report  of  the  amount  required  according  to  the 
act,  and  voted  against  the  resolutions  for  raising  the  money. 
The  amount  so  raised  was  paid  over  to  the  county  treasurer. 
The  prior  interest  on  the  bonds  had  been  regularly  raised  and 
paid  according  to  the  act 

The  issue  was  made  up  by  the  alternative  mandamusi  the 
return  of  the  supervisor  and  railroad  commissioners  thereto, 
and  the  plea  to  the  return  put  in  by  the  relator. 

The  trial  took  place  at  the  Cayuga  circuit  before  Judge 
Wbllbs,  sitting  without  a  jury^  The  facts  above  mentioned^ 
with  some  others  of  less  materiality  referred  to  in  the  opinion, 
appear  from  the  pleadings  and  the  evidence. 

In  a  paper  contained  ift  the  Case,  called  the  findings  and 
decision  of  the  judge,  the  execution  and  issuing  of  the  bonds 
were  found,  and  that  the  town  of  Genoa  had  complied  with 
die  various-  requirements  of  the  act  as  mentioned  in  the  writ| 
and  that  the  relator  purchased  the  eight  bonds  held  by  him 
'4n  good  faith  and  for  a  good  and  valid  consideration  paid  by 
him,  and  became  the  bona  fide  owner  and  holder  thereof."  The 
raising  the  interest  money  and  the  payment  thereof  to  the 
Qounty  treasurer,  who  held  it  subject  to  t\Ub  order  of  the  defend- 
ants, and  was  ready  to  pay  it  to  them,  and  that  they  refused 
to  receive  it  were  also  stated  as  facts  found  by  the  judge.  The 
qii  'Stions  discussed  in  the  opinion  were  raised  upon  the  trial 
in  'he  form  of  objections  to  reading  the  obligations. ia  evidence^ 
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and  oa  a  motion  tor  a  nonanit^  and  tar  jud^ent  fbr  tke 
defendants,  the  rulings  upon  wluch  were  agunat  the  defend* 
ants.  Judgment  was  theu^apoa  given  for  the  award  of  • 
peremptory  writ  requiring  the  defendants  to  leeeiTe  from  the 
treaanzer  |560  of  the  monejin  his  hands,  and  to  pay  it  to  the 
xeUtor  in  satiafiiction  of  the  interest  laentioned  im  theeoapona 
aforesaid,  and  judgment  for  eosta  waa  also  girea  againsi  the 
defendants.  The  ease  came  hare  upon  an  appeal  from  the 
judgment  <^  affiimanee  lendeved  hy  the  general  term. 

Warrm  T.  Wardm^  frr  the  appeUantL 

Olwer  IE  iUrtwf,  fer  the  raspoodBnt 

r 

DxNiD,  J.  The  fliat  qoeetioii  to  be  eonttdeied  iSy  wlwdaBiv 
upon  the  aasumptioa  that  the  obligations  held  by  Ae  idatar 
ue  valid  securities  under  the  act  of  1852,  the  procaeding  by 
mandamua  is  the  appropriate  remedy  for  the  rdEator  under  the 
GircumstaBee8(^11iecaee.  It  is  shown  that  the  momqr  to  pagr 
the  interest  has  been  ooUected  from  the  tazpayert  o£  Ae  town^ 
by  meana  of  the  usual  oflleial  agepcie%  aoeording  to  the  diiec- 
tions  of  the  act  under  which  the  bonds  were  issuedy  and  Aat 
it  has  been  paid  to  the  county  treasurer.  It  their  beonae  tbe> 
duty  (suppoaing  the  bonds  to  be  I^I)^  of  the  defendants'-* 
the  railvoad  commissioiierB— to  receive  this  money  from  lihe^ 
treasurer  and  pay  it  to  the  creditors  who  held  the  t)ends. 
But  they  refused  to  perform  thia  duty  and  the  mandamua 
awarded  by  the  Supreme  Court  waa  to  coeree  ihem  to  its  pes* 
fermance.  It  is  one  of  the  most  uauid  offices  of  the  writ  of  man- 
damns  to  compel  executive  aaad  ministerial  officers  to  perfimii' 
(^Scial  dutiea  appertaining,  to  their  offices,  where  an  individual' 
has  a  private  and  a  peouniaiy  interest  in  such  perfermaneef  and 
there  can  be  no  doubt  but  that  it  it  ui  appropriate  reaoedy  ]»^ 
the  preset  case,  unless  it  can  be  shown  that  Aendakoap  Ins  a* 
complete  remedy  by  action.  It  is  plain  that  he  has  not  sucb 
remedy  i^nst  the  county  treasurer,  far  he  standi  ready  ta 
perform  the  ftmetions  required,  of  him.    It  is  probable  that  a»* 
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actioii  on  the  oase  would  He  against  the  supervisor  and  commis- 
sioners, at  the  suit  of  the  creditors,  but  the  recovery  would 
not  necessarily  be  the  amount  due 'the  party  for  interest  on  his 
bond,  but  a  sum  for  unliquidated  damages  to  be  assessed  by 
die  judgment  of  a  jury.  But  a  right  of  action  against  the 
officer  who  oaght  to  perform  the  duty,  can  never  be  an  answer 
to  a  motion  for  a  mandamus  to  compel  its  performance,  because 
if  this  were  so^  the  remedy  would  be  taken  away  in  nearly 
every  case;  for  the  right  to  an  action  for  damages  generally 
exists  where  a  party  is  entitled  to  a  remedy  by  mandamus 
against  a  ministerial  officer.  In  McOuBough  y.  The  Mayor ^ 
of  Brooklyn  (28  Wend.,  458)^  it  was  said  by  Judge  Bronson 
that,  "although,  as  a  general  rule,  a  mandamus  will  not  lie 
where  the  party  has  another  remedy,  it  is  not  imiversally  true 
in  relation  to  corporations  and  ministerial  officers.  Notwith- 
standing they  may  be  liable  to  an  action  on  the  case  for  a 
n^lect  of  duty,  they  may  be  compelled  by  mandamus  to 
exercise  their  functions  according  to  law."  See,  also,  the  case 
of  The  PeopJe  v.  The  Supervisors  of  Oolwmbia  Oounty^  to  be 
presentiy  mentioned  for  another  purpose. 
,  But  the  principal  argument  against  the  right  to  a  mandamus 
in  this  case  is  that  the  relator  has,  as  alleged,  a  perfect  right 
of  action  against  the  town ;  and  there  are  cases  which  &vor 
this  view.  In  ex  parte  Lynch  (2  Hill,  45),  the  legislature  had 
directed  the  supervisors  of  the  City  and  County  of  New  York 
to  audit  and  allow  the  salaries  of  the  judges  of  a  certain  city 
court,  and  Mr.  Lynch,  one  of  the  judges,  moved  for  a  man* 
damns,  and  the  motion  was  denied  on  the  sole  ground  that  he 
had  a  remedy  by  action  against  the  city  corporation.  This  is 
certainly  a  strong  case.  The  same  principle  was  stated  in  an 
opinion  in  this  court  {The  People  v.  The  Supervisors  of  Che- 
ncmgo  Ch.j  1  Kern.,  563),  but  the  judgment  was,  I  think,  placed 
on  another  ground,  namely,  that  the  relator  had  no  right  to 
the  money  which  he  sought  by  the  mandamus  to  have  raised 
by  the  action  of  the  board  of  supervisor&  See,  also,  ex  parte 
The  Fhreman^s  Insurance  Company  (6  Sill,  243),  where  a  man- 
damus to  compel  a  corporation  to  transfer  stock  which  the 
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relator  claimed  to  be  entitled  to,  was  denied,  on  the  ground 
he  had  an  action  against  the  corporation  for  a  refosal  to  make 
ihe  transfer.    But  I  do  not  think  these  cases  are  fully  in  point 
against  the  plaintifll    None  of  them  present  the  case  of  a  pro- 
ceeding  prescribed  by  statute  for  raising  money  by  a  local  tax 
for  the  benefit  of  a  class  of  creditors,  where  that  proceeding  has 
been  carried  on  according  to  law  nearly  to  its  completion,  where 
it  has  proved  effectual  in  raising  the  money  from  the  tazpay« 
ers  who  were  the  proper  parties  charged  with  its  payment,  and 
where  the  only  step  wanting  to  produce  satisfaction  to  the 
creditor  is  the  payment  of  the  money,  so  raised,  into  his 
hands.    If  the  defendants  are  allowed  to  persist  in  reftising  to 
make  payment,  on  the  ground  that  the  relator  has  a  right  of 
action  against  the  town,  and  they  should  act  on  that  sugges* 
tion  and  prosecute  the  town,  the  anomaly  would  be  presented 
of  the  legal  pursuit  by  a  creditor  of  money  owing  by  the 
town,  which  it  had  already  raised  and  collected  from  the  tax- 
payers and  placed  in  the  hands  of  a  public  officer  for  the  pur> 
pose  of  being  paid  to  his  creditors — all  in  performance  of  spe- 
cific statutory  directions — but  where  in  consequence  of  the 
perversity  of  the  official  persons,  whose  duty  it  was  made  to 
pay  it  over,  it  could  not  be  obtained  by  the  creditor.    Upon 
the  argument  of  the  defendant's  counsel,  judgment  must  be 
recovered  against  the  town,  which  would  have  no  means  of 
satisfying  it  without  further  legislation,  while  at  the  same  time 
the  money  collected  specifically  to  pay  such  creditor  must  remain 
in  the  hands  of  tlie  treasurer,  no  person  being  by  law  entitled 
to  take  it  from  him  except  these  official  persons,  who  refuse  to 
have  anything  to  do  with  it    It  seems  to  me  one  of  the  most 
appropriate  cases  for  the  remedy  by  mandamus  against  the 
recusant  officers  which  can  be  conceived.    The  reraedj  against 
the  town,  conceding  that  an  action  will  lie  against  it,  is  inade- 
quate ;  for  towns  are  not  presumed  to  have  any  property  liable 
to  seizure  on  executions,  and  they  have  no  power  of  taxation 
which  would  enable  them  to  raise  this  money  again.    In  the 
cases  ex  parte  Lynch  and  ex  parte  The  FiremarCa  Insurance  Com- 
pany^ the  parties  to  whom  the  applicant  for  a  mandamus  was 
Smith. — ^Vol.  X.  16 
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referred,  as  those  against  which  he  had  another  remedy,  were 
reguhir  oorpo  rations  with  a  fall  goDeral  liability  to  be  sued, 
and  in  judgqaient  of  law  had  sufficient  property  to  pay  his 
daicn;  bat  a  town  has  only  limited  corporate  powersi  and  no 
powers  whatever  to  become  a  debtor  for  borrowed  money,  or 
to  pro^v^ide  for  the  payment  of  such  a  debt  except  what  is  con 
ferred  by  the  act  of  1852  (1  R  S.,  887).  That  act  does  not 
contemplate  a  sait  against  the  town  in  yny  CTent,  and  the  only 
method  which  it  provides  for  the  payment  of  the  debts,  which 
it  was  thereby  authorized  to  incur,  was  the  one  which  has  been 
pursued  nearly  to  its  proper  eonsummati^n,  but  which  has 
become  ineffectual  by  the  refusal  of  the  defendants  to  perform 
the  part  aligned  to  them  in  the  detailed  arrangements  for  the 
aatisfistction  of  the  debt  The  case  is  similur  in  principle^ 
though  £fur  stronger  for  the  implication  of  the  remedy  than  that 
cf  Tht  PwpU  v.  Tht  Superviaora  of  Chlurnbta  County  (10  Wend., 
868).  A  statute  had  charged  upon  the  respective  counties  any 
defioiency  which  might  arise  upon  the  sale  of  land  mortgaged 
to  the  con^missioners  of  loans,  and  bad  directed  that  the  amount 
skrald  be  raised  by  the  board  of  supervisors;  and  the  case  of 
such  a  deficiency  having  occurred  in  the  County  of  CcdumBia, 
the  Attorney-General  procured  a  mandamus  to  compel  the 
supervisors  to  do  their  duty  by  raising  the  money  to  meet  the 
defioiency.  The  question  was  presented  by  a  demurrer  inter- 
posed by  the  Attorney-Oeneral  to  the  return  of  the  board  of 
supervisors ;  and  on  the  argument  their  counsel  urged  that 
mandamus  was  not  the  proper  remedy,  the  eounty,  as  they  eon- 
tended,  being  liable  to  an  action.  The  answer  of  the  court  to 
this  position,  as  set  forth  in  the  opinion  of  Chief  Justice 
SA.VA0JE,  ia  giving  judgment  for  a  peremptory  mandamus, 
eontains  all  that  is  necessary  to  add  upon  this  branch  of  the 
case:  "Is  this  a  proper  case  iot  mandamust  It  has  often  been 
decided  in  England  and  by  this  courts  that  a  mandamus  will  not 
be  granted  where  there  is  a  remedy  by  action.  The  party  ask* 
ing  for  a  mandamus  must  have  a  clear  legal  rights  and  no  other 
appropriate  specific  remedy.  (2  Cow.,  444 ;  1  Wend.,  825 ;  7 
Term  IL,.896,.4Q4.)    If  an  action  lies  in  this  case  then  a  man* 
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damos  8lu>ald  be  refused.  I  think  an  action  would  not  lie. 
The  statute  directs  the  supenrisors  to  levy  and  collect  the 
amount  of  the  deficiency ;  it  is  a  duty  imposed  upon  those 
officers  which  should  be  performed  by  them ;  but  for  this  n^- 
lect,  the  county,  in  its  corporate  capacity,  should  not  be  pun* 
ished;  nor  does  any  liability  attach  to  the  county  to  pay  the 
money  in  any  way  other  than  that  pointed  out  in  the  statute. 
Should  it  be  thought  that  the  offending  supervisors  ought  to 
respond  personally  in  damsges,  which  is  certainly  very  ques- 
tionable,  still  there  is  no  principle  which  would  graduate  the 
damages  to  the  deficiency  which  would  arise  from  the  mort* 
g^e  in  question;  and 'for  aught  the  court  can  know,  the 
money  possibly  might  not  be  collected  in  that  way.  Besides, 
the  law  does  not  contemplate  satisfiiction  in  any  other  mannef 
than  by  an  assessment  upon  the  taxable  property  of  the  county. 
An  action,  therefore,  is  not  the  appropriate  and  specific  reme- 
dy." If  the  opinion  should  be  thought  to  go  too  &r  in  deny* 
ing  the  liability  of  the  county  to  an  action,  still  the  case  is  an 
aothority  for  holding  that  where  a  particular  method  of  raising 
mcHiey  for  local  pubUc  purposes  is  prescribed  by  statute,  the 
party  entitled  to  receive  it  has  a  right  to  the  full  and  perfect 
execution  of  the  power  conferred,  which  may  be  enforced  by 
the  writ  of  mandamus. 

But  it  is  insisted  that  it  was  incumbent  on  the  relator  to  show 
that  he  was  the  holder  of  the  obligations  of  the  town  issued 
under  the  act,  which  he  had  a  right  to  enforce.  I  will  not  stop 
to  inquire  whether  the  defendants  are  not  estopped  from  ques* 
tioning  the  validity  of  the  bonds  after  they  have  been  used 
with  the  consent  of  the  officers,  as  the  means  of  obtaining  the 
plaintiffii'  money^  and  after  the  taxpayers  have  contributed,  in 
the  manner  prescribed  by  law,  to  raise  a  fund  for  the  purpose 
of  reimbursing  him;  for  I  think  the  obligations  are  perfectly 
valid.  • 

It  is  objected  that  the  instruments  are  unauthorized,  because 
they  are  not  specialties;  and  it  is  argued  that  the  word  ^bond' 
used  in  the  act  can  only  be  satisfied  by  an  instrum(*nt  under 
seal     But  the  towns  do  not  have  and  are  not  supposed  to 
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possess  a  eommon  seal  There  is  no  provision  for  the  adop- 
tion of  one  or  for  its  custody*  But  if  the  town  had  a  seal  it 
would  not  have  been  proper  to  affix  it  to  these  obligations ; 
for  the  act  directs  that  they  shall  be  executed  in  another  man-' 
ner,  namely,  under  the  official  signatures  of  the  supervisor 
and  railroad  commissioners,  and  these  instruments  were  authen- 
ticated in  that  manner.  Whatever  force  there  may  generally 
be  in  the  words  "bond  or  bonds,"  which  were  used  in  the 
act,  it  is  overcome  by  the  explicit  direction  as  to  their  execu- 
tion, which  has  been  mentioned. 

The  obligations  were  not  issued  upon  the  making  of  a  loan 
of  money,  but  were  transferred  to  the  railroad  company  in 
payment  for  the  stock  subscribed  in  behalf  of  the  town.  In 
Starin  v.  The  Town  of  Genoa,  decided  at  the  last  term  (28  N.Y., 
439),  it  was  the  unanimous  opinion  of  the  court  that  this  was 
unauthorized  by  the  statute,  and  we  reversed  the  judgment 
which  the  plaintiff  had  obtained,  for  interest  payable  upon 
certain  of  the  bonds,  on  the  ground  that  they  could  only  be 
legally  issued  to  secure  money  advanced  by  way  of  loan. 
The  propriety  of  that  judgment  is  exemplified  by  the  facts  in 
the  present  case,  which  show  that  the  railroad  company  reali- 
zed only  $750  on  each  obligation  for  the  payment  of  $1,000, 
and  that  thus  the  town  would  be  obliged  to  pay  between  nine 
and  ten  per  cent  per  annum  upon  the  money  which  came  into 
the  hands  of  the  company  to  be  applied  towards  the  improve- 
ment in  which  the  town  was  assumed  to  be  interested,  besides 
being  holden  to  pay  at  the  maturity  of  the  loan;  if  the  transac- 
tion were  upheld,  one-quarter  more  money  than  had  been  fever 
realized  and  applied  to  the  object  contemplated.  This  was 
in  hostility  to  the  direction  that  the* interest  to  be  paid  for  this 
money  should  not  exceed  seven  per  cent.  But  in  the  case  of 
Starin,  the  plaintiff  purchased  the  bonds  directly  from  the  com- 
pany, with  a  knowledge  that  it  had  received  them  in  payment 
for  the  stock  and  not  upon  a  loan,  and  he  consequently  stood 
in  the  place  of  the  company.  In. the  present  case  I  am  of 
opinion  that  the  relator  occupies  the  position  of  a  bona  fide 
holder  of  commercial  paper,  and  is  not  liable  to  the  defence 
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which  existed  against  the  lailroad  eompanj  as  the  first  holder 
of  the  obligations.  The  instroments  are  negotiable  upon  their 
&ce,  and  they  have  all  the  requisites  of  promissory  notes. 
If  a  corporate  seal  would  prevent  their  being  held  to  be  nego 
tiable,  (which  since  the  case  of  The  Bank  of  Borne  v.  The  FiZ- 
Jage  of  Bomcj  19  N.  Y.,  20,  cannot  be  maintained^  no  defence 
would  arise  from  that  circumstance,  for  they  are  simple  con- 
tracts,  and  not  specialties.  The  statute  does  not  in  terms 
direct  them  to  be  issued  in  a  negotiable  form,  but  it  does  not 
forbid  it,  and  as  public  dnd  corporate  securities  inyariably 
contain  words  of  negotiability,  the  supervisors  were  well  war- 
ranted in  issuing  them  in  that  form.  The  rdator,  it  is  true, 
purchased  them  at  a  discount,  and  i^  instead  of  being  payable 
in  twenty  years,  they  had  been  active  mercantile  paper,  matur- 
ing  in  a  few  months,  that  circumstance  might  have  deprived 
the  rdator  of  the  character  of  a  bona  fide  holder.  But  it  is 
not  at  all  an  unusual  transaction  to  sell  State  or  municipal 
bonds,  or  corporate  securities  at  a  pi^ce  below  par.  These 
securities  must  have  been  entirely  unknown  in  the  money 
market  in  New  York,  and  considering  that  they  were  payable 
at  so  great  a  length  of  time,  and  bound  only  one  of  the  interior 
&rming  towns,  it  is  rather  surprising  that  they  brought  so 
large  a  sum.  There  is  nothing  in  the  circumstance  that  they 
were  parted  with  at  that  price  to  affect  the  purchaser  with  the 
imputation  ck  bad  faith.  On  this  ground  I  am  in  favor  of 
holding  that  the  relator  is  not  prejudiced  by  the  &ct  that  the 
bonds  were  first  negotiated  to  pay  the  stock  instead  of  being 
issued  upon  a  loan. 

But  the  relator  is  chargeable  with  knowledge  of  the  terms 
of  the  statute,  and  that  the  town  officers  had  no  authority  to 
act  unless  the  requisite  assent  of  two-thirds  of  the  taxpayers 
had  been  obtained.  'He  produced  papers  purporting  to  be 
signed  by  a  great  number  of  persons  assuming  to  be  resident 
taxpayers  of  Genoa,  but  did  not  prove  the  genuineness  of 
the  signatures,  nor  that  the  names  were  on  the  assessment- 
roll  ;  but  he  produced  also  from  the  files  of  the  clerk*s  office  the 
affidavit  of  the  then  supervisor  and  commissioners,  annexed  to 
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the  paper  containing  the  signatores,  affirming  the  &ot0  Teqah 
Ted  by  the  act  to  be  shown,  namely,  that  the  several  persoaB 
whose  written  assent  was  thereto  attached  composed  two-thirds 
of  all  the  te^dent  taxpayers  in  said  town  of  Gfenoa  on  its  assesfr* 
ment-ToU  made  and  completed  next  previous  to  the  date  of 
the  affidavit  It  will  be  seen  that  this  sworn  statement  affirmsi 
by  a  necessary  implication,  the  genuineness  of  the  signatures 
of  the  subscribers,  and  die  correspondence  of  those  names  with 
the  taxpayere  inscribed  on  the  rcJi,  and  ai&rms  positively  that 
tiiey  constituted  the  required  pr<^ortion  of  all  the  names  on 
tiie  TolL  It  wooild  'be  soAcient  to  sustain  the  judgment  in  this 
case,  if  &e  affidanrits  were  considered  prima  facie  evidence  of 
the  facte  stated  in  it,  for  although  evidence  was  given  by  the 
defendants  tending  to  contradict  these  statements,  it  does  not 
appear  that  the  judge  determined  the  question  of  fiict  ifn  &vos 
of  tiie  defendants ;  but  inasmnidh  as  he  decided  that  the  statute 
had  been  complied  with,  he  mnst  be  considered  as  having  found 
the  &Qt  against  the  defendants  if  such  finding  was  necessary  to 
support  the  judgment  Bat  it  is  very  dear  to  my  mind  lliat  the 
affidavit  was  conclusive  evidence,  in  favor  of  a  banaJUk  holder 
of  the  obligationa,  that  the  requisite  number  of  asarats  had 
been  obtained.  In  The  Bank  of  Borne  r.  The  Village  ofBonm^ 
just  mentioned,  which  was  an  action  to  recover  on  bonds  issued 
by  the  defendants  as  a  municipal  corporation,  the  statute  audio* 
rizing  them  had  provided  that  a  certain  amount  qf  stock  in  the 
railroad  company,  should  be  subscribed  by  odier  parties^  before 
the  oommissioners  of  the  railroad  fund,  whom  the  town  was 
required  to  elect,  should  have  any  authority  to  issue  the  bonds, 
and  those  commissioners  were  also  required  to  make  a  certifi- 
cate tliat  such  subscriptions  had  been  obtained  before  they  could 
issue  the  bonds.  There  was  nothing  in  the  act  which  in  terms 
made  the  certificate  evidence  of  the  performance  of  the  preli- 
minary set  That  was  left  to  be  inferred,  as  it  is  in  this  case, 
firom  the  character  of  the  act  to  be  performed,  and  its  apparent 
bearing  upon  the  authenticity  of  the  obligation  to  which  it  re- 
lated. In  both  cases  the  preliminary  act  was  one  which  it  would 
be  impossible  for  one  desirous  of  lending  on  the  bonds  satisfao- 
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tetiljr  tD  Qseertaiiu  Tbe  act  thenfore  derised  Ihat  meibod 
of  deteeflofmmg  it  The  dcfeiida&is,  <m  the  trial  of  the  oaae  on 
^  Bone  beads,  offered  proof  teiMlng  to  eliow  that  Talid 
sabsoriptions  to  the  leqaiied  amoont  had  Bot  been  obtained, 
which  proof  was  rejected;  and  we  held  that  the  certificate 
was  conclusiye  evideacb  of  Ihe  fbct  in  faror  of  bonajide  hold- 
ers of  iSie  bonds.  The  case  is  parallel  in  principle  with  the 
one  befofe  us,  and  ought,  I  think,  to  detertnine  the  question 
against  the  defendants.  It  has  been  suggested  that  the  effect 
claimed  for  the  affidavit  was  considered  and  pronounced 
against,  in  Starin  v.  T?ie  Hhwn  of  OenoOj  aboye  mentioned. 
I  understood  the  judgment  in  that  case  to  have  been  placed 
upon  the  ground  that  the  bonds  were  not  issued  upon  a  loan, 
and  that  the  plaintiff  was  not  a  bona  fide  holder  of  the  paper 
so  as  to  claim  a  better  right  than  the  railroad  company  had. 
Some  of  the  judges  thought  it  incumbent  on  tbe  plaintiff  to 
prore  that  the  requisite  number  of  assenting  taxpayers  had 
been  obtained.  Such  indeed  was  the  reasoning  of  the  opinion 
of  Judge  LoTT,  to  which  1  expressed  mj^issent,  and  mj  im- 
pression was  that  it  was  concluded  to  place  the  judgment 
wholly  upon  the  position  ihat  no  money  had  been  borrowed 
on  the  bonds,  and  that  the  plaintiff  was  not  a  ftona  jtds  holder.^ 
Upon  that  point  all  the  judges  agreed,  while  upon  the  otiier 
tiiere  was  a  difference  of  opinion. 

Entertaining  these  views,  I  must  vote  for  affirming  the  judg- 
ment of  the  Supreme  Court  A  number  of  the  judges,  how« 
ever,  sufficient  to  pronounce  a  judgment,  are  in  &vor  of  re^ 
vetsal  on  the  single  ground  that  it  was  not  shown  that  two* 


*  The  reporter  nnderatood  otherwiae,  m  a{^a||i  by  his  head  note  to 
the  Starin  case.  The  deoision  in  this  case  by  the  same  judges  is  some 
evidenoe  that  he  was  not  mistaken.  It  is  true  that  no  distinct  question 
was  taken  upon  tbe  pointy — but  tbe  reporter,  noting  the  observations  of 
e»ch  judge,  as  thej  expressed  themselves  mrkUim  mpoa  tibe  «i8B^  focmd 
that  a  majori^  concurred  then  upon  the  point  on  whMi  the  present 
adjudication  is  put.  He  has  thought  it  advisable  to  report  this  case  that 
the  pointy  which  was  certainly  not  necessarily  involved  in  the  previous 
jik^ent^  may  now  be  seen  to  have  been  authoritatively  adjudiesled. 
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thirds  of  the  rendent  taxpayers  of  the  town  had  Mgned  the 
written  assent,  and  that  the  affidavit  does  not  supply  the 
defect  of  proof  The  judgment  will  therefore  be  revened| 
and  a  new  trial  be  awarded  , 

Daviss,  J.|  ooncurred  with  DsNio,  J.,  for 'affirmance.  The 
reporter  understood  all  the  other  judges  to  concur  with  him 
that  mandamus  was  the  proper  form  of  remedy,  but  they 
were  for  reversal  for  the  reason  stated. 

Judgment  reversed,  and  new  trial  ordered. 


Hill  et  al  v.  Cbockfobd. 


The  exemplificfttion  of  the  record  of  a  win,  in  order  to  be  evidence,  under 
cL  94  of  1850,  must  contain  the  proo&  taken  before  the  surrogate. 
A  mere  exemplification  of  the  will,  recorded  as  having  been  proved,  is 
insufficient 

Appeal  from  a  judgment  at  a  general  term  of  the  Supreme 
Oourt|  affirming  a  judgment  of  nonsuit  given  at  the  circuit 
The  action  was  ejectment.  The  plaintiff  claimed  title  to  the 
premises  sought  to  be  recovered  through  the  ¥rill  of  John  Gt, 
Hill.  To  sustain  their  case,  they  offered,  in  evidence,  what  was 
claimed  to  be  an  exemplified  copy  of  the  record,  and  the 
whole  thereof  of  such  will,  bearing  date  December  29th,  1803, 
purporting  to  be  proved  before  the  Surrogate  of  the  City  lyid 
(Jounty  of  New  York,  in  June,  1805,  and  recorded  in  the 
record  of  wills  in  said  surrogate's  office;  but  such  exemplifica- 
tion did  not  contain  any  proo&  taken  before  the  surrogate. 
This  exemplification  was  objected  to  as  evidence  on  the 
grounds,  1st  That  the  proo&  taken  before  the  surrogate  were 
not  attached:  2d.  Because  the  surrogate  of  the  City  and 
County  of  New  York,  on  the  Ist  of  June,  1805,  had  no 
authority  to  take  proof  of  said  will  as  a  will  of  real  estate. 
The  court  sustained  the  objection,  and  excluded  the  evidences 
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liraneU  JSeman^  for  the  appellants, 
Bobert  K  J^loTf  for  the  respondent 

Jaxbs^  J.  It  was  not  claimed  on  the  argument  tiiat  the  sar« 
logate  of  the  City  and  County  of  New  York  had  authority  to 
admit  a  will  to  probate,  and  record  the  same  as  a  will  of  real 
]^K^)erty ;  that  power  was  then  vested  in  the  Cotirt  of  Ohaii- 
eery,  the  Supreme  Court  and  the  Court  of  Common  Fleas. 
But  such  surrogate  had  authority  to  take  the  proof  of  wills^ 
which  he  was  required  to  record, ''  together  wik  the  proof  there^ 
^'^  in.  books  to  be  kept  for  that  purpose.  (Act  of  March  27, 
1801,  §§  3,  7.)  In  1860,  an  act  of  the  l^lature  of  this  State 
provided  that  'Hhe  exemplification  of  any  record  of  any  last 
will  and  testament,  proved  before  the  surrogate  of  any  county 
in  the  State  before  the  first  day  of  January,  1820,  certified 
under  the  seal  of  the  officer  having  such  record,  shall  be 
received  in  evidence  with  the  like  effect  as  if  the  original  will 
had  been  produced."  (Laws  of  1850,  p.  148.)  And  it  is 
claimed  that  the  exemplification  offered  was  admissible  by  vir* 
tue  of  that  act  Assuming  that  the  stetute  of  1860  was  de- 
signed to  make  the.  exemplified  copy  of  the  record  of  any  will 
proved  beforo  a  surrogate  previous  to  1820,  and  recorded 
according  to  the  law  then  in  force,  evidence  in  all  cases  the 
same  as  if  the  original  will  were  produced  and  proved,  it 
would  not.  aid  the  plaintiff  in  this  oaSe.  Th^paper  produced 
imd  offerod  was  not  an  exemplification  of  any  such  record  as 
is  known  to  the  law.  The  statute  made  evidence  the  exempli- 
fication of  the  ^^  record  of  any  last  will  and  testement  proved 
before  the  surrogate,"  &c.  The  paper  produced  and  offered 
in  evidence  in  this  case  was  not  any  record  known  to  the  law. 
It  did  not  contain  any  prooft  taken  befbro  the  surrogate.  It  not 
only  did  not  contain  any  proofe,  but  its  assertion  that  the  whole 
of  the  record  before  the  surrogate  was  therein  set  forth,  showed 
conclusively  that  there  was  in  fact  no  record  of  any  proo& 
By  the  terms  of  the  statute  of  1801,  the  proo&  were  required 
to  be  recorded  with  the  will ;  and  hence  without  such  proo& 

SifrrH.— Vou  X.  17 
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the  record  in  tbe  surrogate's  court  was  incomplete  and  conld 
not  be  admitted  as  evidence.  Upon  this  branch  this  case  is 
very  similar  to  Mcrrit  r.  Keye»  (1  Hill,  640).  It  was  there 
held,  although  under  another  statute,  but  similar  inits  phra- 
seology,  that '' (A«  r0«>ft2  tncZuc&d  t&e  jpror^/i  as  well  as  the  will — 
both  were  to  be  recorded  together,  and  the  transcript  of  sudi 
record  must  mean  the  whole  record."  The  record,  if  complete^ 
would  contain  the  proofs,  and  the  exemplification  should  in 
like  manner  extend  to  both,  otherwise  it  is  inadmissible. 

We  are  of  the  opinion  that  the  instrument  offered  as  evi- 
dence,  was  not  an  exemplification  of  any  l^al  record  in  the 
surrogate's  court  of 'New  York  City  and  County,  or  of  any 
such  record  as  the  statute  of  1860  authorized  to  be  exempli- 
fied and,  when  so  exemplified,  received  in  evidence. 

The  nonsuit  was  properly  ordered,  and  the  judgment  at  the 
general  term  should  be  affirmed. 

All  the  judges  concurring. 

Judgment  affirmed. 


Gbidlbt,  Committee,  &c.,  v.  GniDLBr. 

A  will  gave  all  the*  testator's  real  and  personal  estate,  and  dedared  that 
the  donee  was  to  j;>ay  all  the  testator's  debts  and  a  certain  annuity.  The 
aooeptanoe  of  the  gift  creates  a  personal  liability  upon  which  an  action 
oan  be  maintained  at  law  without  any  express  promise. 

AfT^Mj  from  the  Supreme  Court  Action  brought  by 
die  plaintiff  as  committee  of  Maria  Gridley,  a  lunatic,  to 
recover  certain  sums  alleged  to  be  due  to  her.  The  complaint 
set  forth  four  distinct  and  separate  causes  of  action  against 
the  defendant  First  That  the  father  of  the  defendant  at  his 
decease,  was  indebted  to  Maria  Oridley,  the  lunatic,  and  that 
by  his  will  he  gave  all  his  real  and  personal  estate  to  the 
defendant^  and  declared  therein  that  "  the  said  Gkorge  is  to  pay 
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fill  the  debts  tb|Kt  I  [the  testator]  maj  owe  at  my  decease,"  &a 
**  And,  also,  $86  axmoallj  daring  her  life,"  Ao.  The  complaint 
fhrther  alleged  that  the  defendant  '^  accepted  the  said  several 
devises  and  beqaests  by  said  will  made  to  him,  and  then  and 
there  took  possession  of  all  of  the  personal  estate  of  the  testa- 
tor whereby  he  became  liable  to  pay  the  isaid  indebtedness,  and 
said  Ainnity. 

Second.  That  the  defendant  was  indebted  to  Maria  Oridley 
for  moneys  of  her  received  by  the  defendant 

Thirdly.  That  said  Maria  was  the  owner  of  certain  property 
which  the  defendant  consented  and  became  liable  to  pay  for, 
and  which  he  promised  to  pay  for,  &c. 

Fourth.  That  the  said  defendant  was  indebted  to  one  Sarah 
Gridley  for  certain  rent,  which  demand  said  Sarah  Gridley 
had  assigned  to  said  Maria. 

The  defendant  demurred,  and  assigned  for  cause  that  it 
^>peared  upon  the  face  of  the  compliint  that  several  causes 
of  action  had  been  improperly  joined. 

Judgment  was  rendered  in  &vor  of  the  defendant  at  special 
term  and  affirmed  at  general  term  in  the  seventh  district  The 
plaintiff  appealed  to  this  court 

Thercn  R  Strang,  for  the  appellant 

J.  D.  Husband,  for  the  respondent 

Daviss,  J.  By  section  167  of  the  Code,  the  plaintiff  may 
unite  in  the  same  complaint  several  causes  of  action,  whether 
they  be  such  as  have  heretofore  been  denominated  legal  or 
equitable,  or  both,  when  they  all  arise  out  of: 

1.  The  same  transaction  or  transactions  connected  with  the 
same  subject  of  action. 

2.  Upon  contract,  express  or  implied. 

No  objection  is  made  to  the  joinder  in  the  same  complaint  of 
the  second,  third  and  fourth  causes  of  action,  and  the  propriety 
of  uniting  with  them  the  first  cause  of  action  depends  upon 
the  question  whether  the  defendant  was  personally  liable  to  pay 
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the  testator's  debt  to  Maria,  and  the  annxuty  to  Her,  or  whether 
he  oould  only  be  oharged  by  a  suit  in  equity  therefor.  If  in 
the  former  case,  then  the  law  raises  an  implied  promise  to  pay, 
and  such  a  cause  of  action  may  be  united  with  one  founded 
on  an  express  promise.  The  only  question,  therefore,  iSf 
whether  the  defendant,  by  the  mere  act  of  accepting  the  devise 
and  receiving  the  personal  estate  as  the  devisee  and  l^tee, 
was  charged  personally  with  the  debts,  so  that  the  remedy 
against  him  is  on  his  contract,  express  or  implied.  Less  em- 
phatic language  was  held  in  Spraker  v.  Van  Alstyne  (18 
iWend.)  200),  to  charge  the  devisee  personally  with  the  pay- 
ment of  the  testator's  debts.  By  his  will  in  that  case,  the  tes- 
tator devised  a  certain  lot  to  his  son  Martin,  and  a  certain  other 
lot  to  his  son  Cornelius,  and  directed  that  all  his  just  debts 
should  be  paid  by  his  two  sons,  Martin  and  Cornelius.  In 
this  case  the  Chancellor,  in  discussing  the  question,  whether 
they  took  a  fee  in  the  lands  devised,  says  the  rule  i^  that  where 
there  is  a  mere  charge  upon  the  estate  devised,  but  not  upon 
the  devisee  personally,  he  takes  a  life  estate  only,  by  a  general 
devise  of  the  land  without  words  of  limitation  to  his  heirs 
(as  is  the  devise  in  the  present  case),  but  where  the  charge  is 
upon  the  person  of  the  devisee,  in  respect  to  the  lands  devised, 
he  takes  a  fee  by  implication.  In  this  case  the  charge  is  upon 
the  person  in  respect  to  the  lands  devised,  and  the  meaning  of 
that  is.,  the  devisee  is  directed  to  pay  the  debts  or  legacies  per- 
sonally ;  so  that  if  the  devisee  accept  the  devise,  he  impliedly 
assumes  to  pay  the  charge.  Dickinson,  Senator,  says :  The 
testator  charged  Martin  and  Cornelius  with  the  payment  of  all 
his  just  debts.  The  testator  gave  them  the  land  and  charged 
them  with  the  payment  of  his  debts.  This,  in  the  absence  of 
explanation,  must  be  held  to  be  a  personal  charge.  Having 
accepted  the  devise,  they  were  charged  with  the  payment  of 
the  debts,  and  had  they  not  paid  them  voluntaiilyj  they  might 
have  been  coerced  by  prosecution."  This  case  was  decided 
upon  the  theory  that  the  debts  were  a  personal  charge  upon 
the  devisees,  and  could  have  been  collected  from  them,  upon 
their  acceptance  of  the  devise,  and  I  am  unable  to  see  why  it  is 
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not  an  authority  for  holding  that^  in  the  present  case,  i^  like 
liability  was  assumed  by  the  defendant  It  is  to  be  observed 
th^t  the  Chancellor  says,  at  page  209,  *'if  they  [the  devisees] 
had  refused  to  pay  sach  debts,  a  Court  of  Chanoery  would 
have  compelled  them  to  do  so  after  they  had  accepted  of  the 
devises  to  them  respectively,  and  if  necessary  would  have 
ordered  the  estate  in  their  hands  to  be  sold  for  that  purpose. 
Whether  they  could  have  been  sued  for  those  debts  in  a  court 
t£  law  without  an  express  promise  to  pay,  it  is  not  necessary 
to  decide  here."  In  Mclxuhlan  v.  McLacklan  (9  Paige,  684), 
the  devise  was  of  real  and  personal  estate  charged  with  the 
payment  of  legaciesL  The  Chancellor  held  that  the  legacies 
were  a  personal  chaige  upon  the  devisee  in  respect  to  the  es- 
tate devised.  Having  accepted  of  the  estate  devised — by  the 
receipt  of  the  rent  reserved  to  him,  as  it  became  due  and  pay- 
able— he  was  bound  to  pay  off  the  legacies  charged  upon  him 
jpersonally,  although  they  were  more  than  the  amount  of  the 
rent  In  this  case  the  liability  was  enforced  against  the  pro* 
perty  of  the  devisee,  without  reference  to  that  received  from 
the  testator.  It  would  thus  seem  to  Ihs  well  settled  by  autho- 
rity in  this  State  th^t  the  defendant  was  personally  liable  to 
pay  the  debt  due  to  Maria  Gridley  and  the  legacy  mentioned. 

The  next  question  to  be  considered  is,  could  such  liability 
be  enforced  in  a  court  of  law,  without  an  express  promise  to 
pay  the  debt  and  legacy  on  his  part 

LwingsUm  v.  Livingston  (8  Johns.  R,  61),  was  decided  on  the 
ground  that  the  payment  of  the  legacy  was  not  a  personal  duty 
upon  the  devisee,  and  that  of  course  no  duty  descended  to  his 
personal  representatives.  This  was  a  case  of  a  devise  of  land 
only ;  and  in  holding  that  no  personal  duty  to  pay  off  the 
legacy  devolved  on  the  devisee,  it  has  been  overruled  by  the 
case  of  S^prdher  v.  Van  Abtyne  {supra).  Becker  v.  Becker  (7 
John.,  99),  was  an  action  at  law,  sustained  against  a  devisee  of 
land  solely  on  the  ground  that  a  payment  of  a  part  of  the  legacy 
was  any  express  promise  to  pay  the  residue.  In  the  opinion, 
Kent,  Ch.  J.,  discusses  the  English  cases,  and  comes  to  the 
conclusion  that  there  never  was  any  settled  course  of  decision 
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against  this  action,  and  he  holds  it  can  be  maintained  at  law 
where  there  is  an  express  promise.  He  certainly  expresses  a 
strong  doubt  whether  the  action  could  be  maintained  without  . 
an  express  promise,  *but  as  the  decision  of  that  question  was 
not  necessary  to  the  disposition  of  the  case,  his  views  on 
this  point  cannot  be  regarded  as  authority,  lAd  the  court  ex« 
pressly  declines  to  give  any  opinion  on  that  point  Van  Orden 
Y.  Van  Orden  (10  Johns.,  80),  is  a  case  approaching  near  the 
present  There  the  defendants  were  the  original  devisees  of 
l^al  estate  only,  and,  in  consideration  of  the  devise,  they  were 
expressly  charged  with  the  payment  of  the  annuity  to  the 
plaintifC  It  was  an  action  of  assumpsit  for  the  legacy.  The 
defendants  took  possession  of  the  land  devised,  and  they  paid 
to  the  plaintiff  the  first  and  part  of  the  second  annuity.  The 
court  considered  the  acceptance  and  enjoyment  of  the  estate 
devised,  and  the  actual  payment  9f  part  of  the  annuity,  con- 
clusive evidence  of  an  express  promise  to  pay,  so  as  to  entitle 
the  plaintiff  to  recover  in  that  action.  It  is  said  (it  being  well 
settled  that  an  express  promise  by  the  devisee  will  support 
the  action  at  law),  the  court  were  led  to  consider  whether  the 
payment  of  the  annuity  in  part  was  not  equivalent  to  an 
express  promise.  The  court  say:  "It  is  a  solemn  act  and 
admission,  as  strong  as  any  promise,  and  supposes  a  promise 
expressly  made  and  to  have  preceded  the  payment" 

/Sbfe  V.  Hardy  (6  Cow.,  883),  was  decided  on  the  ground 
that  the  personaT  estate  was  first  to  be  applied  to  the  payment 
of  the  debts,  and  that  the  devisee  of  the  land  was  not  liable 
unless  the  legacy  claimed  is  charged  on  the  estate  devised,  or 
on  the  defendant  in  respect  to  the  estate. 

It  will  thus,  I  think,  be  seen  that  there  is  no  express  autho- 
rity in  this  State  adverse  to  the  proposition,  that  where  a 
testator  devises  all  his  real  and  personal  estate,  and  charges  the 
devisee  with  the  payment  of  his  debts  and  legacies,  the  devi- 
see, if  he  accepts  the  devise  and  bequest  can  be  sued  at  law 
for  the  recovery  of  a  debt  due  from  the  testator,  or  a  legacy 
given  by  him,  without  an  express  promise  on  his  part  to  pay. 
If  we  consider  the  nature  of  the  action  of  assumpsit,  we  see 
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ifaat  h  k  an  equitable  actioiif  and  may  be  maintained  equally 
on  an  express  or  on  an  implied  promisa  I  understand  the  law 
in  all  cases  to  imply  a  promise  to  pay  where  it  is  the  du^  of 
one  to  pay.  If  I  take  a  newspaper  at  my  house  and  read  it, 
the  law  implies  a  promise  to  pay  for  it,  because  it  is  my  duty 
•0  to  do*  The  authoritiea  in  this  State  hold  and  have  settled 
the  law,  that  if  a  devisee  of  land,  charged  with  the  payment  of 
legacies,  accept  the  devise,  h^  has  the  personal  duty  imposed 
on  him  to  pay  without  reference  to  the  fact  whether  the  pro- 
perty devised  and  accepted  \b  sufficient  for  that  purpose.  The 
liability  is  created  by  the  acceptance  charged  with  the  duty, 
and  no  reason  is  perceived  why  the  duty  being  clear  and  per- 
sonal, the  law  will  not  raise  an  implied  promise  to  discharge  it 
If  this  be  the  rule  iu  a  case  where  the  devise  is  of  land  merely, 
how  much  stronger  is  it  in  a  case  where  the  whole  estate  of 
the  testator  is  given,  both  real  and  personal,  and  the  devisee 
is  personally  charged  with  the  payment  of  debts  and  legacies. 
If  he  elects  not  to  assume  the  liability,  which  the  testator  has 
imposed,  he  is  bound  to  refuse  acceptanccL  If  he  accept  he 
takes  cum  onere^  and  he  cannot  take  the  ground  that  he  is  only 
liable  to  the  amount  of  assets,  or  that  the  estate  is  to  be  duly 
administered,  and  debts  and  l^acies  ar&  to  be  paid  pro  rata. 
The  only  reason  for  sending  the  party,  to  whom  a  debt  or  legacy 
is  due,  into  a  court  of  equity,  is  to  obtain  a  due  administration 
of  the  estate,  and  payment  of  the  debts  equally,  aud  the  lega- 
cies in  the  same  proportion.  But  when  the  devisee,  is  person- 
ally charged  with  the  payment  of  the  debts  and  legacies,  and 
takes  the  whole  fund  out  of  which  they  are  to  be  paid,  and  his 
taking  is  on  condition  that  he  pay  all  the  debts  and  legacies, 
if  he  accepts,  his  liability  is  absolute.  The  law  raises  an 
implied  promise  on  his  part  to  pay,  and  no  reason  exists 
for  sending  a  creditor  or  legatee  into  a  court  of  equity  to 
enforce  such  liability.  If  any  such  reason  might  have  been 
supposed  to  exist  before  the  adoption  of  the  Ck)de  of  Procedure, 
it  is  believ^  that  we  should  not  any  longer  adhere  to  distine- 
tions  which  are  antiquated,  and  which  substantial  justice  does 
not  require  to  be  retained.    The  object  of  the  Code,  and 
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the  intent  of  the  kgblature  in  passing  it,  were  to  simplify  and 
expedite  the  administration  of  jnstioe,  and  when  a  party  hais 
demands  of  a  legal  and  eqnitable  nature  against  the  same  per- 
son, they  may  be  enforced  in  one  action,  if  consistent  with 
the  roles  prescVibed.  This  provision  is  remedial  and  beneficial, 
f,ni  should  receive  a  liberal  construction.  {Emery  y.  J%a^,  20 
i!^.  Y.,  64;  (hie  v.  Bet/nolds,  18  id.,  76;  PhtUipa  r.  Oxyrham^ 
17  id.,  270.) 

The  pi^lse  point,  now  nhdei- consideration,  has  been  consf. 
dered  and  passed  upon  by  the  Supreme  Court  of  Connecticut, 
and  I  yield  my  assent  to  the  arguments  and  authorities  there 
relied  upoA.  Lord  r.  Lord  (22  Conn.,  602),  was  ah  action  to 
recover  a  legacy.  Thie  words-of  the  will  were :  "  I  will,  ordet 
and  direct  that  iny  nephew,  WlUiam  M.  Lord,  pay  Sarah  L. 
ICarshall,"  &c. ;  and  the  court  held  it  created  a  personal  charge 
on  him  to  piay  the  legacy,  and  although  he  was  named  execu- 
tor of  the  will  (as  the  present  defendant  is),  that  he  should  not 
charge  the  payment  of  it  against  the  estate  in  his  hands,  as 
executor.  The  court  also  held  it  to  be  a  private  personal  duty, 
founded  on  his  election  to  accept  and  enjoy  under  the  will  a 
large  and  ample  bequest  of  personal  and  real  estate.  Olmstead 
V.  Buir(A  (27  Conn.,  680),  is  conceded  to  be  a  case  in  point,  and 
if  sustained  here,  disposed  of  this  case.  There  the  testator  gave 
U>  his  son,  Joseph,  the  whole  of  his  real  estate,  and  directed 
that  he  should  pay  the  legiacies  named  in  the  will.  He  also 
appointed  him  sole  executor.  The  court  held  that  he  was  not 
to  pay  the  legacies  as  executor,  but  as  devisee;  the  payment  of 
ihe  legacy  constituting  a  condition  of  the  devise,  the  acceptance 
of  wUch  implied  an  assent  to  the  condition,  and  a  promise  to 
jpay  the  legacy,  and  for  a  breach  of  which  promise,  Joseph  was 
liable  in  assumpsit  Ellsworth,  J.,  in  an  able  and  well-con- 
adered  opinion,  shows  satisfactorily  that  the  defendant  is  liable 
in  an  action  of  assumpsit  on  his  implied  promise.  He  says: 
"  We  find  in  the  books  a  class  of  conveyances,  leases,  &c.,  by 
deeds  poll,  in  which  some  clause  is  inserted  by  the  grantor  im- 
posing a  duty  of  some  kind  On  the  grantee,  which,  if  accepted, 
is  held  to  Create  an  implied  obligation  that  the  grantee  is  to.  com- 
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ply  with  the  oondftioiL  Not  that  the  gmittee  oorenants  to  d^ 
it,  for  the  words  are  the  words  of  the  grantor;  but  if  the  grantee 
aocepts  the  deed,  he  assents  to  the  condition  in  it^  and  becomes 
IiiA>le  on  an  implied  assumpsit  to  keep  and  perform  it"  He 
ettes  Piatt  on  Covenants,  pp.  10,18;  Ihutees  of  Eoddng  S 
Company  t.  Spmcer^  7  Ohio,  498;  Goodwin  y.  OUbertj  9 
Mass.,  610;  BumeH  r. LffnAj  6  Bemi.  k  Ores&i  S89;  Pariah 
Y.  Whitney^  8  G^raj,  616.  Ooodmn  r.  Oilbert^  was  an  action 
tt  assumpsit,  where  land  was  ootivejed  hj  a  deed  poll,  and 
the  grantee  ent^v  nnder  the  deed,  certain  duties  being  reserved 
to  be  performed  by  the  grantee.  The  court  held,  tiiat  as  no 
action  lies  against  the  grantee  on  the  deed,  the  grantor  may 
maintain  assumpsit  for  the  non*performance  of  the  duties  re> 
served,  and  the  promise  being  raised. by  the  law,  is  not  within 
the  staCilte  of  frauda 

Burnett  v.  Lynch  was  an  action  against  Lynch,  as  assignee  of 
a  leaae  for  the  damages  which  the  plaintilb  had  sustained  by 
reason  of  his  breach  of  the  covenants  of  the  lease.  The  lease 
was  assigned  to  him  and,  by  the  terms  of  that  assignment,  he 
was  to  hold  subject  not  only  to  the  payment  of  rent,  but  to 
the  performance  of  the  covenants.  Chief  Justice  Abbott  says : 
''It  is  true  that  Lynch  entered  into  no  express  covenant  or 
contract,  that  he  would  pay  the  rent  and  perform  the  covenants. 
But  he  accq)ted  the  assignment  subject  to  the  performance  of 
the  covenants."  He  says :  "  Willsin  action  of  assumpsit  lie  ? 
I  think  it  would,  and  for  the  reason  that  the  d^ndant  has 
by  taking  the  estate  subject  to  the  payment  of  rent,  and  the 
performance  of  the  covenants  in  the  original  lease,  thereby 
made  it  his  duty  to  pay  the  rent  and  perform  the  covenants. 
If  by  his  neglecting  that  duty  a  burden  is  cast  upon  the 
person  from  whom  he  took  Ihe  estate,  it  seems  to  pie  that 
the  law  will  imply  a  promise  as  arising  out  of  that  duty,  and 
in  that  case  assumpsit  will  lie.  In  Pariah  v.  IVhitney,  the 
court  say:  "The  question  is^  whether  the  clause  in  the  deed 
of  Putnam  to  Tinker  creates  an  incumbrance  upon  the  land. 
It  is  quite  clear  it  is  not  a  reservation  out  of  the  estate 
granted.  It  is  not  a  condition  upon  which  the  estate  is  to  be 
Smith.— Vou  X.  18 
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plaintifis  by  Kerr  &  Go.  at  the  time  of  the  pnichase,  of  the  exis- 
tence of  the  $15,000  chattel  mortgage  on  their  property. 

At  the  close  of  the  plaintifb'  case  the  defendant  moved  to 
dismiss  the  comjdaiiit  on  the  ground :  1.  That  the  plaintifib 
had  not  proved  that  any  false  representations  or  means  were 
ued  by  Km:  &  Co.  to  induce  the  plaintiffs  to  seU  them  the 
goods  in  suit :  that  the  m&te  insdvency  of  Kerr  tt  Co.,  though 
well  known  to  them  at  the  time,  would  not  avoid  the  sale  or 
enable  the  plaintifiEs  to  maintain  this  action.  2.  That  there  was 
no  relation  of  special  trust  or  confidence  betweeA  the  plaintifb 
and  Kerr  &  Co.,  which  imposed  upon  the  latter  the  legal  obli- 
gation to  disclose  their  pecuniary  circumstances  to  the  plaintt£b, 
or  which  made  their  purchase  fiaudulent  in  ix>nsequence  of 
their  omission  to  do  so.  The  court  denied  the  motion,  and  thd 
defendant  excepted. 

In  submitting  the  cause  to  the  jury,  the  court,  among  other 
things,  said :  *^  If  you  are  satisfied  that  Keij  &  Adams  pui^ 
chased  the  goods  with  an  intent  not  to  pay  for  them  and  to 
defraud,  the  plaintifb  must  have  a  verdict,"  to  which  the  di^ 
ftndant  duly  excepted.  The  plainti£&  had  a.  verdict  for  the 
Value  of  the  goods,  and  the  defendant  appealed. 

P.  T.  Woodbury  J  for  the  appellant 

John  S,  JSei/nolobj  for  the  respondents. 

Jaioes,  J.  If  the  judge  was  correct  in  his  refusal  to  dismiss 
the  oomplaint  when  requested,  he  was  surely  right  in  his 
chai^  to  the  jury.    GRie  whole  case  turns  upon  the  question 

'  whether  there  was  evidence  sufficient  to  be  submitted  to  the 
{ury  upon  the  question  of  firaudulent  intent    It  was  settled 

-  by  this  court  in  the  case  of  Nichob  v.  Pinnef  (18  N.Y.,  800,  and 
28  N.  Y.,  264),  that  the  mere  omission  of  a  purchaser  of  goods 
for  credit  to  disclose  his  insolvency  to  the  vendee  was  not  suc^ 
a  fraud  as  would  avoid  the  sale:  that  when  no  inquiries  are 
made  and  the  vendee  makes  no  fisdse  statements,  nor  resorts  to 
any  artifice  to  mislead  the  vendor,  he  may  remain  silent  as  to 
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hbpccauiiury  condition  whhoittbeii:^ganty<tffhiii^  ,  In  this 
▼iew  of  the  oasoi  E^err  Jk  Go.  were  not  pioren  guilty  of  any 
frandolent  act 

It  is,  however,  eqoallj  well  setded  that  if  a  Tendee  obtain 
goods  upon  credit  with  a  pieoonoeived  design  not  to  pay  fiw 
them,  soch  aot  is  frandolent,  and  the  defiandad  party  may,  on 
disoorering  the  fraud,  repudiate  the  sale  and  xedaim  the  pro 
perty.  In  &oi,  any  dishonest  intention  ezeeutedi  which  pro* 
duces  injuiy  or  loss  to  another,  is  a  fraud. 

To  establish  this  fraudulent  intent^  the  pfadntiflb  pioyed  the 
insolveney  of  the  vendees  at  the  time  of  their  purchase  of  the 
goods  in  suit:  their  fiiilure  and  assignment  ten  days  afker* 
wards:  their  fhll  knowledge  of  their  insolvency  fc^  a  long 
time  before  their  fiulure:  that  they  were  only  kept  firom  stop» 
ping  payment  by  the  daily  aid  of  the  defendant;  that  the  assign* 
OFS  on  the  same  day -that  they  purehased  fiom  the  plaintif&i 
also  purehased  on  a  credit  of  four  months  two  other  bills  of 
goods,  amounting  to  over  $2,000 :  and  that  there  was  a  chattel 
mortgage  on  their  goods  to  the  defendant^  which  enabled  him 
to  dose  their  business  at  any  moment  he  saw  fit  No  ezpla* 
nation  of  these  fiicts  was  offered  by  the  de&ndant 

I  accede  to  the  proposition  of  the  counsel  for  the  defendanti 
that  fraud  must  be  proved.  It  can  never  be  presumed,  in  the  ab^ 
sence  of  all  evidence  on  the  subject  Nevertheless,  the  motive 
wtth  which  an  act  is  done  may  be,  and  ofien  is,  ascertained  and 
determined  by  inferences  drawn  from  the  proof  of  facts  and 
etroumstanoes  connected  with  the  transaction  and  the  parties 
t6  it  KxsT  says:  ''a  deduction  of  fraud  may  be  made  not 
only  from  deceptive  assertions  and  &lse  representations,  but 
from  fru^  incidents  and  circumstances :  such  even  as  may  be 
trivial  in  themselves,  but  in  a  given  case,  often. decisive  of  a 
fraudulent  design."  In  cases  where  there  is  no  overt  act  of 
fraud,  it  is  often  very  difficult  to  prove  a  dishonest  purpose. 
In  all  such  cases,  instead  of  proving  false  representations  or 
other  fraudulent  practices,  resort  is  had  to  various  incidents 
and  circumstance  which  are  calculated  to  exhibit  the  hidden 
purposes  of  the  actor's  mind. 
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So  in  this  case :  Kerr  &  Adoma  were  not  guilty  of  any  oven 
act  of  fraud  in  the  purchaae  of  the  goods  sought  to  be  ieco» 
yered:  nor  did  thej  make  any  representations  one  way  or 
the  other  as  to  their  pecuniary  condition,  and  hence  proof 
was  made  of  their  pecuniary  situation,  the  fikcts  and  ciicum* 
stances  connected  therewith,  and  their  acts  and  conduct  in 
relation  to  their  other  purchases,  and  as  to  this  purchase,  in 
order  to  determine  the  motive  and  intent  with  which  it  was 
made.  This  proof  shows  Kerr  &  Ad^Uns,  at  the  d^te  of  the  pur* 
chase,  badly  insolvent:  that  such  fact  was  well  known  to  them- 
selves :  that  there  was  a  chattel  mortgage  of  $15,000  on  their 
stock  of  goods  to  the  defendant,  whereby  their  business  could 
have  been  closed  at  any  moment :  that  they  had  been  helped  by 
tilie  defendant,  the  preferred  creditor  in  the  assignment^  from 
day  to  day,  for  some  time  past^  to  keep  them  from  &ilure :  that 
they  purchased  of  several  persona  large  bills  of  goods,  the  plafai* 
tiffs  among  the  rest,  just  on  the  eve  of  suspension :  and  their 
final  suspension  and  assignment,  transferring  the  goods  thus 
bought,  to  the  assignee.  These  facts,  in  the  absence  of  any 
explanatory  proof,  were  sufficient  to  cany  the  case  to  the  jury 
and  fully  justified  the  court  in  its  refusal  to  dismiss  the  com* 
plaint    r 

Tho'charge  of  the  court  was  entfrely  Unexceptionable  The 
evidence  being  sufficient  to  carry  the  case  to  the  jury,  it  was 
proper  to  instruct  them  that  if,  they  were  satisfied  the  go^ 
were  purchased  without  any  intent  to  pay  for  them,  but  with 
an  intent  to  defraud  the  plaintifi,  their  verdict  should  be  for 
the  plaintiflb. 

All  the  jndges  concurring. 

Judgment  affirmed. 


I.  ^ 
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Afplxbt  v.  Bbowk  e^  oIL,  Administntoxs,  &a 

The  action  of  Mooont^  at  oommon  law,  would  only  Us  between  two  mer- 
chantBL  It  waa  onaTailable  where  the  partaetahip  oooaiated  of  a  larger 
number. 

The  Bevised  Stotatea  (2  R.  S.,  p.  385,  (  49),  though  implying  a  different 
nnderatanding  on  the  part  of  the  legiskture^  did  not  dbange  the  law  or 
enlarge  the  caaea  in  which  the  action  might  be  hroagfat 

Appeal  from  the  Sapreme  Court  In  the  spring  of  1846, 
the  plaintiff,  and  one  Whitey  and  the  defendants'  testatori 
Van  Winkle,  entered  into  a  partnership  in  the  city  of  BdEedo* 
The  terms  of  the  co*partnerdiip  were  that  the  plidntiff  was  to 
famish  all  the  goods  the  other  two  members  of  the  firm  could 
sell  at  Boffida  White  a^d  Yan  Winkle  were  to  have  the 
active  charge  of  the  business  of  the  firm,  and  to  render  their 
services  in  its  management;  and,  in  consideration  thereof 
they  were  to  receive  one-half  of  the  profits  of  the  business, 
to  be  equally  divided  between  them,  and  the  plaintiff  was  to 
receive  the  other  half  of  the  profits.  The  losses  of  the  busi* 
nesB  were  to  be  borne  in  the  same  proportion.  The  buisiness 
was  continued  till  October,  1846,  wben,  the  firm  being  unsuc-  ^ 
cessful,  the  plaintiff  settled  up  its  business  and  affieurs,  and  it 
was  dissolved.  The  plaintiff  called  on  White  to  contribute 
bis  share  of  the  losses  and  pay  the  same  to  him,  which  he  did. 
by  giving  his  notes  for  the  amount,  and  the  plaintiff  di»^ 
charged  him  firom  any  further  daim. 

Yan  Winkle  remained  in  this  state  until  February  11th, 
1848,  when  he  went  to  New  Orleans,  where  he  remained  until 
his  death,  on  the  17th  May,  1849.  On  the  ,25th  August, 
1856,  the  will  of  Yan  Winkle  was  proven,  in  this  state,  before 
the  surrogate. of  the  county  of  Wayne,  and  the  defendants 
were  appointed  administrators  with  the  will  annexed.  Thig 
action  wlui  commenced  on  the  14th  of  August,  1857.  The  . 
question  presented  for  consideration  was  whether  the  plain- 
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tiff's  claim  waa  barred  bj  the  statute  of  limitatioDS.  The 
referee  who  tried  the  cause  held,  it  was  not,  and  gave 
judgment  for  the  plaintiff  for  the  amount  due  to  him. 
This  judgment  was  reversed,  at  the  general  term,  and  a 
new  trial  ordered.    The  plaintiff  appealed  to  this  courts 

0.  D.  Latctonj  for  the  appellant 

.    William  Clark^  for  the  respondents 

Davibs,  J.  The  right  of  action  had  accrued  before  the 
adoption  of  the  Oode  of  Procedure,  and  the  statutes  in  force 
at  the  time  it  accrued  (in  October,  1846)  are  applicable  and 
must  govern  in  the  disposition  of  this  case  (§  78  of  the 
Oode).  We  must,  therefore,  recur  to  the  provisions  of  law 
existing  at  that  time.  The  p]ainti£^  seeking  to  enforce  his 
rights,  must  have  resorted  either  to  an  action  at  law  or  to  a 
suit  in  equity.  If  the  former,  then  the  appropriate  and  only 
action,  which  could  have  been  invoked,  was  that  of  account, 
as  known  and  recognized  at  common  law.  Upon  the  assump- 
tion that  the  appropriate  action  was  the  common-law  action 
of  account,  then,  by  section  18,  subdivision  4,  of  article  2, 
part  8,  chapter  4,  of  the  Bevised  Statutes,  the  action  was 
required  to  be  commenced  within  six  years  next  after  the 
cause  of  action  accrued;  and  if  the  plaintiff's  only  remedy 
was  by  a  bill  in  equity,  then,  by  section  62,  of  article  6th, 
same  part  and  chapter,  the  bill  must  be  filed  within  ten  years 
after  the  cause  of  action  accrued,  and  not  after.  And  by 
section  49,  it  is  provided,  that  whenever  there  is  a  concurrent 
jurisdiction  in  the  courts  of  common  law,  and  in  the  courts 
of  equity,  in  any  cause  of  action,  the  time  limited  for  the 
commencement  of  suit  for  such  cause  of  action  in  a  court  of 
common  law  shall  apply  to  all  suits  thereafter  to  be  brought 
for  the  same  cause  of  action  in  a  court  of  equity.  The  ques- 
tion, therefore,  presented  is,  whether  at  the  time  the  cause  of 
action  accrued  in  this  case,  there  was  a  concurrent  remedy,  in 
the  courts  of  common  law  and  in  the  courts  of  equity ;  and 
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tbe  sdutf on  depends  itpon  the  queBtioo  whether  the  plaintil^ 
in  the  present  oaae,  could  have  maintained  in  the  courts  of 
eommon  law  against  the  defendant,  Van  Winkle^  the  ancient 
oommoQ-law  action  of  aoooont 

It  is  said,  of  this  action,  that  it  is  one  of  aiftiqaityi  and  lies 
at  common  law  against  guardians,  baiUffs,  reoeireis  and  mer- 
cantile co-partnera,  to  compel  an  account  of  profits  or  moneys 
received.  It  was  an  action,  proyided  by  law,  in  &vor  of  mer- 
chants, and  for  advancement  of  trade  and  tmffio,  as  when  two 
joint  merchants  occupy  their  stock  of  goods  and  merchandise 
in  common,  to  their  common  profit,  one  of  them,  naming 
himsdf  a  merchant,  shall  have  an  account  against  the  otfaeri 
naming  him  a  merchant,  and  shall  charge  him  as  rwtipkjT  dm- 
ariorum.  (Ga  litt^  172,  a.)  [The  learned  judge  here  cited 
the  observations  of  Blackstone  (8  Com.,  162,  168)  upon  the 
history  and  inconveniences  of  the  action  of  account,  and  those 
of  Bkonson  and  C!owsy,  Js.,  in  McMnrray  v.  BatMon  (S  Hill, 
69),  upon  the  difficulties  attending  the  action  even  after  the 
modification  of  the  practice  therein  by  the  Bevised  Statutes. 
He  proceeded:] 

I  think,  thertfore,  if  the  courts  of  conmioin  law  had  concur* 
lei^  jurisdiction  of  the  subject-matter. of  the  cause  of  this 
action  with  the  courts  of  equifp*,  such  jurisdiction  was  ineffec- 
toal  to  confer  any  substantial  right  upoih  the  plaintiff  He 
would  have  found  it  difficult,  with  this  case  in  his  way,  to  have 
obtained  a  hearing  in  a  court  of  law  in  an  action  of  account 
I  cannot  be  mistaken  in  supposing  that  he  would  have  had  a 
speedy  exit,  and  been  dispatched  to  a  court  of  equity.  But 
I  think  it  is  well  settled  upon  authority,  that  this  action  of 
nocount  given  by  the  common  law,  could  only  be  maintained 
between  tw6  merchants,  and  when  the  firm  consisted  of  more^ 
Ais  strict  action  could  not  be  sustained.  Coke,  already 
quoted,  confines  the  action  to  the  case  of  two  join{  mercantile 
partners  in  ithich  case  one  may  charge  the  dther.  In  BboA  t. 
S0khkis9  (2  Conn*  R,  426),  it  was  holden  not  to  lie  where 
there  are  more  than  two  partners,  and  Judge  CoWSK,  says  in 
UcMwrrdy  v.  Itawson  (^jpm);fThat  with  us,  where  the  Court 
SifrrH. — ^VoL.  X,  19 
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of  Chancery  is  open  to  a  much  better  remedy,  there  is  no  rea- 
son  for  giving  Coke's  words  a  liberal  construction.  Judge 
CowEN,  further  adds :  that  he  desires  not  to  be  understood  as 
conceding  that  this  action  will  lie  at  all  either  between  part- 
ners, who  are  nbt  merchants  or  joint  tenants,  or  tenants  in 
common  of  personal  property,  as  such.  On  the  contrary, 
wb^n  it  goes  on  partnership,  he  says :  "  I  apprehend  the  plain- 
tiff must  aver  both  himself  and  the  defendant  were  partners 
as  merchants,  in  such  terms  as  to  show  that  the  case  is  within 
the  law  of  merchants.  I  admit  the  action  may  then  be  sus- 
tained against  the  defendants  as  receivers,  where  the  firm 
consisted  of  two  persons  only."  I  think  this  a  just  and  correct 
exposition  of  the  law  on  the  subject,  and  tbat  an  action  of  account, 
the  strict  conmioti*law  action,  could  not  have  been  maintained 
by  the  present  plaintiff,  the  firm  consisting  of  more  than  two 
persons.  The  reasons  for  not  favoring  the  action  or  giving  a 
more  liberal  constructito  to  the  rules  applicable  to  it,  have 
already  been  adverted  to  and  need  not  be  repeated. 

We  think  the  legislature  of  our  own  State,  have  not  enlarged 
the  cases  in  which,  at  common  law,  the  action  could  be  main- 
tained. The  first  act  passed  is  that  of  Feb.  6,  1788.  (Greenl. 
Laws,  vol.  2,  p.  4.)  This  act  was  republished  in  the  revision 
of  1818,  in  the  same  words.  (Laws  of  1818,  vol.  1,  p.  90.) 
In  the  revision  of  1880,  under  the  title  of  *'  consolidating 
and  referring  causes"  (2  R.  S.,  pp.  888,  884),  the  revisers 
endeavored  to  simplify  the  proceedings  in  an  action  of 
account^  by  substituting  referees  for  auditors,  and  conferring 
on  the  former,  the  powers  given  to  the  latter  by  the  act  of 
1788.  We  do  not  think  the  language  used  in  section  49 
(p.  886),  was  intended  to  change  the  rules  of  the  common  law 
or  to  enlarge  the  cases  in  which  the  action  might  be  brought 

I  come,  therefore,  to  the  conclusion  that  the  common-law 
action  of  account  could  not^  at  the  time  the  cause  of  action  in 
this  case  accrued,  have  been  maintained  against  the  defendant 
Van  Winkle;  or  assuming  that  by  the  provisions  of  the 
Bevised  Statutes,  the  action  is  given  in  all  cases  against  execu- 
tors and  administrators  in  which  it  could  be  maintained  against 
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ifa^r  testaton  or  intestates,  it  oould  not  have  been  nudntained 
against  Yan  Winkle's  administrator,  for  the  reason  that  it 
could  not  have  been  prosecuted  against  him. 

At  the  time  the  present  cause  of  action  accrued,  the  plaintiff 
had  the  sole  remedy  of  an  action  in  a  court  of  equity,  and  a 
court  of  law  had  no  concurrent  jurisdiction.  As  he  had  ten 
years  from  the  time  his  cause  of  actipn  accrued,  that  time  w^ 
farther  extended  for  the  period  of  eighteen  months,  by  tl^ 
provisions  of  section  8,  title  8,  article  I,  chapter  8  of  8d  part 
of  the  Bevised  Statutes,  which  declares,  that  the  term  of 
eighteen  months  after  the  death  of  any  testator  or  intestate 
shall  not  be  deoned  any  part/>f  the  time  limited  by  law  for 
the  commencement  of  actions  against  his  executors  or  adminis- 
trators. The  statute  did  not  therefore  run,  or  in  other  words 
was  suspended,  for  the  period  of  eighteen  months  next  imme- 
diately after  the  death  of  the  testator  or  intestate,  and  as  thi^ 
suit  was  commenced  within  eleven  years  from  the  time  the 
cause  of  action  accrued,  the  statute  of  limitations  presents  no 
obstacle  to  the  plaintiff's  right  to  recover.  As  this  is  the  only 
point  discussed  on  the  aigumcnt,  and  one  which  disposes  of 
the  case,  it  follows  that  the  order  of  the  general  term  granting 
a  new  trial  riiould  be  reversed,  with  costs,  and  the  judgment 
of  the  Bjpedal  teipn  should  be  affirmed. 

CiOMSTOOE,  Ch.  J.,  and  Denio,  J.,  concurred  on  the  ground 
that  the  action  of  account  would  lie  at  common  law  only 
between  two  partners,  and  that  the  Bevised  Statutes  although 
assuming  that  it  would  lie  where  there  were  more  than  two 
partners  had  not  so  enacted.  Lott  and  Mason,  Js.,  also  con- 
curred. 

James,  J.  (IMssenting,)  The  plaintiff  insists  that  his  action 
is  of  exclusive  equity  juijsdiotion  and  is  entitled  to  the  benefit 
of  the  ten  years  statute.  If  this  be  so,  then,  deducting  the 
periods  of  suspension,  the  right  of  action  was  not  barred. 

The  statute  provides  (2  B.  S.,  p.  801,  §  62)  that  actions  not 
cognisable  in  courts  of  law  shall  be  commenced  within  t^ 
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years  after  the  cause  of  action  shall  accrae,  and  not  after.'* 
Bat  section  49,  same  title,  further  provides  that  "  whenever 
.there  is  a  concurrent  jurisdiction  in  the  courts  of  common 
law  and  in  courts  of  equity  of  any  cause  of  action,  the  pro- 
visions of  this  title,  limiting  a  time  for  the  commencement  of  a 
suit  for  such  cause  of  action  in  a  court  of  common  law,  shall 
apply  to  all  suits  hereafter  brought  for  the  same  cause  in 
Court  of  Chancery;''  qualified  by  section  60,  that  its  pro- 
visions shall  not  extend  to  suits  over  the  subject  matter  of 
which  a  court  of  equity  had  peculiar  and  exclusive  juris- 
diction, and  which  subject  matter  was  not  cognizable  in  the 
courts  of  common  law. 

It  is  insisted,  however,  that  the  plaintiff  could  have  main- 
tained an  action  of  account  at  law  at  any  6me  after  the  disso- 
lution of  the  co-partnership,  and  hence  the  case  was  not  one 
of  exclusively  equity  jurisdiction. 

I  think  it  may  be  regarded  as  settled  that  an  action  of  ac- 
count could  be  maintained  in  this  State,  by  one  partner  against 
another,  before  the  adoption  of  the  Code.  {Duncan  v.  Lyori^ 
3  Johns.  Ch.,  851 ;  Aiwater  v.  Fowler^  1  Edw.,  417 ;  Ogiden  v. 
Astor,  4.Sand.j  824);  and  in  this  State  such  action  was  not 
limited  to  lAetcanCile  partners,  as  at  common  law,  but  la^ 
between  partners  in  any  businesa '  {KeUy  v.  JSHh/^  6  BarbJ^ 
419;  Fowle  v.  Kirkland,  18  Pick.,  299;  2  R.  S^  p.  686,  §  49.) 
And  it  also  lay  by  one  or  more  partners  against  one  or  more 
'j)artnerH.  (2  R  S.;  p.  885^  §  49.) 

'  This  action  as  between  mercantile  partners  existed  at  com- 
^mdn'law.  (^Co.  Eitt.^  172,  a;  Co.  Jao.,  410.)  Coke  says,  "if 
iwo  joint  merchants  occupy  their' gbods  and  merchandises  ih 
common  to  their  common  profit,  one  of  them,  naming  himseff 
a  merchant  shall  have  an  account  against  the  other,"  &c. 
'  This  language,  Cowen,  J.,  held,  in  llciturray  v.  Bawson 
(8  Hill,  65),  should  be  literally  followed,  restricting  the  action 
to  oases  where  there' were  but  two  partn^r^  and  holding  it 
would  not  lie  when  there  were  more^han  two;  citing  Beach  y. 
Botchkiss  (2  Conn.,  480).  Although  this  position  was  denied 
by  Duncan,  J.,  in  Whden  v.  Watmough  (16  Serg.  &  Bawle^ 
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158.)  I  do  not  propose  to  discuss  the  point  because  I  con- 
sider the  question  disposed  o^  in  this  state,  by  our  statutes. 
Their  language  is,  "when  any  action  of  account  shall  be 
brought  by  one  or  more  partners  against  another  partner,** 
&C.  (2  R  S.,  p.  885,  S  49),  showing  clearly  that  the  legislature 
contemplated  that  actions  of  account  might  be  maintained 
when  there  imte  more  than  two  partners.  ; 

The  miction  of  account  being  a  part  of  the  common  law  of 
England  at  the  adoption  of  the  Constitution  of  this  State,  in 
1777,  became, ,  by  that  instrument,  a  part  of  the  law  of  thiA 
Stata  In  1788,  the  legislature  passed  a  statute  entitled  "  An 
act  for  giving'  further  remedy  by  action  of  account,"  aomei^ 
what  defining  and  prescribing  the  practice  therein,  and  in  Ae 
revision  of  our  statutes,  in  1830,  the  legislature  assumed  that 
the  kction  of  account  would  lie ;  for  they  provide  for  a  mode 
proceeding  after  judgment  rendered  that  the  partner  account^  or 
that  the  defendant  account  to  the  plaintiff,  which  renders  thiQ 
whole  subsequent  proceeding  plain  and  simple  to  every  one 
disposed  to  learn  and  underatand  the  practice.  (8  Bosw.,  428.) 

An  action  of  account  is  also  given  by  the  Bevised  Statutes 
(2  B.  S.,  p.  118,  §  2)  against  executors  in  all  cases  in  which  the 
same  may  have  been  maintained  by  their  respective  testators ; 
and  administrators  are  made  liable  in  the  same  manner  as 
executors.  (2  R  S.,  p.  118,  §  8.)  .  ' 

It  follows  from  these  views  that  an  action  of  account  at  law 
might  have  been  maintained  by  the  plaintiff  against  the  intes- 
tate in  his  lifetime,  and  against  the  administrator  since  his 
death,  for  the  claiin  sought  to  be  enforced  by  this  action. 
.That  being  so,  the  period  of  limitation  was  six  years;  and 
that  time  having  elapsed,  after  the^  right  of  action  accrued| 
before  the  commencement  of  this  suil^  the  claim  was  barred. 

ThQ  judgment  of  the  general  term  should  ho  affirmed. 

t 

HoYT,  J,)  was  also. for  affirmance.  Sslden,  J.,  did  not 
hear  the  argument  ;  .  : 

.      .  •    »« 

M  Judgment  reversed,  and  judgment  for  plainti£ 
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The  Poitghkeepsie  and  Salt  Point  Plankboad 

Company  v.  Griffin. 

Under  the  general  plankroad  act  (ch.  210  of  1847),  thoBe  only  wbo  subecribe 

the  ftrtidee  of  aasodation  are  entitled  to  stock  or  compellable  to  pay  fof 
.  the  same. 
The  preliminary  subscription  and  other  steps  prior  to  the  signing  of  the 

articles  of  association  are  provisional  and  inchoate,  creating  no  fixed 

right  and  imposing  no  obligation  on  the  parties. 
It  S0MW  that  one  otherwise  ^haUe  as  a  corporator  would  not  be  discharged 
.  by  reaspn  of  the  legislature's  having  extended  the  time  for  laying  plank 

and  permitting  the  corporation,  in  the  meantime,  to  act  and  collect  tolls 

as  a  turnpike  company.    Per  Dxnio,  J. 

Appeal  from  the  Supreme  Court,  where  the  plaintifiSs  sued 
the  defendant  to  recover  $500,  for  which  it  was  claimed  he 
was  liable  as  a  subscriber  to  the  capital  stock  of  the  plaintifi* 
company.  The  plaintiff  gave  in  evidence  an  agreement, 
dated  March  8, 1658,  purporting  to  have  been  signed  bj  the 
defendant  and  others,  by  which  the  subscribers  agreed  to  take 
and  pay  for  the  number  of  shares  of  stock,  at  fifty  dollars  a 
share,  set  opposite  their  names,  to  the  directors  of  a  company 
thereafter  to  be  formed, —  under  the  general  act  of  May  7, 1847, 
authorizing  the  formation  of  plankroad  and  turnpike  corpora* 
tions, — for  the  purpose  of  constructing  a  plankroad  from  the 
village  of  Poughkeepsie  to  Salt  Point,  in  the  town  of  Pleasant 
Yalley,  in  Dutchess  county,  payable  at  such  time  and  place  aa 
the  directors  might  direct  The  paper  mentioned  the  total 
amount  of  the  capital  stock  required,  and  the  number  of 
shares.  The  number  of  ten  shares  was  affixed  to  the  defend- 
ant's name.  The  heading  of  the  paper  was  in  these  words: 
"The  Poughkeepsie  and  Salt  Point  Plankroad,  with  the  privi- 
lege  of  extending  the  same  to  Clinton  Corners.''  The  plaintiff 
gave  in  evidence  its  articles  of  association,  which  bore  date 
March  22,  1868,  and  were  signed  by  a  number  of  persons, 
not  including,  however,  the  defendant    Other  dociftnenta^ 
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Hud  oral  evidenoe,  were  prodaoed  to  show  that  the  plaintiff 
iras  duly  inooiporated  under  the  act,  but  no  question  was 
•nade  upon  that  point  The  subsoription  was  not  in  the  de- 
fendant's handwritingi  but  his  name  was  written  by  one  Cer- 
nell,  in  his  presence^  and  by  his  direction,  aa  it  was  alleged. 
A  question  was  made  upon  the  execution  of  the  instrument; 
the  defendant  insisting  that  he  authorized  his  name  to  be  signed 
^Aly  on  condition  that  the  road  should  be  located  on  a  certain 
a>ute,  and  that  it  was  laid  out  on  another  route.  But  the 
judge,  before  whom  the  case  was  tried  without  a  jury,  found 
ihat  the  defendant  did  subscribe  for  ten  shares  of  stock. 

At  the  dose  of  the  evidence  a  number  of  objections  were 
liken  to  the  plaintiff's  right  to  recover,  but  tiiey  were,  &r 
lie  most  part,  determined  by  the  judge's  finding  upon  the 
question  of  £ust 

4ne,  however,  arose,  out  of  an  act  of  the  legislatuxe  of  1861, 
whch  was  admitted  to  have  been  passed  on  the  application 
of  tie  plaintiff.  That  act  is  in  the  following  words:  ''Sec> 
tionl.  Whenever  the  Poughkeepsie  and  Salt  Point  Plank- 
road  Company  shall  construct  and  grade  their  road,  or  any 
part  fiereo^  in  accordance  with  the  statute  in  relation  to  turn- 
pike ompanies,  and  shall  obtain  the  certificate  of  a  majority 
of  the  inspectors  of  turnpikes  of  the  county  of  Dutchess  to 
that  e&ct,  then  said  company  may  erect  tollgates  upon  their 
road,  aid  receive  the  same  tolls  as  allowed  by  law  to  turnpike 
oompanoa.  Section  2.  The  said  company,  until  they  plank 
their  rod  shall  be  subject,  in  all  respects,  to  the  provisions 
and  regdations  relative  to  turnpike  companiesi  in  chapter 
210  of  lil7,  and  in  other  laws  amendatory  and  supplemen* 
taiy  therto,  and  shall  be  invested  with  all  privileges  and 
rights  giv^n  by  said  acts  to  turnpike  companies.  Section  8. 
The  said  ompany  shall  have  five  years  further  time  to  coi^ 
plete  their  xwd  tiian  now  allowed  by  law." 

It  was  aunitted  that  the  load  had  not  been  planked;  but 
turnpike  gftes  had  been  erected  pursuant  to  tiie  act  The 
defendant's  x)int  was  that  he  was  discharged  fiom  his  sub- 
soription  by'lie  passage  of  the  act,  because,  as  he  insisted,  it 
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changed  the  nature  of  the  oorporafion  and  of  the  contraci 
between  the  parties.  The  judge  refhsed  to  hold  that  this  was 
a  defence,  and  the  defendant's  counsel  excepted.  ^  The  report 
Ifas  in  favor  of  the  plaintiff  for  the  amount  of  the  subiscriptioni 
with  interest,  and  the  defendant  appealed. 

Jchn  K  Porter^  for  ihe  appellant 

r 

Amasa  J.  Porker^  for  the  respondent 

Denio,  J.  The  question  which  naturally  presents  itself  in 
the  outset  of  this  controversy  is,  whether  the  defendant  has  sc 
fdx  committed  himself  by  signing  the  undertaking  set  out  ii 
the  case,  as  to  be  unable  to  retract ;  or  whether,  as  is  insistd 
in  his  behalf,  it  was  necessary  for  him  to  subscribe  the  artices 
of  association  in  order  to  bind  himself  to  the  payment  of  his 
subscription.  This  depends  upon  an  examination  of  the  gme- 
ral  act  to  provide  for  the  incorporation  of  plankroad  compmies 
and  of  turnpike  road  oohipanies.  (Laws  of  1847,  ch.  210^  It 
declares  in  the  first  place  that  any  number  of  persons,  nd  less 
fhan  five,  may  form  themselves  into  a  coiporation  by  ccsiply* 
ing  with  the  requirements  afterwards  specified.  It  th<i  pro- 
vides that  a  certain  notice  shall  be  published  pointing  out 
where  books  for  subscribing  to  the  stock  shall  be  opei^  and 
then  proceeds  thus:  "And  when  stock  to  at  least  theamount 
of  five  hundred  dollars  for  every  mile  of  the  road  so  Utended 
to  be  built  shall  be^  in  good  faith,  subscribed,  and  five'per  cent 
paid  thereon,  as  hereinafter  required,  then  the  said  s^becriben 
may,  upon  due  and  proper  notice,  elect  directors  fcT  tiie  said 
company ;  and  thereupon  they  shall  severally  subscrbe  articles 
of  association,  in  which  shall  be  set  forth  the  name  f  the  com- 
pany," &C.  [naming  certain  other  particulars  to  b«  contained 
in  it]  *'  Each  subscriber  to  such  articles  of  assocation  shaH 
subscribe  thereto  his  name  and  place  of  resident  and  tiie 
number  of  shares  taken  by  him  in  said  compan'."  It  tiien 
provides  for  the  filing  of  the  articles  in  the  officel)f  the^secre* 
tary  of  state,  and  proceeds:  "And  thereupon  ihepersons  who 
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have  so  sobicribed^  and  all  peraoda  wbo  ihiiU,  from  time  to 
time,  become  elookholden  in  such  company,  shall  be  a  bodj 
corporatei"  kc  The  paper  which  the  defendant  signed  did 
not  ix)ntittii  the  malstera  required  to  be  set  Ibrih  in  the  article^ 
bat  was  in  its  character  preliminaiy  to  the  articles.  Bat  the 
defendant  never  went  any  fhrthesi  ISe  did  not»  ao  &r  as  it 
appearsi  participate  in  the  ch<»ce  of  direetprsy  and  his  name 
was  not  subscribed  to  the  articles  of  association.  The  result 
of  ihe  best  rofleotipn.. which  I  can  give  to  the  matter  is,  that 
no  legal  signifieancy  is  predicable  of  the  signing  of  the  px^ 
Ijomnary  papwr.  The  theory  Seems  to  me  to  bd  this:  The 
parties  designing  to  form  a  company  are  to  ascertain  in  the 
•first  instance  who  will  unite  with  them  in  the  enterprise.  It 
was  proper  that  the  public  generally  should  hate  aii  opportu* 
jiity  to  join,  to  prevent  the  secret  or  clandestine  formation  <iS 
a  coinpany  to  control  a  public  thoroughfiure.  Hence  the  re* 
quirement  that  notice  should  be  given  by  advert]0ement  of  the 
opening  of  books  of  subscription.  The  persons  desirous  of 
taking  put  in  the  enteiprise  were,  it  is  to  be  inferred,  to  sub^ 
scribe  in  the  books  so  to  be  opened,  and  to  make  the  pr^Umk* 
nary  payment  When  this  process  was  gone  tlut>ugh  wiib, 
and  the  books  were  examined,  it  would  be  seen  who  the  indi- 
viduals were  who  had  thus  signified  Bfi  intention  of  becoming 
interested  in  the  project  The  pertens'  thus  ^unertained  a6  the 
undertakers  of  the  enterprise,  are  thus  ( after  due  notice,  so 
that  nothing  shall  be  done  behind  the  back  of  any  one,)  to  do 
two  things :  elect  directors  and  sign  articles-  of  association; 
These  were  to  be,  I  think,  simultaneous  and  concurrent  acts. 
The  preliminary  subscribers  are  to  elect  directors,  but  the 
articles  are  to  state  how*  many  directors  there  shall  be,  and  to. 
mention  the  names  of  those  first  diosen.  It  is  dear  that  the 
dectibn  of  directors  cannot  take  place  until  &e  terms  of  the 
articles  shall  be  agreed  on;  and  the  authors  of  the  articles  and 
the  constitueivta  who  designate  the  directors,  are  the  same  pe^ 
sons.  Am  neither  of  the  acts  can  be  fhlly  completed  nntU 
the  other  is  consumiBated^  it  fblbws  that  neither  can  precede 
the  other,  but  that  they  must  be  done  eononrrently.  Now 
SMrm.— Tob  X.  20 
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0appoee  one  of  those  who,,  by  sig&ing  the  preliminary  subaerip- 
tion,  has  agreed  to  become  a  oorporator  refuses  to  go  any  far- 
ther. The  others,  who  chose  to  adhere,  if  enough  are  left,  can 
doubtl^ess  go  on  and  complete  the  organization  by  electing 
^  directors  and  signing  the  articles ;  but  can  they  hold  the  one 
liable  who  has  changed  his  mind  ?  The  statute  dedaies  that 
the  subscribers  to  the  stock  shall  serenJly  subscribe  the  articles 
of  association ;  and,  further  on,  that  "  those  who  hare  so  sub- 
scribed, and  all  persons  who  shall  from  time  to  time  become 
stockholders  in  such  company,  shall  thereupon  be  a  body  cor 
porate."  The  other  persons,  besides  those  who  have  so  sub- 
scribed ( that  is  who  subscribed  before  the  filing  of  the  articles) 
are  such  as  shall  subsequently  take  stock,  or  who  shall  become 
shareholders  by  transfer  from  other  shareholders.  There  is  aa 
invincible  implication  that  only  those  who  sign  the  artides^ 
and  such  others  as  subsequently  acquire  a  right  to  stock  shall 
be  members  of  the  corporation.  I  do  not  see  how  it  is  possi- 
ble that  one  who  has  stopped  short,  before  signing  the  articles^ 
can  be  a  corporator,  or  be  entitled  to  any  stock;  and  if  he  is  not 
entitled  to  stock,  he  certainly  ought  not  to  be  compelled  to  pay 
for  any.  It  may  very  well  happen  that  the  amount  subscribed 
for  one  of  these  roads  will  greatly  exceed  the  amount  re- 
quired, or  which  can  be  used  in  constructing  the  road.  No 
method  is  pointed  out  by  the  statute  for  distributing  the  stock, 
«nd  yet  in  such  a  case  the  project  would  fail  unless  some 
method  could  be  fallen  upon  to  designate  those  who  should  be 
stockholders,  and  the  number  of  shares  which  each  should 
■have.  Suppose  this  should  be  accomplished  by  lot  or  by  mu- 
tual agreement,  no  one  would  contend  that  those  who  were 
.left  out  would  be  obliged  to  pay  their  primary  subscription,  or 
that  those  who  were  taken  in  for  a  less  amount  than  that 
which  they  had  subscribed,  would  be  obliged  to  pay  for  the 
ahares  they  could  not  have  at  the  time  of  signing  the  pre- 
liminary subscription,  supposing  that  to  be  a  different  thing 
from  the  subscription  to  the  articles,  there  would  be  no  shares, 
and  no  designated  amount  of  capital  stock ;  and  no  one  could 
•ay  what  amount  of  money  each  separate  share  would  r^re- 
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sent;  for  ^ese  are  matleni  to  be  afterwaids  aaoertained,  and  to 
be  spedfled  in  the  artideB  of  asflociation,  and  cannot  in  the 
nature  of  things  have  ^my  existence  nntil  the  articles  are 
signed.  Yet  the  defendant  in  this  case  is  called  upon  to  paj 
fiye  hundred  dollars,  as  the  price  of  ten  shares  of  the  stock. 
If  it  was  the  proliminary  subscription  which  was  to  courtitute 
the  obligatory  instrument,  there  would  be  no  necessity  of 
repeating  the  undertaking  in  the  articles ;  yet  the  subscribero 
to  the  articles  are  required  to  state  the  number  of  shares  taken 
by  them  respectiTely.  Without  indulging  in  any  further 
eriticism  upon  the  language  of  the  act,  I  conclude  that  the 
system  established  by  it  does  not  contemplate  any  binding 
obligation  until  the  parties  who  intend  to  be  diareholders  come 
together  and  designate  the  directors, — who,  as  their  agents,  aie 
to  manage  the  oonceam, — and  at  the  same  Ume  agree  upon  the 
amount  of  the  capital  stock,  and  the  other  particulars  required 
to  be  stated  in  the  articles.  Having  thus  established  the  ele* 
ments  which  go  to  make  up  their  respective  rights  and  liabili 
.ties,  they  give  eflbct  to  the  arrangement  by  signing  the  articles 
in  which  these  elements  are  stated ;  and  then,  and  not  before, 
a  personal  obligation  is  created  against  eadi  subscriber  to  pay 
for  the  shares  which  he  has  taken.  The  steps  which  are  ie» 
quired  to  precede  this  are  provisional  and  inchoate.  Their 
only  object  is  to  bring  these  persons  together  who  ue  ulti- 
mately to  form  the  corporation,  in  order  to  effect  an  organization 
and  execute  the  contracts  for  taking  and  paying  for  the  stodc 
Any  one  who  withdraws  here^  or  is  allowed  to  drop  out  of  the 
enterprise  before  this  first  binding  transaction  takes  place,  has 
fidled  to  beoome  a  shareholder  and  has  no  interest  in  or  liability 
for  any  stock  which  has  been  or  shall  be  created. 

There  is  a  great  similarity  between  the  plankroad  act,  and 
the  general  act  for  the  incorporation  of  railroad  corporations, 
passed  in  the  year  1848  (ch.  140).  So  &r  as  the  present 
question  is  concerned  I  think  the  provisions  are  identical.  In 
The  2Vt>y,  Jbc.,  Baibroad  Company  v.  IMeU  (18  Barb.,  297), 
the  Supreme  Court  sitting  in  the  third  district  held,  after  great 
joonsideration,  that  the  preliminary  subscription  under  that  act 
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did  not  entitle  tlie  sabsciiber  to  stock  or  bind  him  to  the  paj- 
ment  of  the  prioe.'  It  was  looked  upon  subetantiallj  in  the^light 
in  which  I  have  considered  it^  as  preliminajy  and  ineheata 
and  af  no  legal  significancy  eitoept  to  bring  the  partien  trfab 
were  to  act  together  'in  the  formation  of  the  companj  ia  cor* 
fespondencd  with  each  other,  so  that  thej  might  choose  directors 
and  agree  upon'  the  d>nstitQtion  of  the  corporation.  The  sataa 
doctrine  was  i^iterated  in  the  same  plaintiff  t«  Warren.  (Id., 
p.  810.) 

If  I  knew  that  my  brethren  would  concur  with  me  in  these 
▼iewls,  I  should  not  be  obliged  to  express  any  opinioa  upon 
the  other  questions  whioh  the  case  presents. 

The  substance  of  the  act  of  1864,  is  that  this  corporation^ 
which  had  then  been  formed,  should  have  five  yeais'  time  to 
complete  its  road  beyond  thtft  aUowed  by  the  existing  law, 
and  that  until  it  should  be  completed  by  the  laying  down  of 
plank,  it  might  erect  gabes  and  collect  tolls  according  to  the 
rates  prescribed  in  respect  to  turnpike  companies,  whenever 
they  should  procure  the  road  to  be  graded  and  should  hiye  it 
inspected  by  the  inspectors  of  turnpike  roads.  In  the  mean* 
time  they  were  to  enjoy  the  legal  rights  and  privileges  of  tum^ 
pike  companies,  and  to  be  subject  to  the  legal  requiremenia 
respecting  them.  It  is  certainly  possible  that  this  act  was 
obtained  simply  as  a  cover  for  abandoning  the  plan  of  a  pknkr 
xbad,  and  to  enable  the  directors  to  establish  a  turnpike.  This, 
however  is  not  the'  presumption  of  law.  On  the  fiice  of  the 
enactment  it  simply  conferred  on  the  corporation  an  indulgence 
which  it  would  not  otherwise  possess,  of  postponing  the  com- 
pletion of  the  road  for  a  considerable  time,  and  of  so  managing 
it  that  it  should  be  a  source  of  profit  in  the  meantime.  I  thiJ&k 
this  was  within  the  scope  of  the  reservation  contained  in  the 
general  act  which  declares  that  the  legislature  may,  at  any  time 
alter,  amend  or  repeal  it,  and  may  amend  and  repeal  any  cor- 
poration which  may  be  formed  under  it  A  much  more  material 
alteration  was  made  in  the  general  banking  law,  which  was 
held  by  this  court  to  be  within  the  scope  of  the  reservation 
contained  in  that  act  {Matter  af  OUver  Lee  i  WeBankj  21 N. 
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Y./9,  and  iee  also  the  caaes  therein  reifeited  to.)  The  doo* 
trine  of  that  ease  is  that  the  nsoal  reservation  contained  in 
the  general  aola  ^r  the  formation  af  eorporations,  anthorises 
changes  in  the  legal  prescriptions  bearing^  upon  corporation! 
^hich  had  been  created  under  them,  to  the  same  extent  as 
though  such  corporations  had  been  established  by  a  special 
legislative  charter  containing  in  itself  a  similar  reservation. 
Under  this  rule  there  can  be  no  doubt  but  that  the  act  of  1864^ 
yras  a  legitimate  exercise  of  the  power  reserved  in  the  plank^ 
road  act  It  consequently  dischaiged  no  obligation  that  the 
defendant  wa6  under  to  pay  the  stock  in  the  plaintiff'! 
company.  Being  of  the  opinion,  however,  before  expressed 
that  he  had  made  no  valid  contract  to  take  and  pay  for  the 
^tock,  I  think  the  judgment  of  the  Supreme  Court  charging 
him  witii  the  price  should  be  reversed. 
« 
All  the  judges  (except  Sxldsn,  X,  who  was  absent),  con* 
earring, 

Judgment  reversed  and  new  trial  ordered. 


BoNATi  V.  WsLSGH,  Exccutor,  &&,  of  BofiTATi,  deceased,  and 

others. 

■ 

The  rights  ot  a  wife,  «8  o^editpr  of  her  hnshaiil  .ander  the  law  of  Franoe^ 
where  the  marriage  was  oontracted,  continua  and  attach  to  the  property 
of  the  husband  where  he  abandoDS  her  and  dies  domiciled  in  this  State. 

Aooordingly,  where  the  husband  had  appropriated  the  proceeds  of  real 

'  iltate  inherited  by  thS  wifb  daring  oorertare,  knd  die  was,  by  the 
French  law  entitled  to  priority  of  payment  oat  of  his  estaite,  held,  that 

^  ^Bch  right  to  priority  exists  as  against  his  legatees,  though  the  pro- 
perty bequeathed  had  all  been  acquired  by  him  in  this  state  subse* 
quent  to  his  desertion  of  the  wife. 


from  the  Sapreme  Court  Action  by  a  widow 
realding  In'Trtinee,  against  the  executors  and  legatees  of  her 
deceased  huiband,  to  recover  the  value  of  certiiin  real  estate 


IAS     GASES  IK  IBS  OOUBT  OF  APPEALS. 

BoMtlv.  Welaofa. 

inherited  by  her,  which  was  sold  with  her  aaseDt  and  the  pro- 
oeeds  received  by  her  husband  while  she  was  living  and  domi* 
ciled  with  him  in  France.  Upon  the  trial  these  &cts  were 
proved  and  found : 

On  the  2Sd  day  of  January,  1828,  the  plaintiff  married  ai 
Severne,  in  France,  Maximilian  Bonati,.  and  continued  his 
wife  until  he  died  in  1849. 

The  plaintiff  was  bom  in  France,  and  the  husbaiid  in  Ger- 
many, and  both  were  domiciled  and  resided  in  France  at  the 
time  of  the  marriaga  They  had  issue  of  that  marriage,  the 
defendants,  Antoine  and  Marie  A.  Bonati,  both  of  whom  were 
bom  in  France  while  their  parents  were  residing  there.  The 
plaintiff  and  Bonati  continued  to  live  together  in  France  in 
the  relation  of  husband  and  wife  until  Bonati  quitted  France 
in  1887,  and  came  to  the  city  of  New  York,  leaving  the  plain- 
tiff and  the  two  children  in  France,  where  they  Jiave  since 
resided.  He  (Bonati)  became  a  naturab'zed  citizen  of  the 
United  States,  and  continued  in  this  state  until  his  decease. 
There  was  no  special  contract  of  marriage  between  them,  and 
none  except  that  created  by  the  laws  of  Franca 

In  1880,  the  plaintiff,  on  the  death  of  her  mother,  became 
owner,  by  title  of  succession,  of  certain  real  estate  (or  immov* 
able)  in. France,  which  was  sold  by  mutual  consent  of  the 
plaintiff  and  her  husband ;  and  the  money  arising  from  the 
sale,  amounting  to  nineteen  thousand  two  hundred  and  fifty- 
four  francs,  was  paid  to  and  retained  by  him.  No  part  had 
ever  been  paid  to  her,  nor  had  she  ever  been  in  any  way  com- 
pensated for  it;  except  to  the  extent  of  nine  hundred  and 
eighteen  francs. 

Bonati  never  returned  to  France,  and  at  his  death  was 
worth  several  thousand  dollars. 

He  left  a  will,  of  which  the  defendant  Wdsch  was  executor, 
by  which  he  bequeathed  a  legacy  of  four  hundred  dollars  to 
each  of  his  said  two  children,  and  gave  the  residue  of  his  pro- 
perty to  the  executor  in  trust  for  two  illegitimate  children  and 
their  mothers:  All  the  testator's  debts  had  been  paid,  and 
considerable  property  remained  in  the  hands  of  the  executor. 
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No  proviBion  is  made  in  the  will  to  reoompeiifle  the  plaintiff 
for  ^e  price  of  the  real  estate  aold  as  before  mentioned. 

By  the  French  law,  Bonati  was  entitled  to  receiye  the  price 
of  said  real  estate  when  it  was  «old  and  to  retain  it|  and  enjojr 
the  income  dnring  the  existence  of  the  commnnity.  At  the 
dissolation  of  the  community,  which  took  place  at  his  (Bonati's) 
decease,  the  plaintiff  was  entitled  to  take  from  the  property 
of  the  commnniiy,  the  amount  for  which  said  real  estate  had 
been  sold,  and  in  case  of  insufficiency  of  that  property,  she 
was  entitled  to  claim  and  receive  the  deficiency  from  the  pro- 
perty of  her  late  husband ;  and  her  claim  against  the  property 
of  the  community  took  precedence  of  any  claim  of  the  hus* 
band's  representatives ;  and  as  to  the  property  left  by  him,  she 
was  entitled  to  pajrment  before  his  creditors. 

Bonati  left  no  property,  either  of  the  community  or  other* 
wise,  in  France  at  the  time  he  left  that  country. 

The  sections  o{  the  Code  Napoleon,  on  which  the  above 
finding  of  the  French  law  is  based,  are  referred  to  in  the 
opinion  of  Davies,  J. 

The  CSvil  Code  of  France  was  given  in  evidence  on  the 
trial,  and  all  the  provisions  thereof,  applicable  to  or  affectbg 
this  case,  were  read  on  such  trial,  and  the  laws  of  Francs 
therein  contained,  constitute  a  portion  of  the  fiusts  upon  which 
the  case  was  heaxd 

At  the  trial  a  judgment  was  entered,  granting  the  prayer  of, 
the  complaint  and  ordering  repaymei^t  by  the  executor  of  the 
amount  received  by  Bonati  on  tiie  sale  of  his  wife's  real  estate^ 
with  interest  fifom  the  time  of  his  death.  This  judgment  was 
affirmed  on  appeal  at  general  term,  in  the  first  district^  and 
the  defendants  appealed  to  this  court 

* 

Charka  P.  KiMand^  for  the  appellants. 

John  W.  JBdm/onds^  for  the  respondent 

Davies,  J.  By  section  1887  of  tiie  Oode  Napoleon,  ihe 
law  in  reference  to  the  coi\]ugal  relation  is  prescribed  in  d» 
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fitult  of  speoial  agreement ;  and  by  flectiQii  1898,  in  dejGstnlt  of 
special  8dpiilations,.the  law  of  oommunity  preyaik.  By  sec* 
tions  1401  and  1402^  the  commanity  consists  of  snch  movable 
property  as  £dl  to  either  party  during  the  marriage  by  any 
title  whatever,  and  all  immovables  acquired  during  marriage. 
By  section  1404,  the  immovables  which  £dl  to  them  during 
marriage  by  title  of  succession  do  not  enter  into  the  com- 
munity. Section  1483  provides  that  if  an  immovable  be- 
longing to  one  party  be  sold  and  the  price  paid  into  the 
community,  there  is  ground  for  the  deduction  of  the 
price  so  paid  in  from  the  community  for  the  benefit 
of  the  party  who  was  proprietor  of  the  inmiovable  sold. 
Section  1486  declares  that  recompense  for  the  price  of 
an  immovable  belonging  to  the  wife  is  claimable  by  her 
out  of  the  property  of  the  husband,  in  case  of  the  insuf- 
ficiency of  the  goods  of  the  community.  By  section  1470,  on 
the  dissolution  of  the  community,  from  the  mass,  .each  one 
deducts  the  price  of  immovables  which  have  been  alienated 
during  the  community,  and  for  which  contpensation  has  not 
been  m^e.  By  section  1471,  the  shares  of  the  wife  take 
precedence  of  the  husband,  and  by  section  1472  the  wife  is 
entitled,  in  case  of  insufficiency  in  the  oommunity,  to  exercise 
her  claims  out  of  the  property  of  the  husband.  Section  1441 
declares  that  the  death  of  either  of  the  parties  works  a  dis-i 
solution  of  the  community,  and  by  section  1468  after  the 
dissolution,  the  wife  hai%  the  power  to  accept  or  renounce  it 
By  section  1498,  the  wife  who  renounces  has  a  right  to  receive 
Ike  price  of  the  immovables  alienated;  for  which  compensation 
lias  not  been  made'  ta  her.  And  by  section  1495,  ^he  may 
exercise  all  actions  and  previous  demands  as  well  against  the 
goods  of  the  conununity  as  against  the  personal  goods  of  her 
husband.  .  . 

From  this  examination  of  the  French  law  it  follows  that 
the  property  of  this  plamtiff  wfaieb  came  to  her  daring  mar- 
riage, by  succession  from  her  mother,  being  immovable,  still 
bebngs  la  heor :  that  she  could  alienate  it,  ^  she  did,  with 
her.  husband's  consent:  that  he  bad  the  management  of  it^ 
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and  had  a  right  to  retain  the  avails  of  the  sale,  and  keep  them 
daring  the  existence  of  the  community,  and  had  a  right  to  the 
enjoyment  of  its  emoluments ;  and  that  on  his  death,  he  having 
received  the  price  of  its  alienation,  she  had  a  valid  claim  for 
that  price,  first  to  be  paid  out  of  the  property  of  the  com- 
munity,  and  that  idling,  ont  of  the  property  of  the  husbandi 
and  that  her  claim  was  entitled  to  priority  of  payment 

Sach  would  have  been  the  rights  of  the  parties,  if  both  had 
continued  to  reside  in  France. 

Are  these  rights  changed  by  the  circumstance  of  the  hus- 
band coming  to  this  country  and  dying  here? 

That  the  price  of  the  wife's  immovables  thus  sold  and 
realized  by  the  husband,  constituted  a  valid  debt  against  him 
by  the  laws  of  France,  where  this  marriage  took  place,  admits 
of  no  doubt  Is  the  debt  discharged  by  the  husband's  coming 
to  this  country? 

The  rule  laid  down  by  Parsons  on  Contracts  (2  Pars.,  110), 
would  seem  to  answer  this  suggestion.  He  says :  '*  It  is  the 
general  rule,  both  in  England  and  in  this  country,  that  the 
incidents  of  marriage  and  contracts  in  relation  to  marriage,  as 
settlement  of  property  and  the  like,  are  to  be  construed  by  the 
law  of  the  place  where  these  were  made;  for  any  different  con- 
struction cannot  be  supposed  to  carry  into  effect  the  intentions 
and  agreements  of  the  parties,  or  to  deal  with  them  justly." 

Many  cases  are  cited  to  sustain  the  text,  and  among  others, 
those  in  our  own  state,  of  Decauche  v.  Savdierj^  8  John.  Oh., 
190 ;  OroAy  v.  Berger,  8  Ed.  Ch.,  588,  and  De  Barante  v. 
Gottj  6  Barb.,  492.  These  cases  hold  that  where  there  is  an 
express  contract  between  the  parties,  that  contract  will  be 
enforced,  and  the  rights  acquired  under  it  maintained  and  up- 
held, though  there  be  a  change  of  domicil.  Itights  dependent 
on  the  nuptial  contract  are  governed  by  the  lex  loci  contractus. 
There  would  be  no  difficulty  in  this  case,  thereifore,  in  sustain- 
ing the  rights  ahd  claims  of  the  plaintiff,  if  the  provisions  of 
the  Code  Napoleon  had  been  embraced  in  an  express  contract 
Some  foreign  jurists  hold  that  the  law  of  matrimonial  domicil 
attaches  all  the  rights  and  incidents  of  marriage  to  it  prcprio 
Sjurra. — ^VoL.  X,  21 
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vigore^  and  independent  of  any  supposed  consent  of  the  parties. 
*  ( 1  BouUenois  pbser.,  29,  pp.  741,  750,  757,  758;  Hubenis, 
Lib.  1,  tit  8,  De  Gonfl.  Leg.,  §  9.) 

Others  hold  that  there  is  in  such  cases  an  implied  consent 
of  the  parties  to  adopt  the  law  of  the  matrimonial  domicil 
hj  way  of  tacit  contract^  and  then  the  same  rule  applies  as 
in  cases  of  express  nuptial  contracts.  Dumoulin  was  the 
author,  or  at  least  the  most  distinguished  advocate,  of  this 
doctrine.  (Story  on  Conflict  of  Laws,  §  147.)  This  rule  has 
•iso  been  adopted  by  Bouhier,  Hertius^  Pothier,  Merlin,  and 
other  distinguished  jurists.  (Id.,  §  148.) 

Story,  after  reviewing  the  opinions  of  jurists  and  the  deci- 
sions having  a  bearing  upon  the  question,  sums  up  the  whole 
by  saying,  in  section  159,  that  perhaps  the  most  simple  and 
satisfactory  exposition  of  the  subject^  or  at  least  that  which 
best  harmonizes  with  the  analogies  of  the  common  law  is,  that 
in  (the  case  of  a  marriage,  where  there  is  no  special. nuptial 
contract,  and  there  has  been  no  change  of  domicil,  the  law  of  the 
place  of  celebration  of  the  marriage  ought  to  govern  the  rights 
of  the  parties  in  respect  to  all  personal  or  movable  property, 
whenever  acquired  or  wherever  situate ;  but  that  real  or  im- 
movable property  ought  to  be  left  to  be  judged  by  the  lex  rei 
mito,  as  not  within  the  reach  of  any  extra-territorial  law. 
When  there  is  any  special  nuptial  contract  between  the  parties, 
lliat  will  flirnish  a  rule  for  the  case,  and,  as  a  matter  of  contract, 
ought  to  be  carried  into  effect  everywhere,  under  the  general 
limitations  belonging  to  all  classes  of  contracts. 

In  this  case  a  new  element  is  introdnced  by  the  removal  of 
the  husband  from  France,  and  consequently  a  change  of  his 
domicil. 

In  section  161,  Story  quotes  fh>m  Bonhier,  who  lays  down 
the  rule  in  general  terms  that  ip  relation  to  the  beneficial 
and  pecuniary  rights  (268  droite  utike  et  pecuniaries)  of  the  wife, 
which  result  from  the  matrimonial  contract,  either  express  or 
tacit,  the  husband  has  no  power  by  a  change  of  domicil  to 
alter  or  change  them,  according  to  the  rule  nemo  potest  mutare 
consilium  suum  in  aUerius  injuriam,  and  he  insists  that  this 
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18  the  <^inkm  of  jniiste  generally.  To  the  same  effect  that 
tfie  change  of  domicQ  by  Hoe  hnsbattd  shall  not  deprive  the 
irife  of  any  separate  interests  or  separate  rights  she  may  have, 
is  the  caee  of  Hartoau  t.  Harteau  (14  Pick.,  181). 

And  this  rule  is  a  reasonable  and  proper  one.  As  a  gene- 
lal  rule,  the  domicil  of  the  wife  follows  that  of  the  husband 
and  there  is  much  force  in  the  aigument,  that  in  the  absence 
of  an  express  agreement  defining  the  matrimoniid  rights,  the 
law  of  the  contemplated  or  any  fatare  domicil  should  govern. 
But  in  the  case  now  under  oonaideration,  the  domicil  of  the 
wife  has  not  been  changed,  and  the  rights  she  acquired  by 
the  tacit  contract  made  in  the  matrimonial  domicil  are  not, 
we  think,  lost  or  impaired  by  the  change  of  the  dcnnicil  of 
the  husband.  Those  rights  did  not  mature  until  the  death 
of  Ae  husband.  They  were  postponed  till  the  happening 
of  this  event,  and  then  by  the  law  of  the  matrimonial 
domicil,  by  virtue  of  the  tacit  contract  made  between  the 
parties,  the  right  of  the  wile  to  a  return  of  all  her  indi- 
vidual property  received  by  the  husband,  revives  and  can  be 
enforced. 

We  see  no  reasons  of  public  policy,  why  rights  thus  secured 
Aould  not  be  recognized  or  enforced,  equally  as  those  arising 
from  an  express  contract 

The  judgment  must  be  affirmed,  with  costs. 

Coyaro^  Ch.  J.,  Dbkio,  Hott  and  Jah^  Js.,  concurred 

M^SOF,  J.  (Dissenting.)  It  is  only  necessary  to  state  a  few 
Miliar  and  wd|l  settled  principles  of  law  to  show  that  the 
judgment  of  the  court  below  is  erroneous,  and  should  be 
revevsed. 

The  universal  doctrine  now  recognized  by  the  common  law 
•  is,  ths|t  the  succession  to  the  personal  property  is  governed 
exQlosively  by  the  law  of  the  actual  do^ucil  of  the  intestate  at 
Ae  time  of  his  death.  {B&mpde  v.  Johmtone,  8  Yes.,  198; 
Story's  Conflict  of  Laws,  §  481 ;  Harvey  v.  Richarda^  1  Mas., 
418 ;    Mohma  v.  Bemaen^  4  Johns.    Ch.,  460 ;    20  J.   B., 
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229 ;  De  Couch  v.  Savatier,  8  Johns.  CL,  190,  211 ;  ShvUz  v. 
Pulver^  8  Paige,  p.  182;  DeOdbry  v.  DeLastin^  2  Harr.  & 
Johns.,  198 ;  Hunt  v.  Moultrie,  28  N.  Y.,  894)  The  general 
rule  also  is,  that  the  law  of  the  testator's  domicil|  at  the 
time  of  his  death,  controls  the  testamentary  disposition  of  all 
his  personal  property,  and  of  all  his  real  property  situated 
vrithin  the  jurisdiction  of  the  State  of  his  dpmicil.  This  is 
the  rule  both  in  England  and  this  country.  {Stanley  y.  Bemes, 
8  Hagg.  Eca,  878-466;  Moore  v.  Darrel,  4th  id.,  846,  862; 
Price  V.  Dewhurst,  4  Mil.  k  Craig,  76,  80,  81 ;  8  Curt,  468 ; 
2  Sim.,  p.  7,  n.  2 ;  MaMer  of  EasUnCs  wHl^  6  Paige,  187 ; 
MaOer  of  Bdberta'  witt,  8  Paige,  446,  619 ;  ThomUm  v.  ftir- 
ling,  8  Sim.,  810 ;  Story's  Conflict  of  Laws,  §  467 ;  Cbun- 
teas  of  Ferraris  v.  Marquis  of  Hertford,  Eng.  Jur.,  April  Ist, 
1848,  p.  262 ;  8  Curt,  468 ;  Desdxxts  v.  Berquier,  1  Burn., 
886.)  This  doctrine  has  been  repeatedly  recognized  in  the 
American  courts.  {Holfnes  v.  Eemsen,  4  Johns.  Ch.,  460- 
469;  Harvey  y.  Richards,  1  Mason,  881,  408,  n;  Dixxm's 
ExecWs  y.  Eamsey's  ExecWs,  8  Cranch,  819;  2  Johns,  k 
Harr.,  198 ;  12  Wheat.,  169 ;  2  Doug.,  622 ;  9  Peters,  488, 
\  504,  605 ;  Story's  Conflict  of  Laws,  468.)  The  doctrine  of 
the  icourts  is,  that  there  is  no  difference  between  the  case  of 
succession  by  testament  and  intestacy;  that  they  are  both 
governed  by  the  law  of  the  testator  or  intestate. 

There  can  be  no  doubt  but,  from  the  eyidence  in  the  case, 
the  testator's  domioili  at  the  time  of  his  death,  was  in  the 
State  of  New  York.  He  quitted  France  in  1887,  and  came 
to  this  State ;  was  naturalized,  under  our  laws,  became  a  citi- 
zen, embarked,  in  business,  and  resided  here  nntil  he  died,  in 
the  year  1849.  All  the  legal  requisites  necessary  to  constitute 
a  domicil  here,  existed  in  his  case — actual  residence,  naturali* 
zation,  and  the  intention  to  make  a  permanent  residence  here. 
{LaneunnOe  y.  Anderson,  22  Eng.  Law  and  Eq.,  69;  Hos- 
kins  y.  Matthews,  86  id.,  682 ;  Story's  Conflict  of  Laws,  §  44.) 
Naturalization  alone  constitutes  a  most  solemn  declaration  of 
the  intention  of  the  party  to  abandon  his  natiye  State  and  to 
make  the  adopted  country  his  domicil  and  future  home,  and 
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the  French  law  makes  this  simple  fact  conclusive  evidence  of 
the  acquisition  of  a  new  domiciU  (Code,  art  17.)  The  fitct 
that  the  testator  actually  remained  in  France  up  to  the  death 
of  her  husband,  and  sdll  continues,  cannot^  in  the  least,  affect 
the  case  before  us;  for  the  domicil  of  the  husband  is  the 
domicil  of  the  wife,  and  she  can  have  no  other  or  separate 
on^  There  can  be  but  one  matrimonial  domicil  at  the  same 
time.  {Warrender  v.  Warrender,  9  Bligh,  N.  R,  108,  104; 
Ormie  v.  Oreene^  11  Pick.,  411 ;  Story's  Conflict  of  Laws,  §  41, 
ch.  66;  2  Parsons  on  Contracts,  94,  112.)  The  rule  upon 
this  subject  is,  that  woman,  on  manying,  acquires  the  domicil 
of  her  husband,  and  changes  it  with  him.  (2  Parsons  on  Con- 
tracts, 98, 112 ;  9  BHg\  89,  103, 104.) 

It  seems  to  me  very  clear,  therefore,  that  the  laws  of  New 
York,  and  not  of  France,  must  control  in  the  administration 
of  this  property  under  the  will  of  the  testator,  as  his  domicil 
and  his  property  was  here  at  the  time  of  his  death.  The  laws 
of  France  can  have  no  application  in  such  a  case  as  thisy 
which  depends  solely  upon  the  marital  rights,  governed,  as  they 
all  necessarily  must  be,  by  the  matrimonial  domicil  at  the  time 
of  the  death  of  the  testator.  The  court  below  fell  into  an 
error,  in  following  a  class  of  cases  which  held  that  ante-nuptial 
contacts  in  relation  to  the  settlement  of  property  and  the  like, 
are  to  be  determined  and  sustained  by  the  law  of  the  place 
where  they  were  made,  notwithstanding  a  change  of  the 
matrimonial  domicil.  The  cases  referred  to  by  the  learned 
judge,  who  delivered  the  opinion  of  the  court  below,  are  all 
of  this  character.  These  cases  rest  upon  express  contract  and 
the  rules  in  such  cases  is  that  the  lex  loci  contractua  governs. 
Such  are  the  cases  of  Deooiuihe  v,  SavaJtUr  (8  Johns.  Ch.  R, 
190);  Orodby  v.  Berger  (8  Ed.  Ch.  R.,  588);  and  De  Barante  v. 
OoU  (4  Barb.,  492),  cited  by  the  court  below.  The  case  is  very 
different  where  the  wife's  right  of  property  arises  by  operation 
of  law  as  a  mere  inddent  to  the  marital  rdation.  In  the  latter 
case  the  right  does  not  rest  upon  any  contract,  express  or 
implied,  between  the  parties,  but  arises  solely  by  the  opera- 
tion of  law.     It  is  the  silent  effect  of  the  relation  entered 
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into  by  them,  not  as  in  itself  implied  and  fixed  in  and  of  the 
marriage  contract,  bat  merely  as  that  contract  calls  into  opera* 
tion  the  positive  institution  of  the  municipal  law  {Lawrence  y. 
MSSer,  1  Sand.  S.  G.  B.,  616),  and  consequentlj  the  wife's  right 
of  property  in  such  cases  is  controlled  by  the  domicil  <^  the 
husband  at  the  time  of  his  death.  The  French  law  <^  com- 
inanity  as  applicable  to  the  case,  does  treat  the  wife  as  a 
creditor  tod  the  husband  as  a  debtor  ibr  what  he  spends  horn 
time  to  time;  but  the  community  continues  until  the  death  of 
the  party  and  the  French  law  steps  in  and  fixes  the  rules  of 
succession  peculiar  to  itself.  Bonati  cannot,  npon  any  princi- 
ple known  to  bur  laws,  be  regarded  as  a  debtor  to  his  wi£% 
and  she  be  allowed  to  recover  as  a  ci:pditor.  There  is  no  evi- 
dence in  the  case  that  he  brought  any  of  the  property  of  the 
'community  with  hite  when  he  came  to  this  country.  On  the 
Mtitrary  when  the  defendant  was  going  into  proof  to  rebut 
ftny  such  inference,  the  plaintiff  admitted  that  she  had  Mled 
ix>  ibdte  Any  such  proo£ 

ib  is  iiat  to  infei\  therefore^  that  he  had  spent  tins  moiiey  m 
France,  and  nev^lr  h^d  any  of  it  either  in  trust  or  otherwiM 
tmder  bur  laws.  1  atti  of  opinion  for  the  reasons  slated^  witli* 
out  oonmdering  the  other  questions  in  the  case,  that  this  judp 
ment  should  be  tevetsed  and  the  complaint  dismissed. 

SlOkDMS  and  Lan\  Js.,  did  not  sit  in  the  case. 

Judgment  affirmed. 


McaRE(k)B  t;.  BusL. 


(the  fitabiie  (ch.  460  of  1^37,  |  22),  upon  affidarit  of  the  ihtmtlda  to  filto 
oljeetions  kguant  the  grsatmg  of  letters  tSBtamentacy  to  one  of  ae?ml 
exeoaton,  rsquirM  the  surrogmte  to  8aq>eDd  the  gnmt  of  letteis  as  wdl 
to.  any  of  the  ezeeuton  not  otjeoted  to  as  to  those  who  are. 

The  issuing  of  special  letters  of  administration  to  a  collector  is  discretion- 
arj  with  the  surrogate,  and  thongfa  his  refusal  to  appoint  sooh  coUeotor 
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be  pa(  on  the  ground  of  his  h»Tmg  (erroaeooily)  iaened  letten  teet»* 
mentaiy  to  en  executor,  this  does  not  render  bis  discretion  the  snlgect 
of  review,  on  ^peaL    The  remedji  if  sny,  is  bj  mandsmos. 

Appeal  fitMn  tiie  Supreme  Court.  Two  diiferent  instru-  * 
meutB  were  propouoded  to  the  Surrogate  of  Saratoga  oountj 
for  probate  as  the  last  will  and  testament  of  James  McGregor, 
deceased;  after  hearing  the  pioob  the  surrogate  made  a 
decree  admitting  one  of  the  instruments  to  probate,  and 
directing  letters  testamentary  to  issue  to  James  McGr^oTi 
one  of  the  executors  named  in  such  instrument  One  of  the 
legatees,  named  in  the  will,  filed  an  affidavit  stating  that  ^e 
intended  to  file  objections  against  the  granting  of  letters  tes- 
tamentary to  Dimcan  McGregor,  who  was  also  named  as 
executor  in  the  will.  Whereupon  the  surrogate  ordered  that 
the  granting  of  letters  testamentary  to  Duncan  McGregor  be 
stayed  fbr  thirty  days.  The  decree  wiM  affirmed  at  general 
term  in  the  fourth  district 

Judiah  MBmmS^  fto  tlie  i^peUaiit 
WVIitm  ±  Aonh^  fbr  the  reqxMdsat 

Dsno,  J.  Duncan  McGregor  sf^peala  fiom  so  iwych  of  the 
acirrogate'a  older  as  grants  lellears  teBtamentarj  to  his  hvAn 
Jamesi  and  suspends  bis  application  lor  letters  until  A»  oijech 
tk)DS  against  hitt  as  aaexeoutor  are  heaiML  Dvaean  and  James 
tficGn^or,  were  named  executors  in  the  testamentaiy  pigpen 
which  are  established.  As  soon  as  Ae  delasnaiiiasfeion  of  tihe 
main  question  was  annoonoedi  James  sppUed  fixr  kttera;  bat 
as  to  Duncan,  the  coteeeutor,  «n  affidavit  was  made  bj  Badi 
tJMit  be  intended  to  file  ojtyee^ons  agBHist  the  wm^oilMtm 
to  hisL  Upon  this  a  question  arose  whether  it  waa  the  du^ 
of  the  surrogate  imnediatdly  to  issue  leMecs  to  James,  against 
whom  there  was  no  olqection,  and  afteorwasda  to  issue  fiustfaar 
lettsra  to  Dttooan,  or  to  refose  them,  aeooiding  to  the  result  off 
tlM  inquiry  as  to  Us  fltneas;  or  wholly  to*  s«fend  Ae  ssppe 
of  letters  until  the  iaquky  should  be  oaads  00  lliai  afi  tbe  psa^ 
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sons  entitled  to  them  ^ould  be  ascertained.  I  see  no  special 
objection  arising  oat  of  the  character  and  office  of  an  executor 
to  the  issuing  pf  letters  from  time  to  time,  as  qualified  persona 
should  appear;  for  each  executor  is  accountable  only  for  his 
own  pipper  act  or  default^  and  a  single  executor  duly  clothed 
with  letters  is  entitled  to  represent  the  estate.  But  I  am  of 
opinion  that  the  le^lature  have  determined  that  where  there 
is  an  objection  to  one  of  several  executors,  the  issuing  of 
letters  is  to  be  suspended  as  to  all  cMitil  the  objections  haye 
been  determined.  The  statutoiy  provisions  are  as  follows: 
Letters  testamentary  may  be  granted  at  any  time  after  the  will 
shaU  be  proved,  unless  an  affidavit  shall  be  made  by  a  l^atee^ 
Ac,  that  he  intends  to  file  his  objections  against  the  granting 
of  such  letters  to  the  executors  named  in  the  will  or  some  one 
or  more  of  them,  '^and  upon  filing  siich  affidavit  with  the 
surrogate  he  shall  stay  the  granting  of  letters  testamentary  for 
at  least  thirty  days,  uidess  the  matter  shall  be  sooner  disposed 
of"  (Laws,  1887,  ch.  460,  §  22.)  The  natural  meaning  of  these 
provisions  certainly  is,  that  where  an  affidavit  is  made  against 
one  or  more  of  several  executors,  the  act  of  gnmting  letters  te9» 
tamentary  on  the  will  is  to  be  stayed,  not  merely  as  to  the 
executors  objected  to,  but  generally.  It  would  have  been -easy 
to  have  quaUfled  the  directions  to  suspend,  so  that  it  should 
relate  only  to  the  executor  objected  to,  and  this  I  think  would 
have  been  done  if  that  had  been  the  intention  of  the  legisla- 
ture. The  necessity  of  having  letters  issued  *as  soon  as  there, 
is  one  person  entitled  to  take  them  is  not  so  great  as  to  require 
a  forced  construction  of  the  statute  to  accomplish  that  result 
A  provision  in  section  5  (2  R  S.,  70),  countenances  this  con* 
struction.  It  provides  for  the  issuing  of  supplementary  letters 
when  one  of  several  executors  was  under  the  disability  of  non* 
age,  alienage  or  coverture,  at  the  time  the  will  was  {)roved,  and 
the  disability  has  been  subsequently  removed.  The  supple^ 
mentary  letters  are  to  authorize  the  persons  named  in  them  to 
join  in  the  execution  of  the  will  with  the  persons  previously 
appointed.  This,  while  it  proves  that  there  is  nothing  inoon* 
gruous  in  successive  letters,  shows  at  the  same  time  that  the 
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onlj  case  contemplated  bj  the  legislatare  for  supplementarj 
letters,  ia  that  of  a  particular  disability  afterwards  removed. 
I  am  therefore  of  the  opinion  that  it  was  erroneous  to  issue 
letters  to  James  McGregor,  until  it  was  ascertained  whether 
Duncan  was  also  to  be  named  in  them. 

The  branch  of  this  appeal  which  relates  to  costs  is  not  well 
taken.  Costs  are  expressly  made  discretionary  by  the  statute 
and  we  cannot  revise  the  discretion  of  the  surrogate. 

The  same  consideration  is  fiital  to  the  appeal  of  Mrs.  Van- 
derwaker  and  Alexander  McGregor,  who  moved  the  surro- 
gate for  the  issuing  of  special  letters  of  administration,  to 
collect  and  preserve  the  property  pending  the  appeal.  The 
statute,  in  terms,  makes  the  granting  of  such  letters  discre- 
tionary ;  and  the  propriety  of  issuing  or  withholding  them  is 
plainly  dependent  upon  the  exigencies  of  the  estate,  the  amount 
and  situation  of  the  estate  and  other  circumstances  which 
require  to  be  judged  of  summarily,  and  are  not  suitable  to 
be  litigated  through  the  courts  upon  appeal  The  determina- 
tion of  the  surrogate  upon  such  questions  is,  as  it  should  be, 
sumnuuy  and  exclusive.  The  surrogate  put  his  refusal  to  con* 
sider  the  application  for  special  letters,  on  the  ground  that  he 
had  already  issued  general  letters  to  James  McGregor.  If  these 
letters  were  void,  as  probable  they  were,  they  formed  no  impe- 
diment to  his  appointment  of  a  collector ;  but  this  circumstance 
will  not  make  the  question,  which  is  discretionary  in  its  naturej 
reviewable  on  appeal  A  n^^ndamus  might  lie  to  compel  him 
to  hear  and  determine  the  application  on  the  merits;  but  an 
appeal  does  not 

The  judgment  of  this  court  is  that  the  judgment  of  the 
Supreme  Court  affirming  the  surrogate's  decree,  so  far  as  it 
determines  what  testamentary  papers,  should  be  admitted  to 
probate  and  what  papers  are  to  be  refused  probate,  be  affirmed, 
with  costs,  to  be  paid  by  the  appellant^  James  Buel ;  but  as  to 
that  portion  of  the  decree  which  awards  letters  testamentary  to 
James  McGregor,  it  be  reversed,  without  prejudice  however, 
to  any  Aiture  application  to  be  made  by  said  James,  for  letters 
to  himself  separately  or  jointly  with  Duncan  McGregor.  The 
BMrrn.— Vol.  X.  22 
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judgment  of  affirmance  by  the  Sapreme  Goart»  of  the  order 
made  upon  the  application  of  Mrs.  Yandenraker  and  Alex* 
ander  McGregOFi  must  be  affinned. 

All  the  judges  concuiring^ 

Qideted  accordingly; 


HAserLBT,  Executor,  &a,  v.  Habbibok  a  oL 

Where  land  is  oonvejed  sabject  to  a  usurious  mortgage^  which  the  grantee 
assumes  to  pay,  the  mortgagee  aoquires  a  right  to  aiu  appropriation  of 
the  land  for  that  purpose,  whidi  cannot  be  divested  without  his  assent 

JBaUf  aoconlingiy,  tiiat  a  subsequent  anangemeni  between  the  paHaes  la 
the  deedy  whereby,  as  between  them,  it  became  a  mere  qmtolaim,  wis 
inoperative  to  open  the  defense  of  usury  to  the  grantee. 

Qwertf  howerer,  whether  the  personal  liability  assumed  by  the  grantee  if 
not  discharged  by  the  release  of  his  grantor.  So  held  in  the  Supreme 
Coa^^  and  the  quesdon  not  passed  upon  by  this  coart 

Afpxal  from  the  Supreme  Court  Action  for  the  fisra* 
cloflUTo  of  three  mortgages  upon  the  same  premises.  The 
referee,  before  whom  the  cause  was  tried,  found  these  &cts; 
Two  of  the  mortgages  executed  by  Henry  Harrison  and  wife 
to  the  plaintiff's  testator,  in  r^ard  to  which  alone  any  quea* 
tion  was  made  in  the  case,  were  executed  upon  a  usuriona 
agreement  for  the  loan  of  money.  Subsequent  to  the  execu* 
tion  of  these  mortgages,  Henry  Harrison  and  wife  ccmveyed 
the  knd  in  fee  to  Joseph  HarrisoQ,  by  deed  with  wamuity, 
oontabung,  among  other  thingSi  the  following  provision: 
*'  This  coBTeyanee  is  made  subject  to  the  paym^it  of  the  said 
mortgages,  which  the  party  of  the  second  psrt  assumes  and 
covenants  to  pay  as  a  part  of  the  purchaae-fnoney  of  the 
aaid  premises."  The  grantor  coyenanted  ^t  the  amount  dus 
on  the  three  mortgages  did  not  exceed  a  ^^fied  amount 
After  issue  was  joined  in  the  cause  the  defendants,  Henry  and 
Joseph  Harrison,  intercharged  releases  to  each  other  of  the 
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ooTMantB  made  by  them  req)eotiydj,  and  also  ooTeni^nted 
thai  the  agreement  oontdined  in  the  deed  in  req)ect  to  the 
mort^agea  was  annulled,  and  that  auch  oonyqranoe  should 
have  the  same  effect  as  if  such  agreement  was  not  contained 
iher^.  The  referee  held  that  the  releases  and  covenant 
Irete  inopecatite  to  aathorize  the  grantee  of  the  land  to  avail 
himself  of  the  defense  of  usury — that  the  relationa  of  the 
parties  to  the  premises  which  had  been  appropriated  as  the 
fbnd  for  the  payment  of  the  mortgage  could  not  be  changed 
without  the  assent  of  the  plainti£  He  accordingly  ordered 
judgment  directing  the  sale  of  the  land  for  the  payment  <^ 
the  mortgages,  but  that  neither  Henry  Harrison,  the  mortga- 
gor, nor  Joseph  Harrison,  his  grantee,  were  personally  liable 
for  any  deficiency  that  might  arise  upon  the  sale.  The  judg« 
meat  having  been  affirmed  at  general  term  in  the  seventh 
dislriet^  the  defendants  appealed  to  this  court 

&  I^sdiitw  &mAj  for  the  appelhoits. 

John  K.  PoTkt^  for  the  respondent 

Maboit,  J.  The  rule  is  a  familiar  one  that  when  the  owner 
5f  land  m^rtgi^;<es  it  to  secure  tiie  payment  of  a  debt,  and 
afterWazds  sells  and  conveys  the  equi^  of  redemption  subject 
to  Ae  lien  Xii  the  mortgage,  and  the  purchaser  assumes  the 
payment  of  the  mcMtgage  as  a  portion  of  the  purchase-money, 
the  latter  becomes  personidly  liable  for  the  payment  of  the 
debt  of  the  former  to  tiie  holder  of  Ihe  mor1^;age.  (A^aeS  v. 
Aafar  vni  Wifis,  8  Seld.,  171,  178,  174;  ffabof  v.  Biad,  9 
F^nge,  4M;  Manh  v.  PSke,  10  Paige,  686,  607;  Cbmdl  r. 
Presoatt,  2  Barb.  &  O,  16;  B^  y.  MaHkaOand,  2  Saad£ 
Ch.,  478 ;  Ferris  v.  Crawford,  2  Denio,  696.)  The  law  is  well 
settled  in  this  slate  that  the  purchaser  who  takes  a  conveyance 
^  the  premises  fi*om  the  mortgagor,  sulgect  to  the  lien  and 
iMiyment  of  a  mortgage,  cann(^  set  up  the  defense  of  usury 
Against  sueh  morlgs^  and  thus  obtain  an  interest  in  the  land 
which  the  mortgagor  never  agreed  or  intended  to  transfer  te 
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him.  {Post  Y.  DaH,  8  Paige,  641 ;  Shvfdt  v.  ShyfisU,  9  Paige, 
145;  Cbfe  V.  Savage,  10  Paige,  591;  Ferris  v.  Orawjbrdj  2 
Denio,  698 ;  Morris  v.  Floyd,  5  Barb^  180 ;  Sands  v.  Churchy 
2  Seld.,  847.)  The  principle  upon  which  these  proceed  is, 
that  the  mortgagor  may,  if  he  thipks  proper  to  do  so^  waive 
.  the  xLsary  and  elect  to  affirm  the  mortgage  hj  selling  and 
conveying  his  property  subject  to  the  lien  and  payment  of 
such  mortgage,  and  the  purchaser,  in  that  case,  takes  the 
equity  of  redemption  merely  and  cannot  question  the  validity 
of  the  mortgage  on  ground  of  usury.  It  follows,  therefore, 
that  Joseph  Harrison  cannot  set  up  this  defense  of  usury 
unless  the  release  of  Henry  Harrison  to  him,  of  the  covenants 
and  agreements  contained  in  the  deed  to  him  executed  after 
the  issues  in  this  cause  were  joined,  shall  be  held  to  have  the 
effect  to  discharge  him  from  his  liability  and  authorize  him  to 
assert  this  defense.  Now,  this  release  cannot  have  any  such 
effect  Henry  Harrison  could  not,  upon  any  principle,  release 
Joseph  from  the  liability  which  he  was  under  to  the  plaintiff 
in  consequence  of  his  taking  a  conveyance  of  the  premises 
subject  to  the  payment  of  this  mortgage.  His  liability  to  the 
plaintiff  was  fixed  the  moment  he  received  the  conveyance, 
and  it  was  not  in  the  power  of  Henry  Harrison  to  release  him 
from  it,  and  this  land  in  his  hands  became  the  primary  fund 
for  the  payments,  and  neither  he  himself  nor  Henry,  so  &r  as 
regards  the  plaintiff's  rights,  could  discharge  him  fvom  it  or 
release  the  land  from  the  lien  of  these  mortgages.  This  lia> 
bility  when  once  created  was  irrevocable,  and  neither  Heniy 
nor  Joseph  could  avoid  it.  (7  Paige,  615,  689, 640,  641;  6  Seld., 
88 ;  2  Denio,  45 ;  4  id.,  97.)  If  I  am  correct  in  the  views 
above  expressed,  it  follows  that  the  judgment  of  the  oourt 
below  is  correct  and  should  be  affirmed. 

All  the  judges  concurred  in  this  result  except  Combtock, 
Gh.  J.  They,  however,  disclaimed  any  intention  to  pass  upon 
the  question  whether  the  releases  were  not  valid  and  effectual 
to  discharge  the  grantee,  Joseph  Harrison,  from  any  personal 
liability  to  the  mortgagee  for  the  payment  of  the  mortgages. 
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CoMarooKf  Oh.  J.  (Dissenting.)  No  judgment  has  been 
rendered  in  this  case,  affirming  the  personal  liability  of  Joseph 
Harrison  npon  the  covenant  to  pay  the  mortgage-debts  in 
qnestion,  implied  from  his  aoceptanoe  of  a  deed  declaring  that 
he  assumed  to  pay  them.  It  is  unnecessary,  therefore,  to 
inquire  whether  his  liability  was  discharged  by  the  subsequent 
release  from  the  grantor  in  that  deed.  I  hare  no  doubt  that 
such  was  the  effect  of  the  release.  Conceding,  on  the  authority 
of  the  recent  cases  in  this.court,  that  the  holder  of  the  mort* 
gages  might  sue  on  the  covenant  in  his  own  name,  it  is,  never- 
theless, true  that  the  mortgagor  and  grantor  was  the  covenantee, 
and  that  the  consideration  proceeded  wholly  from  him.  Ac- 
cording to  the  plainest  principles  of  law,  he  also  oould  enforce 
it  by  action,  could  lawfully  receive  a  satisfisK^tion  of  it,  and,  by 
necessary  consequence,  could  release  and  discharge  it  But,* 
as  the  point  is  not  involved,  it  need  not  be  further  considered. 

The  conveyance  in  question  was,  in  terms,  subject  to  the 
prior  mortgage&  Two  of  those  mortgages  were  proved  to  be 
usurious.  Nevertheless,  a  judgment  of  foreclosure  and  sale 
has  been  pronounced  in  respect  to  all  of  them,  on  the  ground 
that  the  land  was  so  conveyed.  This  was  correct,  both  on 
principle  and  authority,  if  no  effect  be  given  to  the  instrument 
afterwards  executed  by  the  mortgagor  to  his  grantee.  It  was 
supposed  by  the  referee,  and  by  the  Supreme  Court,  which 
afflnned  his  decision,  that,  where  land  is  thus  conveyed  by  a 
mortgagor,  in  terms  subject  to  the  usurious  mortgage,  the 
estate  is  irrevocably  devoted  to  the  payment  of  the  debt,  so 
that  no  subsequent  grant  of  an  absolute  interest  can  affect  the 
mortgagee's  right  On  this  point,  I  am  constrained  to  differ. 
A  precise  idea  of  the  relations  of  the  parties  will  lead  to  a 
correct  solution  of  this  question.  Where  land  is  mortgaged, 
and  then  granted  expressly  subject  to  the  incumbrance,  a  mere 
equity  of  redemption  only  is  conveyed.  So  much  estate  or 
interest  as  is  necessary  for  the  satisfiurtion  of  the  mortgage,  is 
not  conveyed  at  all.  This  is  so,  whether  the  mortgage  be 
valid  or  void.  If  valid,  the  interest  not  conveyed  is  in  the 
mortgagee    li  void,  it  is  necessarily  in  the  mortgagor.    To 
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flay  that  a  void  mortgage  creates  an  inferest^  would  be  simply 
to  utter  a  contradiction  in  terraa.  Befiore  the  conveyanee,  the 
mortgagor  owns  the  whole  estate,  free  of  the  pretended  ineum- 
btance.  This  is  no  more  than  that  the  law  says,  wUoh  dedares 
Che  incambranee  utterly  void.  The  mortgagor  may,  therefore, 
eouTey  the  whole  estate,  or  a  partial  inli^rest^  as  he  pleases. 
If  he  sells  only  a  partial  interest,  he  may  afterwards  sell  and 
convey  the  wholes  If  be  first  grante  a  mere  equity  of  redemp- 
tion, he  may  afterwards  grant  the  residue;  beoause  it  is  his 
estate  absolutely. 

The  reason  why  the  psantee  of.  land  subject  in  terms  te  a 
usurious  mortgage  oaniiot  defend  against  it  is,  tbat  he  is  a 
stranger  to  the  contract  He  js  not  in  privity,  because  fas  does 
not  teke  the  whole  interest  of  the  mortgagor.  The  deed  in 
such  a  esse  reserves,  or,  rather,  it  does  not  grants  so  much  d 
ihe  estate  as  is  necessary  to  satisfy  the  debt  The  mortgagee, 
therefore,  has<  not  the  mortgagor  s  situation  and  rights.  A 
stranger  to  a  usurious  contract  cannot  plead  that  defense. 
Such  a  contract  is  certainly  void  in  all  conceivable  eireum* 
stances,  and  is  totally  incapable  of  confirmation.  But  a  person 
unaffected  by  it  in  his  person  or  estate,  cannot  raise  the  ques* 
tion.  The  grantee  of  a  mere  equity  of  redemplioa  is  in  Aat 
situation.  But  if  the  mortgagor,  after  so  conveying,  gives  a 
further  assurance,  in  which  he  grants  the  entire  estate,  in  dis- 
affirmance of  the  void  incumbrance,  then  a  privity  widi  the 
contract  is  established,  and  the  defense  may  be  inteipOBed  by 
the  grantee.  That  the  mortgagor  may  give  successive  ccm* 
Teyances  of  his  land  until  he  parts  with  a  complete  tide,  is  a 
very  simple  proposition.  Having  a  perfect  title  in  spite  ot  the 
void  incumbrance,  he  may  transfer  it  at  such  times  and  by  as 
many  assurances  as  he  pleases. 

It  is  sometimes  said,  that^  when  a  mortgagor  conveys  in 
terms  subject  to  the  mortgage,  he  waives  the  usury.  This  is 
certainly  true  at  the  time,  and  in  a  certain  sense.  But  if  i1m 
meaning  is,  that  such  a  deed  has  any  legal  efficacy  betwe^ 
him  and  the  usurious  mortgagee  which  prevents  him  from 
recalling  the  supposed  waiver  and  disaffirming  the  ooatma^ 
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then  the  proposition  is  iUogioai  and  fitlse.  A  bonower  xaay 
saj  that  he  will  not  aet  up  the  usarj,  or  put  an j  one  else  in  a 
sitnatioii  to  do  it  If  he  penists  in  diat  detenmnation,  there 
k  nothing  in  the  way  of  the  lender's  prooeeding  upon  his 
seeufities  nirtil  he  obtains  such  judgm^it  as  the  natoie  of  the 
ease  admits  o£  This,  of  oouise,  is  an  effectual  wairer.  More 
accuratelj  qpeaking,  it  is  an  omission  to  disaffirm  the  contract 
ni|til  it  is  too  late.  And  there  cannot  be  any  other  wairer. 
A  usurious  contract^  while  it  remains  executory,  is  wholly 
incapable  of  oonfirmation*  All  derivative  <A>ligations,  all 
attempts  of  the  borrower  to  affirm  the  contract,  so  long  as  the 
taint  of  usury  remains^  are  nugatory.  This  is  the  language 
of  all  the  authorities,  and  Tirtoally  of  the  statute  itself. 

It  IS  sud  that  the  debtor  may  constitute  a  valid  trust  for  the 
payment  of  a  usuriotts  demand,  and  that  the  trustee  cap  be 
compelled  to  execute  the  trust  and  pay  the  d^t  I  do  not 
stop  to  inquire  how  this  may  be.  The  proposition  was  ex* 
plicitly  denied  in  this  courts  in  Moise  v.  Crofoot  (4  Comst, 
114,  122).  Other  authorities  may  affirm  it  In  principle  I 
should  say,  that  a  trust  created  to  pay  a  usurious  debt  is  but  a 
further  assurance  equally  void  with  the  original  contract  But 
the  question  is  not  material.  In  this  case,  there  is  nothing 
lAioh  has  the  least  resemblance  to  a  trust  Nothing  is  more 
common  than  for  a  mortgi^r  to  convey  his  land,  subject  to 
the  mortgage^  Is  the  grantee  a  trustee  fost  the  m<»rtgagee7 
Such  a  doctrine  was  never  before  heard  o£  On  the  contrary, 
it  has  always  been  considered  that  the  mortgagee,  with  a  power 
of  sidej  is  a  trustee  in  a  certain  sense  for  the  owner  of  the 
equity  ot  redemptioQ.  A  conveyance  of  land  subjeet  to  a 
mortgage,  is  neither  more  nor  less  than  a  simple  deed  of  what- 
ever interest  or  estate  the  grantor  has  after  the  debt  is  satisfied 
out  of  it  Tk%  grantee  may  free  the  estate,  by  paying  the 
sncumbTttnoe,  or  he  may  suffisr  it  to  be  sold  and  take  the  sur* 
plus.  He  owes  no  duty,  and  is  chaiged  with  no  trust  This 
being  confessedly  so  when  tiie  mortgage  is  a  valid  lien,  it  is 
for  those  who  assert  a  trust  in  cases  Hke  the  present,  to  show 
how  usury  or  illegali^  of  any  kiud  can  make  a  difference. 
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It  is  sometimes  also  loosely  said  that  a  grantee,  sabject  to 
a  mortgage,  is  estopped  from  setting  up  the  usury.  This  is 
simply  a  misnomer,  there  is  no  estoppel  in  such  a  case.  Cer- 
tainly  there  is  no  estoppel  in  paisy  because  there  axe  no  fiicta 
to  constitute  it  There  is  none  by  deed,  because  a  man  cannot 
be  estopped  by  deed  from  settiog  up  usury  if  there  be  no  other 
objection  to  the  defense.  An  affirmation  of  the  most  solemn 
kind  under  hand  and  seal  that  no  usury  exists,  cannot  take 
away  the  defense,  unless  some  innocent  persoYi  acts  upon  the 
statement,  and  then  it  becomes  an  estoppel  in  pais.  * 

I  say  then  there  was  no  confirmation  of  these  usurious  con*  • 
tracts,  because  that  was  impossible  while  they  remained  ex- 
ecutory. The  defendant,  Joseph  Harrison,  was  not  constituted 
the  trustee  of  any  fund  for  their  payment,  nor  was  ]yd  affected 
by  any  estoppel  None  of  those  grounds  afford  the  reason 
which  prevented  him  from  defending  his  lands  against  liens  ' 
which  were  usurious  and  void.  The  true  reason  has  been 
stated.  His  conveyance,  being  of  a  partial  estate  or  interest, 
an  equity  of  redemption  only,  did  not  place  him  in  privity 
with  the  contracts.  His  relations  to  the  usury,  were  therefore 
those  of  a  mere  stranger,  in  other  words  he  stood  in  no  relation 
to  it  As  the  owner  of  an  equity  of  redemption,  he  held 
nothing,  and  he  bought  nothing,  producing  a  conflict  of  title 
or  interest  between  him  and  the  holder  of  the  mortgages. 

This  was  a  condition,  as  we  have  said,  which  mighty  be 
improved  by  the  conveyance  to  him  of  a  more  perfect  estate; 
and  it  has  been  shown  that  the  mortgagee,  having  the  whole 
estate,  subject  to  no  valid  lieui  could  make  to  him  a  better 
assurance  and  give  to  him  the  whole  title  or  interest  The 
remaining  question,  therefore,  is,  whether  this  was  done.  And 
I  think  it  was.  The  instrument  subsequently  executed  was 
under  the  hand  and  seal  of  the  mortgagor;  and  it  dedaied 
tiiat  the  clause  in  the  original  deed,  stating  it  to  be  subject  to 
the  mortgages  or  the  payment  thereof,  was  thereby  canceled 
and  annulled.  A  simple  deed,  without  reservation  or  excep- 
tion, and  professing  to  convey  the  whole  title,  would  have  been 
more  appropriate  to  the  purpose  in  view.    But  I  cannot  avoid 
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the  conclusion  that  the  writing,  such  as  it  was,  had  that  effect 
The  parties  to  a  oonrejanoe  maj  undoubtedly,  by  a  new 
instrument  under  seal,  limit  or  enlarge  the  estate  granted.  To 
do  this  is  meiely  to  reform  the  oonveyai^oe  aceording  to  the 
previous  or  the  present  intent  of  the  parties.  What  the  courts 
of  equhy  often  do,  can  certainly  be  done  by  the  parties  theotf* 
selves.  If  a  mistake  had  been  alleged,  and  a  judicial  decree 
had  been  pronounced,  amending  the  clause  in  the  first  deed, 
which  subjected  the  land  to  the  payment  of  the  mortgages,  the 
estate  would  hove  been  held  by  the  grantee  without  that  quali- 
fleation.  The  claim  being  annulled  by  the  aet  of  the  grantor 
and  grantee,  dotfaed  ift  due  fonn,  the  same  result  is  produced* 
To  cancel  the  restrictive  words  of  an  instnunent,  is  equivalent 
in  law  to  the  making  and  delivery  of  a  new  one  without  th« 
lestrictioiu  It  seesas  to  me  that  argument  cannot  make  this 
plainer.  In  reference,  therefore,  to  the  two  mortgages  which 
were  void  ix  usnry,  the  conclusion  is  inevitable  that  James 
Harrison  beoame  seised  of  a  lull  and  perfect  estate  in  the 
premisea  This  being  so,  his  right  to  resist  those  pretended 
liens  is  not  and  cannot  be  denied.  The  right  of  a  borrower  to 
def^id  himself  against  a  usurious  demand,  is  necsBBarily  en* 
joyed  by  erery  person  whose  property  or  estate  is  sought  to 
be  affected  by  such  demand. 

All  thQ  £Etets  upon  which  the  defense  of  Joseph  Harrisoot 
depends  did  not  exist  at  the  time  when  the  issue  in  the  case 
was  joined.  The  fiiither  assuxmnoe  of  his  gnmtor  was  exe< 
euted  after  that  time  and  shortly  befine  tiie  trial.  In  strictnessi 
a  supplemental  answer  might  have  been  necessary.  But  no 
elgection  was  made  at  the  trial  on  this  ground.  If  it  had 
been,  a  fbrther  answer  might  have  been  allowed.  The  qoes^ 
tk>n  determiaed  was,  that  the  fiM^tsdid  noteonstitnte  a  defense^ 
and  that  is  the  question  in  tiiis  court 

I  am  of  opinion  that  the  judgment  should  be  feversed,  and 
a  new  trial  grtinted. 

Judgment  affirmed. 

■ 
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Mabt  S.  BuBBy  Administratrix,  v.  Jamxs  H.  Beebs. 

A  mortgagee  may  maintain  a  personal  action  against  a  grantee  of  tlie 
mortgaged  premises  who  has  assumed  to  pay  the  incambranoe. 

He  may  pursue  this  remedy  without  foredosiug  the  mortgage  and  without 
joining  the  mortgagor  as  defendant 

Appeal  from  a  jadgmentof  the  Supreme  Coart/  The  action 
was  brought  to  recoyer  the  amount  of  two  mortgages  executed} 
with  his  bonds,  by  E.  F.  Bullard  to  John  Cramer,  committee  of 
the  estate  of  Oharles  Burr  (the  plaintiff's  intestate),  for  $1,000 
and  $2,000  respectively.  After  giving  the  mortgages,  which 
covered  sevend  parcels  of  lands,  Bullard  conveyed  both 
parcels  to  the  defendants  by  a  deed  containing  a  recital  and 
covenant  in  the  following  words:  '^Subject  to  two  mortgages 
held  by  John  Cramer,  committee  of  the  estate  of  Charles  Burr, 
bearing  date,  &c.  [describing  the  mortgages],  which  mortgages 
are  deemed  and  taken  as  a  part  of  the  consideration  of  this 
conveyance,  and  which  the  party  of  the  second  part  hereby 
assumes  to  pay."  (  Charles  Burr  was  restored  to  the  possession 
and  control  of  his  estate,  by  an  order  of  the  Supreme  Court; 
and  he  prosecuted  this  suit  to  judgment,  but  died  pending  tikis 
appeal,  when  the  action  was  continued  in  the  name  of  the 
plaintiff  as  his  administratrix.  The  plaintiff  on  the  trial 
proved  the  actual  delivery  of  the  deed  by  Bullard,  to  the^ 
defendant  /  The  defendant  objected  that  there  was  no  privit^^ 
of  contract  between  him  and  the  plaintiff;  but  the  justice 
(before  whom  the  case  was  tried  without  a  jury)  held  feiber- 
wise.  Judgment  was  given  for  the  plaintiff  for  the  amouj^  of 
the  mortgages,  which  was  affirmed  at  a  general  term  whea 
the  defendant  appealed  to  this  court  i 

JI  D.  BeerSj  for  the  appellant  lib 

M  F.  BuUfxrd^  for  the  respondent 
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I  DxNio,  J.    K  the  plaintiff  had  sought  to  foreolose  the  mort-  f 

gages  in  question,  and  to  charge  the  defendant  with  the  de-  ^^'  ^ 
ficiencj  which  might  remain  after  applying  the  proceeds  of  J[i!i  ''' , 
the  sale,  and  had  made  both  the  mortgagor  and  the  present 
defendant  parties,  the  authorities  would  be  abundant  to 
sustain  the  action  in  both  aspects.  {(hrUi  y.  Tyhr^  9  Paige^ 
482;  Hahey  y.  Beed,  id,  446;  March  r.  POe,  10  id.,  695; 
Blyer  y.  MonhoUomd,  2  Sandf.  Gh.  R,  478 ;  King  v.  WhUdy, 
10  Paige,  465;  Trotter  v.  Hughes^  2  Kern.,  74;  VaU  v.  Foster^ 
4  Comst,  812;  BdmmtY.  Oman,  22  N.  Y.,  488.)  But  I  do  not 
understand  that  the  right  to  a  personal  judgment  for  the  de- 
ficiency is  based  upon  the  notion  of  a  direct  contract  between 
the  grantee  of  the  equity  of  redemption,  and  the  holder  of  the 
mortgage.  The  cases  proceed  upon  the  principle,  that  the 
undertaking  of  the  grantee  to  pay  off  the  incumbri^nce  is  a 
oollateral  security  acquired  by  the  mortgagor,  which  inures 
by  an  equitable  subrogation  to  the  benefit  of  the  mortgagee, 
l^en  the  statute  relating  to  foreclosures  provides,  that  if  the 
mortgage  debt  be  secured  by  the  obligation  or  other  evidence 
of  debt  executed  by  any  other  person  besides  the  mortgagor*, 
such  person  may  be  made  a  defendant,  and  may  be  decreed  to 
pay  the  deficiency.  (2  R  S.,  p.  191,  §  154jJ  Chancellor  Wal- 
WOBTH,  puts  the  rig1),t  to  a  personal  judgment  in  such  a  case, 
upon  the  equity  of  this  statute  (9  Paige,  482);  and  Vice- 
Ohanoellor  Sandfobd,  expressly  says,  that  the  obligation  is 
not  enforced  as  being  made  by  the  grantee  of  the  equity  of 
redemption  under  such  a  deed,  to  the  mortgagee,  but  as  a 
promise  by  the  former  to  the  mortgagor,  to  pay  him  the 
amount  of  the  mortgage,  by  paying  it  te  the  mortgagee  in 
payment  of  his  debt,  which  promise  the  mortgagee  is  equitably 
entitled  to  lay  hold  of  and  enforce  under  the  equity  of  the 
statute  referred  to.  (2  Sandf  Gh.  R,  480.f  [Itls  obvious^  that 
the  judgment  of.  the  Supreme  Court  in  the  present  case,  cannot 
be  sustained  upon  the  doctrine  referred  to.  The  plaintiff 
does  not  ask  to  foreclose  the  mortgage  and  does  not  make  the 
principal  debtor  Bullard,  a  party.  K  the  judgment  can  be 
fmpported  at  all,  it  must  be  upon  the  broad  principle  that 
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'  if  one  person  make  a  promise  to  another,  for  ihe  benefit 
of  a  third  person,  that  third  person  maj  maintain  an  action 
on  the  promise.  Upon  that  question  there  has  been  a  good 
deal  of  confiict  of  judicial  opinion.  As  IcHig  ago  aa  1817, 
Chancellor  KsMT,  kid  it  down  as  a  point  decided,  and  referred 
to  not  less  than  eight  English  and  American  cases,  as  snstidn- 
ing  the  principle.  {Oamberland  y.  Oodringiony  8  J.  C.  R,  256); 
and  since  then  it  has  been  frequently  affirmed  by  judges,  after 
sn  attentive  examination  of  cases,  as  in  Barker  y.  BuekUn  (3 
Denio,  45),  and  in  the  cases  therein  referred  to.  Tlese  cases, 
and  also  those  referred  to  by  Ohancellor  Ksnt,  are  doubtless 
subject  to  some  of  the  criticisms  which  have  since  been  applied 
to  them.  Some  of  the  opinions  were  pure  olbiier  dieta,  and  in 
others,  the  cases  though  presen|;ing  the  point  were  decided 
upon  other  grounds.  It  cannot  however  be  denied,  that  the 
doctrine  had  been  so  often  asserted,  that  it  had  become  the 
prevailing  opinion  of  the  profession,  that  an  action  would  lie 
in  such  a  case  in  the  name  of  the  creditor,  for  whose  benefit 
the  promise  was  made.  Finally  the  question  oame  squarely 
before  this,  court  in  Lawrence  v.  Fox  (20  N.  Y.,  268),  and  we 
held,  with  hesitation  on  the  part  of  a  portion  of  the  judges 
who  concurred,  while  others  dissented,  that  the  action  wouI4 
lie.  We  must  therefore  regard  the  point  as  definite  settled, 
so  far  as  the  courts  of  this  State  are  concerned*'^ 

The  judgment  appealed  firom  being  in  aooordanoe  with  the 
law  as  adjudged  in  that  case,  must  be  afirmed.  / 

LoTT,  S^  also  delivered  an  opinion  for  affirmanee,  and  aO 
ihe  judges  (wnoozred. 

Judgment  affirmed* 
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STATE  OF  NEW  YORK, 


Wells  v.  The  Nbw  York  Central  Railroad  Cohpakt. 

^  eonfriot  betwMtt  a  ndlroMl  anpontipn  «id  a  fimtnitodfl  {Mtseagor  by 
which  the  former  is  exempted^om  liability  under  any  oLrcamstanoes  of 
the  negligence  of  its  agents  for  any  injury  to  the  passenger  is  not 
against  law  or  public  policy  and  is  ralid. 

It  is  tmiiiat«rial  Whether  the  ttegligence  of  the  a^enti  be  allgkt  or  groH^ 
The  supposed  distinetioo  between  ^liffaent  degrees  of  negligenoei  ia 
reelect  to  the  liability  of  oonmx>n  oatriera^  discarded  as  illusory  and 
impracticable 

Appeal  fix>m  the  Supreme  Court  Action  to  reooreat 
6amBgdB  for  injuries  gnatained  by  the  plainti£^  a  pifloenger 
i^pon  the  defendant's  road,  from  a  collision  between  the  trsia 
in  whidL  he  was  riding  and  a  fire^t  train  carelessly  left 
standing  upon  the  track  in  the  night  tima  The  plaintiff 
paid  no  fare,  but  was  carried  under  a  free  ticket,  on  which 
were  printed  the  following  words:  ^The  person  accepting 
this  free  ticket  assumes  all  risks  of  accidents,  and  expressly 
sgzees  that  the  company  shall  not  be  liable  tmder  any  dr- 
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cumstances,  whether  of  negligence  of  their  agents  or  other- 
wiae,  for  any  injury  to  the  person,  or  for  any  loss  or  injury 
to  the  property  of  the  passenger  using  this  ticket"  The  trial 
was  by  the  court,  a  jury  being  waived;  the  only  evidence 
received  being  a  stipulation  between  the  parties  and  the 
pleadings. 

The  complaint  was,  that  the  injuries  to  the  plaintiff  were 
caused  by,  or  resulted  from,  the  negligence  of  the  defendants 
simply,  without  characterizing  that  negligence  by  the  yitu 
perative  epithet  gross,  or  culpable,  or  by  any  other  terms  or 
epithet  The  answer  of  the  defendants  did  not  deny  the 
negligence,  but  set  up  the  contract  in  bar  of  the  action. 

The  judgment  at  the  circuit  or  special  term,  was  rendered 
upon  a  statement  of  &cfs  settled  and  submitted  by  stipulation 
of  the  parties.  By  this  statement,  the  defendants  admitted 
that  the  injuries  to  the  person  of  the  plaintiff  "  were  occasioned 
through  and  by  means  of  the  carelessness  and  negligence  of 
the  defendants  and  their  agents  and  servants;"  but  in  the 
statement  nothing  was  said  about  the  negligence  being  gross. 

The  justice  at  the  circuit  upon  the  facts  so  agreed  upon  and 
submitted  to  him  by  the  parties,  found  and  decided,  as  matter 
of  &ct,  that  the  injuries  complained  of  were  occasioned  by  the 
gross  negligence  of  the  defendants,  their  agents  and  servants; 
giving  judgment  in  favor  of  the  plaintiff,  as  appears  from  his 
opinion,  on  the  ground,  that  the  contract  was  not  valid  so  &r 
as  to  exempt  the  defendants  ftom  liability  for  gross  negligence. 

This  judgment  was  reversed  by  the  general  term  upon  the 
ground,  that,  if  there  was  any  such  practical  distinction 
between  gross  and  any  other  kind  or  degree  of  negligence,  as 
the  justice  at  the  circuit  seemed  to  suppose  that  the  contract 
was  valid  and  effectual  to  protect  the  defendant  from  liability 
£>r  gross  as  well  as  any  other  kind  or  degree  of  negligence. 

The  plaintiff  appealed  to  this  court 

Amasa  J.  Parker^  for  the  appellant 
Suinei^  T.  FairchiH  for  the  respondent 
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QoxjhDf  J.  There  being  made  some  question  inrhether  the 
indoisement  on  the  ticket  ("the  person  aeoepting  this  free 
ticket  aasomes  all  risks;  &c.,  and  expressly  agrees,"  kc)  is  a 
contract,  on  the  part  of  the  passenger,  with  the  company ;  it 
seems  necessary  to  say  that  the  word  ^'agreed"  means  the 
concurrence  of  two  parties;  and  that  the  act  of  acceptance 
binds  the  acceptor  as  fully  as  his  hand  and  seal  would.  (Ga 
Litt,  §  217,  note;  6  Hill,  268, 269 ;  1  Seld,  229;  27  Barb.,  140; 
and  cases  there  cited.)  The  point  is  too  well  settled  to  admit 
of  debate. 

The  true  questions  in  the  case  arise  upon  the  legality  of  such 
a  contract;  and  what  acts  or  omissions  it  does,  by  fair  con* 
struction,  cover.  The  terms,  "negligence,**  "  ordinary  negli* 
gence,"  "  gross  n^ligence,"  had  their  origin  in  the  rules  of  law 
as  fixed  in  regard  to  bailments,  generally ;  and  not  in  regard 
merely  to  the  duty  of  common  carriers,  since  they  were  held 
responsible  for  any  and  every  degree  of  n^ligence.  But  a  naked 
depositary,  without  reward,  was  responsible  only  for  gross  negli* 
gence;  and  gross  negligence,  in  that  use  of  the  term,  was 
considered  as  evidence  of  fraud;  and,  unexplained,  equivalent 
to  fraud.  (Jones'  Bail.,  86,  46.)  The  term  has  since  been  used, 
in  reference  to  common  carriers  of  goods,  as  pointing  out  sudi 
acts  as  they  were  not  at  liberty  to  exempt  diemselves  from 
liability  for,  even  by  an  express  contract,  in  terms  covering  them. 
That  they  could  not  so  exempt  themselves  was  decided  upon 
grounds  of  public  policy— evidently  for  the  reason  that  such 
acts  were  evidence  of  fraud,  or  willful  injury;  and  that  a 
carrier  of  goods  was  in  so  absolute  and  unwatohed  control  of 
the  goods,  that  it  would  not  answer  to  allow  him  to  rebut  such 
evidence.  And  it  is  of  course  the  law,  that  no  one  can,  by 
contract^  shield  himself  from  liability  for  his  own  fraud,  or  for 
his  own  willful  acts. 

Holding  this  to  be  the  true  reason  of  the  rule,  and  its  right 
interpretation,  and  granting  that  it  applies  to  individual 
carriers  of  persons,  does  it  apply  to  corporations,  which  carry 
persons  7  Fraud  and  willful  misfeasance  include  a  will,  a  motive ; 
and  a  corporation,  as  such,  can  have  no  motive,  no  will; 
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though  its  agents  may  have  bodu  Still  it  iroiQd  bajdlj  do  to 
hold  the  property  of  corporators  liable  for  the  -wiUftil  or 
critniaal  act  of  a  person  ^nployed  by  the  corporatioiL  Such 
acts  caanot  be  teid  to  be  done  in  the  oonrse  of  his  employment 

Were  a  switohman  willfully  to  misplace  a  switch,  so  that  a 
train  of  cars  were  thrown  off,  and  many  passengers  killed ; 
Ae  man  wonld  be  guilty  of  homicide;  but  the  railroad 
company  could  not  be  held  responsible  for  the  damages,  any 
more  than  could  the  owner  of  a  carriage  and  horses,  should 
his  driver  willfully  run  them  among  a  crowd  of  persons, 
tarampling  and  crushing  all  before  him. 

As  to  the  0()nstruction  of  the  contract ;  it  would  seem,  firom 
what  has  been  said,  that  the  term  ^^  gross  negligm^^  as  used  in 
the  law,  has  a  technical  meaning,  which  is  not  propeily  appli* 
cable  to  those  acts  of  servants  of  a  corporation,  for  which  the 
corporation  is  responsible ;  though  as  between  thdr  acts,  which 
are  slightly  ne^igent,  and  those  which  vet  veiy  negligent| 
there  is  no  di£ferent  rule  of  responsibility.  It  is  the  fact  of 
negligence  (mere  negligence),  and  hot  its  degree,  which  incurs 
the  liability. 

1%is  being  so,  and  taking  the  terms  of  this  contract,  ^the 
cmfipany  shall  not  be  liable  under  any  cireumstanoes,  whether 
of  negligence  of  their  i^nts  or  otherwise,  for  any  injury,  ftc., 
of  the  passenger  using  this  ticket;" — against  what  liability 
does  it  contract  ?  We  are  not  to  give  it  a  construction  that 
ilrould  maker  it  illegal,  unless  that  be  the  only  fair  construction; 
and  its  plain  purport  provides  against  "circumstances  af  neg- 
Ugeneef  the  words  "or  otherwise"  being  toe  vague  to  bo 
held  to  bear  an  illegal  meaning.  It  is,  then,  a  contract  not  to 
be  liable  for  the  mere  n^ligence  of  the  agents  of  the  company. 

I  am  aware  that  the  judge,  at  &e  circuit  has  found  that  the 
act  of  the  agents,  in  this  case,  was  one  of  "  gross  negligence^'' 
But  in  so  finding  he  has  gone  beyond  the  stipulation  as  to  the 
laets;  which  is  that  the  injuries  were  occasioned  by  means  of 
llie  negligence  of  the  agents;  the  stipulation  covering  the 
same  ground  as  the  contract,  and  the  complaint  making  no 
other  allegation.    And  the  case  must  be  considered  as  if  the 
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word  "^rfoif "  weve  amitled  ia  the  fiiu^tb  aa  it  is  in  tho 
evidence  (or  stipolation):  had  the  plaintiff  wished  it  in  his  casei 
hd  should  hare  aaiid  ao,  and  put  it  there. 

Upon  the  reaaoning  abote,  and  apoQ  an^  kgal  principle*^ 
wheCha*  fvmnded  upon  public  poliof,  or  otherwise-^ there 
aeens  to  be  nothing  ill^pl  in  aooh  a  eontraoti  It  oanao^ 
teasonabi  J,  be  said  that  becavae  five  or  teB|  pomoiia  on  a 
train  that  eatiies  tw^  hnndredi  ha^s  snoh  paaaes,  there  ia  the 
leas  indnoement  to  G$ste  on  the  part  o£  the  eooipanyi  or  its 
.  agents;  or  that  a  feeling  of  indiffiwenoe  to  hoinatt  1^  woulA 
be  thereby  oaoaed.  The  ^[tmnium  of  interest,  the  ratio  of 
motive,  ia  too  utterly  iiurignifieaat,  whan  oompaMd  wiA  Ihtf 
vast  liabili(7  ]»>t  protected  by  maf  oontract»  a&d  landing  the 
company  and  its  agents  to  &ferj  measure  of  caation.  Thai 
agents  will  be  careless;  that  no  oonaiderations  are  snffiment  Id 
induoe  constant  vigilance;  we  have  frequent  and  terrlbhi 
proofs.  But  the  holding  of  such  cooAraets  illegal  would  not 
even  tend  to  alter  the  tact 

Independently  o^  or  mtber  in  acooxdanoe  with,  Ifasae  view* 
upon  priaoiploy  the  case  of  Weils  and  Tucker  agsituit  thu 
Steam  Navigation  Company  (4  SekL,  875^  aeems  an  authoari1|f» 
of  the  same  gsnend  tendency.  Although  it  was  Ibere  hM 
that  the  words  ''at  the  risk  of  the  owner,"  did  act  Cover  tfaa 
proved  acts  of  liie  agents  of  the  defendant ;  and  allhou^  Urn 
case  uses  the  term  ''  gross  negligence"  in  aseaae  diflfepsnt  fixM 
the  one  above  given  to  it,  still  the  case  holds  that  Atom. 
defendants  did  not^  not  that  they  could  not,  protect  themselves 
£rom  linlxlity  in  the  case  pioved.  And  (at  ip^  B81),  Jladga 
Gabdxkkb  si^  ^  Al&ough  the  law  will  not  sefibf  a  man  to: 
Mm  inuBunity  by  oontraot  againat  his  otc^n  fraud,  limnofm 
reaaon  why  tlds  may  not  be  done  in  ^refisrence  to  4twad  or 
felony  committed  by  Aose  in  hi$  mijfhjfmfnL^  It  is  by  mi 
means  neeesBaiy,  to  go  so  Ar  now,  bul^  aJbfHom,  he  m^jr;  • 
protect  himself  by  contract  against  the  n^ligene^^  ia  a^jfi 
di^pree  of  his  i^ents. 

The  judgment  of  die  SupKeaaa  Oourt  .should  be  aflnML    ; 


I 
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Dbnio,  Davies,  Allen  and  Smith,  J&,  ooncTured. 

SuTHXBLAND,  J.  (Dissentiog.)  I  hare  no  doubt  that  the 
plaintiff  by  accepting  the  free  ticket  or  pass  with  the  notice 
printed  on  the  back  of  it,  which  he  must  be  presumed  to  have 
seen  before  taking  his  seat  in  the  cars,  intended  to  oontracty 
and  did  contract  with  the  defendants,  to  take  upon  himself  all 
risk  of  the  passage,  not  only  from  accident  but  from  negli- 
gence, in  consideration  of  the  undertaking  on  the  part  of  the 
defendants  to  cany  him  free. 

The  words  of  the  notice  are  certainly  broad  enough  to 
include  injuries  from  any  kind  or  degree  of  negligence  culpable, 
gross,  or  otherwise,  either  of  the  defendants,  or  of  their  agents, 
or  employees.  The  words  are  ''  That  the  company  shdl  not 
be  liable  under  any  ctreumsiances,  whether  of  negligence  of 
their  agents,  or  otherwise^  for  any  injury  to  the  person,"  &a 

The  question  as  to  the  supposed  distinction  between  gross 
and  slight  or  ordinary  negligence  is,  I  think,  very  &irly  pre» 
sented  in  this  case ;  for  if  there  is  really  this  distinction  (a 
distinction  so  i^iportant,  taken  not  with  reference  to  a  question 
of  damages,  but  with  reference  to  the  validity  of  the  contract 
itself),  I  do  not  see  how  the  justice  at  the  circuit,  outside  of 
the  stipulation  of  the  parties,  was  authorized  to  find  and  decide, 
as  matter  of  &ct^  that  the  injury  to  the  plaintiff  was  occasioned 
by  the  gross  n^ligenoe  of  the  defendants,  their  agents,  and 
servants. 

If  there  is  no  such  practical  distinction,  which  can  properly 
and  legally  be  recognized  by  a  court  as  bearing  on  the  con- 
struction, or  the  question  of  the  validity  of  the  contract,  then 
the  finding  of  the  justice  at  the  circuit,  that  the  negligence 
was  gross,  may  be  considered  inmiaterial :  for  gross  negligence 
certainly  includes  negligence. 

It  has  been  doubted  of  late,  whether  the  formal  division  or 
classification  of  negligence  in  the  abstract  into  gross,  ordinary, 
and  slight,  recognized  in  the  books,  h|us  been  useful ;  indeed, 
whether  it  has  not  tended  to  pvoduce  confusion.  (See  Steam- 
JwU  New  World  v.  King,  16  How,,  474;  Wikm  v.  Brett,  11 
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Mees.  &  Wela,  118 ;  Hintin  v.  Dihbin,  2  Ad.  k  Ell.,  N.  &, 
646,  661;  Elyih.  v.  WaJUsrworka,  86  Eng.  Law  &  £q.,  606; 
S.  C,  11  Exch.,  781 ;  Angell  on  Carriere,  8d  ed.,  §g  22,  28. 

This  classification  of  negligence  which  grew  out  of  ih# 
classification  of  bailments,  and  which  has  been  considered 
more  particolarlj  applicable  to  questions  of  negligence  ai 
between  bailor  and  bailee,  is  founded  but  upon  one  circum* 
stance,  that  is  the  circumstance  of  benefit  to  the  bailor,  or  to 
the  bailee,  or  of  mutual  benefit  This  circumstance,  either  of 
mutual  benefit,  or  of  benefit  to  one  or  other  of  the  parties 
only,  being  a  circumstance  common  to  all  bailments,  was  mad0 
the  foundation  or  principle  of  the*  classification ;  but  it  is 
evident,  from  the  very  nature  of  the  subject,  that  it  is  and 
must  be  a  mere  abstract,  philosophical  classification,  of  little 

.  or  no  use  in  practice.    Courts  deal  with  cases. 

Practically,  negligence  is  the  want  or  absence  of  l^e  care 
and  attention  required  by  all  the  circumstances  of  each  par- 
ticular case.  This  care  and  attention  is  enjoined  and  enforced 
by  the  law,  in  some  cases  as  a  social  duty ;  merely,  in  other 
oases,  on  the  ground  that  a  particular  trust  was  assumed  or 
^undertaken.  It  is  doubtful,  whether  the  care  and  attention 
required  of  a  party  by  the  law  to  firee  him  from  the  charge  of 
negligence  in  a  particular  case  can  be  defined  other?rise  than 
as  that  care  and  attention  which  experience  has  found  reason- 
able and  necessary  to  prevent  injury  to  others  in  like  cases. 
In  all  cases  of  negligence,  practically  on  the  trial,  the  question 
is,  whether  the  defendant  is  guilty  of  negligence,  not  whether 
he  is  guilty  of  gross,  or  slight,  or  ordinary  negligence.  The 
negligence  may  be  gross,  or  slight — as  an  assault  may  be 
gross  or  slight,  but  the  question  of  liability,  is  a  question  of 
actionable  negligence  under  all  the  circumstances  of  the  par- 

*  ticular  case.  At  common  law  the  declaration  against  an 
fiLnpaid  or  gratuitous  bailee  fi)r  the  loss  of  the  goodp  of  the 
bailor,  did  not  charge  gross  negligence,  but  negligence. 

Assuming  it  to  be  th6  law,  and  to  be  reasonable,  that  less 
oare  and  attention  is  required  of  an  unpaid  bailee  or  agen^ 
than  of  a  paid  one,  yet  the  &ct  of  the  bailee  or  agent  being 
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piGud,  or  not  paid,  is  onlj  a  circumstance  to  be  taken  into  con* 
sideration  with  all  the  other  circumstances  of  the  case,  in 
determining  whether  a  bailee  or  agent  has  been  gmltj  of 
hegltgence  in  a  particular  case ;  and  in  an  action  against  an 
unpaid  bailee  or  agent,  the  question  reallj  is,  not  whether  the 
topaid  bailee  or  agent  has  been  guilty  of  gross  n^ligence^ 
but  whether  he  has  been  guilty  of  negligence^  that  it,  whether 
in  executing  his  gratuitous  trust,  he  used  the  care  and  atten^ 
tion  required  by  all  the  circumstances  of  the  case,  including 
the  circumstance  Jibat  the  trust  was  gratuitous    An  unpttd 
bailee  or  agent,  is  required  to  take  more  care  of  a  box  of 
diamonds  than  of  a  box  of  sugar-plums:  more  care  might  b« 
Irequired  in  the  city  than  the  country;  less  care  might  be 
required  and  expected  of  a  very  old  man,  than  of  a  man  in 
the  prime  of  life.    A  judge  may  say  to  a  jury  that  an  unpdd* 
bailee  or  agent  is  liable  only  for  gross  negligence,  but  if  he 
toys  this  with  pn^r  explanations,  the  jury  ought  to  vnder-' 
ptknd  by  it  nothing  more  than  that  the  law  requires  less  car^ 
and  attention  from  an  unpaid  than  a  paid  bailee  or  agent,  and 
that  the  actionable  negligence  of  an  unpaid  bailee  or  agent  is 
called  gross  negligence.    If  the  phrase  gross  negligence  has 
any  other  legal  or  legitimate  meaning  on  a  question  of  liability 
for  negligence,  than  the  negligence  of  an  unpaid  bailee  or 
agent,  which  causes  an  injury  for  which  the  law  gives  a  remedy, 
T  am  not  able  to  discover  it.    Every  question  of  l^al  liability 
for  negligence,  is  a  question  of  liability  under  all  the  oircunt- 
stances  of  the  case,  for  negligence  simply.     The  forms  of 
pleading  at  common  law  in  actions  for  n^ligenoe  show  this, 
lu  this  case  the  defendants  admitted  that  ibe  injuries  to  tiwi 
person  of  the  plaintiff  complained  of,  were  caused  by  negligence^ 

An  injury  to  the  person  of  one,  caused  by  or  resulting  from 
ttre  negligence  of  i^other,  is  a  tort    Even  the  form  of  adsump* ' 
sit  was  not  allowed  by  the  common  law  to  enforce  a  r^nedy 
for  such  an  injury  to  the  person. 

It  is  a  tort,  because  the  negligence  which  causes  it  is  the 
(reach  of  a  legal  duty,  not  of  a  contract  (^Uton  v.  Wesivn 
B.  R  Ob.,  15  K  Y.,  444;  Phthddphia  and  RmdingRR.  Cb.r. 
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Derby,  U  How.  U.  &  |L,  486;  BewiiQQt  IM  WorU  r.  Kwff, 
16  i<i,  474.) 

Cefrtainlj  every  kind  or  degree  of  neglige&oe,  wbelJier  it  be 
oelkd  gross  or  ordinary,  or  alight^  which  eaaaes  an  injury  to 
another,  lor  which  the  law  gires  a  remedy,  a^  for  a  tort,  isand 
nay  \>e  called  eolpable. 

The  slightest  negligence  may  result  in  the  greatest  injuxy, 
even  in  the  loss  of  jbmsxj  lives;  the  (grossest  n^Ijgence  may 
i^nlt  in  the  slightest  injury.  It  is  the  boaiiieas  of  the  defend* 
ants  to  carry  car-loads  of  human  beings  at  fearfiil  speed  by 
steam.  It  has  been  said  that  any  negligence,  the  jdightest,  in 
oonducting  such  a  business,  notay  well  be  called  gross.  (See 
ease  in  14  How.  U.  &  R,  above  cited.)  CSall  the  admitted 
negligence  of  the  de£»idants,  their  agents  and  servants  gross 
or  slighl,  or  apply  to  it  any  other  epithet,  and  the  injuxy  to  the 
plaintiff  remains  the  same:  the  tort  remains  the  same. 
'  It  is  sometimes  said  that  gross  nej^igenoe  implies,  or  i^  equi« 
Talent  to  fraud,  but  this  saying,  it  seems,  cannot  be  said  to  be 
an  eetabUahed  legal  principle,  and  it  certainly  is  not  practically 
true.  (Story  on  Bail.,  §§  19-23 ;  1  Parsons  on  Con.,  214, 
B.a.) 

The  learned  justice  who  rendered  the  jnc^^mit  in  this  case 
al  the  eircmti  in  finding  that  the  injury  to  the  plaintiff-was 
eecasioned  by  gross  negligence,  certainly  did  not  intend  td 
efaarge  the  ddendants,  or  their  agents,  or  servants,  with  fraud, 
ear  with  aay  intentioiBal  wrong.  The  &ctB  submitted  to  him 
would  authorize  no  such  charge. 

These  considerations  make  it  plain  to  me,  that  on  4he  ques- 
iian  of  the  validity  of  the  contract  between  the  parties  in  this 
ease^  it  was  utterly  immaterial  whether  the  negligence  c(Mn« 
plained  of  wa3  gross  or  slight^  or  was  called  gross  or  slight 
^<gli€S^nee  resulting  in  an  injury  to  another  is  actionable  and 
oulpable  as  a  t09t  Whether  it  is  gross  or  slight  (using  these 
words  in  the  sapse  in  which  they  are  used  in  common  parlance, 
«0t  ill  the  sense  of  the  abstract  classification  above  referred  to,) 
ildigbt  perh^MB  be  considered  on  the  question  of  damages,  bat 
ip  this.CBse .  the  amount  of  damages  to  be  recovered,  if  a  reoop* 
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very  was  had,  was  fixed  bj  the  stipalation  of  the  parties ;  and 
the  finding  of  the  judge  therefore,  that  the  negligenoe  was 
gross,  was  not  only  immaterial  on  the  question  of  the  yalidily 
of  the  eontraet,  but  in  every  view  was  outside  of  the  case. 
It  is  plain  to  me,  too,  that  the  distinction  between  gross  and 
other  negligence  taken  at  the  circuit,  on  the  question  of  the 
validity  of  the  contract,  never  would  have  been  attempted,  or 
thought  o^  but  for  the  confusion  in  the  cases,  resulting  from 
the  abstract  and  impracticable  classification  of  negligence  above 
referred  to,  and  the  saying  often  met  with  in  the  books,  that 
gross  negligence  is  the  same  as  or  equivalent  to  fraud. 

The  classification  may  be  philosophically  correct,  but  it  is 
impracticable ;  and  attempts  to  make  it  useful  and  practicable 
have  produced  confusion,  and  made  it  mischievous.  As  to  the 
saying  about  gross  negligence  being  the  same  as  fraud,  the 
authorities  cited,  and  common  sense,  show  that  it  should  be 
considered  a  barren  generality ;  at  least  barren  of  good.  Negli* 
gence,  no  doubt,  may  be  so  gross  as  to  go  to  show  firaud ;  and 
when  fraud  is  alleged  as  the  cause  of  action,  may  be  proved 
for  that  purposa 

Assuming  then  that  the  delivery  and  acceptance  of  the  firee 
ticket  constituted  a  contract  between  the  parties,  the  only  ques- 
tion on  the  admitted  fiicts  of  this  case  is,  whether  the  contract 
is  valid  and  should  be  enforced,  so  as  to  bar  the  plaintiff  from 
maintaining  this  action  for  injuries  to  his  person,  resulting  from 
the  admitted  negligence  of  the  defendants,  their  agents  and 
servants? 

After  a  careful  consideration  of  this  important  question,  I 
have  come  to  the  conclusion  that  the  contract  is  illegal  and 
void,  and  should  be  held  to  be  so,  as  against  public  policy,  aa 
declared  both  by  the  common  law  and  statute  law. 

If  A  request  B  to  beat  another,  and  promise  to  save  him 
harmless,  the  promise  is  void.  So  if  A  promise,  in  considera- 
tion of  twenty  shillings  paid  to  him  by  B,  he  will  pay  B  forty 
shillings  if  he  does '  not  beat  G-.  S.  out  of  such  a  close,  the 
promise  is  void.  These  are  cases  put  in  the  books,  and  it  said 
that  the  contracts  are  illegal  as  "coTUra  bonos  morea.^^   (2  Lev., 
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174 ;  HattoD,  56 ;  Comyn  on  Con.,  81 ;  Owentry  y.  Barton^  17 
John.,  142.)  I 

It  can  also  be  said  that  snch  contracts  are  void,  as  against 
the  policy  of  the  law  punishing  such  breaches  of  the  peace  as 
misdemeanors.  If  A  offer  to  pay  B  five  dollars,  to  promise 
that  he  will  not  take  the  law  of  A  if  A  strikes  him,  and  B 
take  the  five  dollars  and  make  the  promise,  and  thereupon  A 
strikes  B,  no  one  woold  suggest  that  B's  promise  was  valid ; 
but  would  it  not  be  proper  to  say  that  the  promise  is  void,  as 
a^tinst  the  policy  of  the  law  punishing  the  battery  as  a  crime? 
Certainly  any  contract  which  induces,  or  tends  to  induce,  or 
encourage  the  commission  of  any  crime  can  properly  be  said 
to  be  void,  as  against  the  policy  of  the  law  declaring  and 
punishing  the  crime.  After  the,  actual  commission  of  the 
battery  B  could  abandon  or  settle  his  claim  for  damages  as 
he  saw  fit,  bat  before  the  commission  of  the  offence,  he 
could  not  lawfully  agree  not  to  prosecute  for  such  damages 
without  encouraging  a  public  wrong.  In  advance  of  the 
actual  commission  of  the  offence,  he  could  not  by  contract 
lay  aside  the  protection  of  the  law  for  his  private  and  indi* 
vidual  benefit  without  interfering  with  public  interests  and 
the  policy  of  the  law  punishing  the  battery  as  a  crime,  and 
therefore  the  maxim,  ^^  modus  et  oonverUua  vincuni  legem^^^ 
would  not  apply. 

It  is  said  that  a  promise  to  indemnify  one  for  oommitting^a  tres* 
pass,  the  party  to  be  indemnified  knowing  at  the  time  that  the 
act  to  be  done  would  be  a  trespass,  would  be  void.  {GovmUry 
V.  Barton^  17  John.,  143,  before  cited;  /Sfena  y.  Bhohery  9 
Cow.,  154.)  By  the  conunon  law,  one  by  whose  negligence, 
even  in  the  prosecution  of  his  lawful  business,  another  was 
killed,  was  guilty  of  manslaughter.  (1  East  P.  C.,.  pu.  262, 
§  88.)  By  the  Bevised  Statutes,  the  killing  of  one  by  the 
culpable  negligence  of  another,  whilst  engaged  in  the  proae- 
cution  of  his  lawful  business,  is  manslaughter  in  liie  4tih 
degree.  (2  B.  S.,  pp.  661,  662,  §§  6, 18  and  194) 

The  words  of  the  statute  are  culpable  (not  gross). negligenoe^ 
Any  negligence  which  is  actionable  or  indictable^  is.oeotainlgt 
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oulpable.  The  word  eulpable,  as  used  in  the  statute,  can  hare 
no  other  meaning.  It  would  be  absurd  and  repugnant  to  the 
'hatore  and  any  definition  of  negligence,  to  say  that  the  word 
^ulpaUe  in  the  statute  implies  intention,  or  the  phrase  culpable 
negliganoe,  an  intentional  wrong.  If  the  absence  or  want  of 
due  care,  caution,  attention,  or  diligence  in  the  particular  case, 
which  is  called  negligence,  causes  an  injury  to  another,  which 
results  in  death,  it  is  by  the  statute,  and  was  at  common  law, 
ifidictabla 

The  act  of  December  18, 1847,  for  the  benefit  of  the  widow 
and  next  of  kin  of  a  person  whose  death  has  been  caused  by 
Negligence,  not  only  gives  a  new  remedy  or  action  unknown  to 
lihe  common  law,  plainly  of  the  nature  of  a  penalty,  but  by 
that  act,  as  amended  in  1849,  every  agent,  engineer,  conductor, 
nr  other  person,  thcough  whose  wrongful  (not  gross)  neglect 
the  death  of  a  person  shall  have  been  caused,  is  liable  to  be 
indicted  therefor. 

Is  it  necessary  to  advert  to  any  other  law  or  consideration 
than  the  common  law,  and  these  statutes  punishing  negligence 
as  a  crime,  to  show  that  the  protection  of  human  life  from 
negligenee  is  a  matter  of  public  interest,  of  public  policy  f 
And  is  it  not  plain  that  any  contract  which  may  induce  or 
load,  or  tend  to  induce  or  lead,  to  a  relaxation  of  the  care  and 
attention  required  by  the  law  as  a  social  duty  for  the  protec- 
tion of  human  life,  interferes  with  this  public  policy,  and 
should  be  held  void,  as  against  the  policy  of  the  laws  declar* 
isg  it?  The  negligence  which  caused  the  injury  to  the  plaintiff 
might  have  caused  his  death  and  the  death  of  many  others. 
.  If  the  plaintiff  had  paid  full  &re,  and  taken  the  risk  of  the 
passage  upon  himself)  his  contract  would  have  been  void  for 
want  of  consideration,  the  defendants  being  under  an  admitted 
obligatioii  to  cany  all  passengers  who  present  themselves  on 
effsring  to  pay  tbe  usual  &re ;  but  if  the  contract  which  the 
plaintiff  did  make  is  held  valid,  what  is  to  prevent  the  defen* 
dants,  or  any  other  railroad  corporation  putting  the  fare  up 
Bominally  to  the  l^al  limit,  and  making  a  bargain  with  aU 
llieir  passengers  who  will  consent  to  enter  into  sudi  an  arrange- 


AIAANT,  MARGH»  IIM.  Uf 

WaUs  p.  The  New  Tork  GeAtral  Bmkn§AOomifta^. 

meat|  to  reduce  their  £ueone*eighth  or  one-sixteenth  of  aoent 
per  mile  in  consideration  of  their  taking  upon  tbemselTes  tbs 
risk  of  the  passaga.  The  railroad  corporation  might  thus 
make  money  by  depriving  the  pnblic  of  the  protectioa 
afforded  by  their  legal  liability  in  damages  fi>r  neg^genosL 
If  the  undertaking  of  the  defendants  to  carry  the  plaintiff 
firee,  qr  withoat  the  payment  of  any  money,  was  a  soffimenl 
consideration  for  the  plaintiff's  contraet  to  take  the  risk  of  tha 
passage  upon  liimael^  then  a  redaction  of  his  &re^  howevor 
small,  would  have  been  a  sufficient  considafation  for  suak 
contract  It  eertainly  cannot  be  necessaiy  to  show  that  lia- 
bilitji*  in  damages  for  a  want  of  care  promotes  care ;  and  thai 
an  extinction  of  such  liabili^  would  tend  to  promote  ne^^- 
gence.  We  certainly  have  a  right  to  assume  tiiat  railroad 
oorporations,  like  individuals,  are  influenced  by  motivea  of 
self-interest 

The  defendants'  business  is  the  carrying  of  passengers  on 
iron  rails  by  steam  at  great  speed.  The  law  requires  of  them, 
their  agents,  and  employees,  in  carrying  on  that  business^  the 
utmost  care,  all  the  care  that  human  foresight  is  capable  q£ 
(Stohea  v.  SalionstaU,  IS  Pet,  181-193;  PhUaddphia  and 
Beading  RR  Oo.  y.  Derby,  14  How.  U.  S.  B.,  486 ;  SUmnk- 
loot  Netb  World  v.  King,  16  How.  TJ.  S.  B.,  474 ;  (hldweU  v. 
MwrpKyy  1  Duer,  233 ;  Camden  and  Arnboy  RR  Oo,y, ButJob^ 
13  Wend.,  611.) 

The  duty  to  use  this  extraordinary  carci  ia  a  Iqpl  duty, 
independent  of  any  contract  with,  or  fare,  or.  consideration 
paid  by,  their  passengers.  {NoUon  y.  Western  R  R  Co.,  15, 
K.  Y.,  and  Philadelphia  and  Reading  R  R  Ch.  r»  Derby^  14 
How.  IT.  S.  B.,  before  cited.) 

Did  not  public  policy  originate  this  requirement  of  the  law? 
Would  it  be  consistent  with  this  requirement  of  the  law  or  its 
policy,  to  permit  railroad  corporations  to  make  and  anfovca 
contracts  with  their  passengers  tending  to  promote  a  relaxation 
of  the  very  care  in  the  selection  of  their  employees  and  other* 
wise,  which  it  is  the  object  of  this  requirement  of  the  law 
to  secure? 

Smith.— Vol.  X.  25 
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But  we  have  so  far  taken  only  a  verj  limited  view  of  this 
question  of  public  policy.  All  laws  punishing  crimes  against 
the  person,  and  against  the  public  health,  show  that  the  life 
and  health  of  a  citizen  is  a  matter  of  public  interest,  of  the 
greatest*  public  consideration.  That  its  citizens  constitute  the 
strength  and  wealth  of  a  State,  is  an  elementary  principle  of 
political  economy.  It  certainly  cannot  be  said,  that  a  man 
has  either  a  moral  or  legal  right  to  speculate  with  his  own 
life;  or  to  make  any  a)ntract  tending  to  remove  the  safe* 
guards  which  the  law  places  around  it 

It  is  plain  to  me  from  the  above  general  considerations,  that 
the  extraordinary  liability  of  the  defendants  in  damages  for 
negligence  as  carriers  of  passengers,  was  not  declared  by  law, 
nor  is  it  enforced  by  law,  for  the  benefit  only  of  the  party 
injured  in  any  particular  case;  but,  it  was  declared  and  is 
enforced  for  the  benefit  of  the  public  also;  and  therefore  a 
passenger  cannot  by  contract  in  advance  of  the  injuty,  lay 
•  aside  even  his  individual  benefit  from  the  law  or  rule'  of 
liability.  The  maxim,  ''  quilxbet  potest  renundare  juri  pro  se 
tntroducio "  does  not  apply  in  such  a  case.  Public  considera- 
tions and  the  policy  of  the  rule  or  liability  itself,  forbid  that 
it  should. 

I  think,  too,  it  may  be  said  that  to  enforce  the  contract  in 
question,  would  interfere  with  the  policy  of  the  very  laws  from 
which  the  defendants  derive  their  existence  and  their  powers* 
(Laws  of  1868,  ch.  76;  Laws  of  1850,  ch.  140.) 

They  are  a  private  corporation,  yet  in  theory,  at  least,  they 
were  incorporated  from  public  considerations,  and  for  the 
public  good.  Hence  the  powers  given  to  them  which  interfere 
80  materially  with  private  rights. 

They  are  constituted  carriers  of  persons  and  property 
(Laws  of  1860,  ch.  140,  §§  1,  86),  and  are  expressly  made 
liable  for  any  damages  occasioned  by  their  neglect  of  duty. 

As  carriers  of  passengers  as  well  as  of  property,  they  may 
be  considered  as  acting  in  a  public  capacity,  and  as  a  kind  of 
public  officers.  {Bretherton  v.  Wood,  8  Brod.  &  Bing.,  64;  &  Gf 
9  Price  R,  408.) 
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Their  admitted  obligation  to  cany  all  paflsengen  who 
present  themselves  and  are  to  pay  the  nsaal  fare,  is  oonelosive 
evidence  that  they  are  considered  as  acting  in  a  public  capacity 
in  carrying  passengeTS. 

The  care  and  diligence,  then,  expressly  imposed  upon  them 
as  carriers  of  passengers  by  the  veiy  law  defining  their  powers 
and  duties  as  a  corporation,  is  imposed  upon  them  as  a  public 
duty. 

Can  it  be  said,  that  any  contract  tending  to  prevent,  or  relax, 
or  modify  the  performance  of  a  public  duty  imposed  by  law, 
b  valid  ?  Is  not  such  a  contract  void,  as  against  the  policy  of 
the  law  imposing  the  duty  7 

Moreover,  I  think  it  can  properly  be  said,  that  the  defend- 
ants had  no  power  to  enter  into  the  contract  or  arrangement 
which  was  made  with  the  plaintiff.  And  on  this  question  of 
power,  all  the  considerations  of  public  policy  before  adverted 
to  are  proper  and  apply.  It  was  a  speculative  contract  out- 
side oi  their  charter.  It  cannot  properly  be  said  that  they 
undertook  to  cany  the  plaintiff  firee  or  without  consideration. 
They  undertook  to  carry  him  in  consideration  of  his  agree- 
ing not  to  hold  them  responsible  for  any  injury,  even  for  an 
injury  resulting  from  their  neglect  of  a  legal  public  duty. 

Can  it  be  supposed,  that  the  legislature  ever  intended  to 
give  the  defendants,  the  implied  right  or  power  to  enter  into 
any  such  contract  or  arrangement  with  their  passengers?  I 
think  not  All  the  considerations  of  public  policy  before 
adverted  to  forbid  the  idea. 

The  duty  of  due  care  and  diligence  is  cast  upon  the  defend- 
ants by  the  law  creating  them  a  corporation,  and  they  cannot 
cast  it  off  by  contract 

It  has  been  said  that  the  cases  holding,  that  a  servant  cannot 
recover  of  his  master  for  the  negligence  of  his  fellow  servant 
in  the  same  business  or  employment,  show  that  the  contract  in 
question  is  valid. 

It  is  said,  I  believe,  in  some  of  the  cases,  that  these  decisions 
rest  partly  upon  the  ground,  that  the  servant  entering  into  the 
employment  must  .be  supposed  to  contract  to  take  upon  him- 
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gelf  the  rides  of  the  n^igenee  of  his  fellotr  aetvants.  Bat 
there  really  is  not  i&  sueb  cases  tttiy  contract^  express  of 
implied. 

The  general  role  of  law  is,  that  the  master  is  responsible  fbr 
the  negligence  of  the  servant  The  real  ground  of  the  decisions, 
last  referred  to,  I  take  to  be,  that  the  policy  of  the  rule  itself 
does  not  require  its  application  in  soch  cases.  The  reason  of 
the  rule  ceasing  in  such  cases,  the  rule  is  not  applied.  Indeed, 
it  may  be  said,  that  the  policy  of  the  rule  itsdf  is  promoted 
by  not  applying  it  in  such  cases ;  for  it  is  evident,  that  by  not 
applying  it,  it  is  made  the  interest  of  servants  to  be  watchfid 
of  each  other,  and  to  inform  the  master  of  each  odier's  deliil« 
quencies. 

My  conclusion,  is,  that  the  judgment  of  the  general  term  hi 
this  case  should  be  reversed,  i^d  the  judgment  of  the  justice 
at  the  circuit  or  special  term  affirmed,  not  upon  the  ground 
that  the'injury  to  the  plaintiff  was  caused  by  gross  neglig6nce^ 
but  upon  the  ground  that  it  was  caused  by  the  negligence  of 
the  defendants,  their  agents  and  servants ;  and  upon  the  grcjond 
that  the  contract  of  the  plaintiff  to  exempt  the  defendants  from 
responsibility  for  such  negligence  was,  and  is,  illegal  and  void, 
for  the  reasons,  and  on  the  grounds  above  stated. 

WniaHT,  J.,  also  dissented ;  SxLDSir,  Oh.  X,  was  absent 

Judgment  affirmed. 


Pebxhvs,  Administratrix,  v.  Th2  T^tW  Tobk  CtsrsjOs 

Bailboab  CoHPAinr. 

A  nilroad  oorporation  cannot,  by  contract^  exempt  itself  from  liabiKty  t^ 
a  peseenger  for  dnaage  rSBoIting  from  its  own  wilUhl  misoondaot  or 

.  leoUeenMes  which  is  equiTalent  thereto. 

Bat  in  respect  to  a  gratuitous  passenger  it  may  contract  for  ezemptioa 
from  liability  for  any  degree  of  negligenoe  in  its  senranta^  other  thaa 
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the  board  of  directora  or  maoagen  who  repmeDt  the  oorpomtion  itael^ 
for  «U  general  purposes. 
Whether  the  corporation  is  liable  to  a  free  passenger,  so  contracting,  for 
negligeooe  in  the  construction  of  the  road,  Jtf  upon  an  implied  guaranty 
of  its  security,  when  the  Aaisoondoet  ftom  which  the  injisry  resulted  was 
thai  of  a  tFackmaater  who^  knowin^y,  used  it>ttwi  material  in  building 
a  bridge,  there  being  no  evidence  that  it  wi»  jmown  to  the  superior 
managing  officers.  Quoare, 

Appeal  ftom  the  Supreme  Couit  Upon  the  trial,  theae 
&ctB  appeared :  On  the  10th  of  Maj,  IfiSS,  the  plaintiff's  hoa* 
hand,  William  H.  Perkins,  applied  to  one  of  the  direotoa  cf 
the  defendants'  Company  for  a  free  pass  on  the  defendants' 
railroadfrom  Bodiester  to  Albany  and  back,  and  reeeired  a 
pass  in  the  words  and  figores  following : 

'*  New  Yobk  Csntbal  BAii«&oij>  Coufakt, 

"*  BochetOer,  Jfiny  10, 186S. 
''Pass  W.  H.  Perkins,  Esq.  (tnmsp't  of  Scnith,  Perkins  if 
Co.),  as  per  oonditions  on  the  oih^  side  of  thjLs  ticket,  to  Ai 
hany  and  back,  1868,  unless  otherwise  oidered. 

^  J.  Gouxj),  Difwior.'^ 

On  die  j^Yerae  was  printed : 

"  Notice. — The  peirson  accepting  this  free  ticket  assumes  all 
risk  of  accidents,  and  expressly  agrees  that  the  Company  shall 
not  be  liable,  under  any  circumstances,  whether  of  negligence 
by  their  agents  or  otherwise,  for  any  injury  to  the  person,  or 
for  any  loss  or  injury  to  the  property,  of  the  passenger  using 
this  ticket  If  presented  by  any  other  person  than  the  indi- 
vidual named  therein,  the  conductor  will  take  up  this  ticket 
This  pass  is  not  to  be  presented  or  used  by  the  holder  to  pro- 
cure a  pass  over  any  other  road," 

Perkins'  attention  was*  called  to  the  conditions  on  the  back 
of  the  ticket  when  he  received  it  He  started  ftom  Boohester, 
in  a  train  of  the  defendants'  railroad,  on  the  morning  of  the 
11th  of  May,  and  was  killed  in  consequence  of  the  breaking 
down  of  a  bridge  over  the  Sauquoit  ereck.    The  train  was  an 
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oidinary  passenger  train,  with  four  coaches,  well  filled  with 
passengers,  several  of.  whom,  besides  Perkins,  were  killed. 
Another  train,  going  west,  was  passing  the  bridge  at  the  same 
time,  and  also  broke  through  said  bridga 

The  plaintiff  gave  evidence  tending  to  prove  that  the  bridge 
was  built  of  unsuitable  materials,  and  that  some  of  the  timbers 
were  rotten.  It  appeared  that  the  bridge  was  built  in  1865, 
under  the  direction  of  William  Evarts,  trackmaster  of  the  ^ 
defendants  upon  that  portion  of  their  road  which  included 
the  Sauquoit  creek;  that  the  span  was  forty  feet;  that  it  had 
six  chords,  five  of  which  were  of  water-elm.  Proof  was  given 
that  this  wood  was  unfit  for  bridges ;  that  the  elm  was  rotten 
when  put  into  the  bridge,  so  much  so  that  auger  chips  pulver- 
ized  when  rubbed  in  the  hands.  It  further  appeared  that  the 
attention  of  Evarts  had  been  called  to  the  condition  of  this 
timber,  and  its  rottenness  was  shown  to  him  when  the  work- 
men were  preparing  it  for  use,  and  that  he  persisted  in  putting 
it  in,  saying  it  was  the  best  they  had  and  it  must  go  in.^  There 
was  no  evidence  given  by  the  defendants  on  these  points. 

The  defendants  showed  that  Perkins  was  riding  on  the  free 
pass  aforesaid  when  the  accident  happened. 

Upon  these  facts  the  judge  charged  that,  "if  Perkins  was 
riding  upon  the  free  pass,  he  was  riding  upon  the  conditions 
annexed  to  it.  But,  notwithstanding  such  conditions,  if  the 
negligence  of  the  defendsmts  was  gross  and  culpable ;  if  it  was 
of  such  a  character  that  it  would  subject  the  party  to  prosecu- 
tion for  fraud  or  crime ;  then  it  does  not  come  within  those 
conditions.  In  other  words,  that,  if  this  ticket  is  in  the  nature 
of  a  contract,  the  parties  to  the  contract  did  not  contemplate 
such  cases  as  are  fraudulent  or  criminal  in  their  character. 

"  That  the  statute  provides  that  when  culpable  negligence 
causes  the  death  of  a  party,  such  negligence  amounts  to  a 
felony.  If  you  shall  find  that  negligence  in  the  construction 
of  the  bridge,  or  in  suffering  it  to  remain  in  that  condition, 
was  gross  and  culpable  in  its  character  amounting  to  a  fraud 
or  crime;  the  defendant  is  liable  notwithstanding  the  con- 
ditions of  the  pass,  and  you  are  to  determine  from  the  evidence 
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what  the  character  of  this  negligence  wa&  Yoa  will  look  at 
this  case  exactly  as  if  Evarts^  the  trackmaster,  was  the  owner 
of  the  road,  and  if  there  was  such  a  degree  of  negligence  as 
t6  amoant  to  gross  or  culpable  negligence  on  his  part,  sach  as 
wonid  subject  him  to  indictment  for  manslaughter  had  he 
been  the  owner  of  the  road ;  then  the  defendants  are  liable 
because  his  negligence  is  their  negligence.  The  statute,  in 
r^;ard  to  such  negligence,  is  this :  [reading  the  statute  defini* 
tive  of  manslaughter  in  the  4th  degree  for  culpable  n^lig^ice.] 
If  the  negligence  of  the  trackmaster  came  up  to  thisj  so  that 
he  would  be  indictable,  the  defendants  are  liable  although 
Mr,  Perkins  was  riding  on  a  free  pass  and  notwithstanding  its 
ocnditions.'' 

The  several  propositions  in  this  charge  were  duly  excepted  to. 

The  counsel  for  the  defendant  presented  several  requests  to 
chaige,  which  were  also  refused  and  exceptions  duly  taken. 

The  courts  with  the  consent  of  the  counsel  for  the  lespectiTe 
parties,  directed  the  jury,  at  the  time  of  rendering  their  yer- 
dict,  to  answer  the  following  question : 

Was  Mr.  Perkins,  on  his  trip  at  the  time  of  the  accident, 
riding  on  the  free  pass  delirered  to  him  by  Gen.  Gould? 

The  jury  found  a  verdict  for  the  plaintiff  for  $6,000,  and 
answered  the  forgoing  question  in  the  affirmative..    The^ 
judgment  upon  the  verdict  was  affirmed  at  general  term  in 
the  seventh  district^  and  the  defendant  appealed  to  this  court 

JSdney  T.  FairchUd^  for  the  appellant 

Ghorge  F.  Danforth^  for  the  respondent 

K  D.  Smtch,  J.  The  death  of  the  intestate  .was  caused 
and  occasioned  under  drcumstanoes  which,  if  he  had  merely 
sustained  a  bodily  injury  from  which  he  had  reoovered,  would 
unquestionably  have  entitled  him  to  maintain  an  action  for 
such  injury,  unless  he  had  debarred  himself  from  such  action 
by  accepting  and  riding  upon  a  free  ticket 

The  plaintiff's  right  of  action,  under  the  statutes  of  1847 
and  1849,  depends  upon  the  same  drcunurtances.    Unless  Mr. 
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FttfiiiBfl,  if  he  had  Bum?^  ike  infuty  whicli  7<e0ttlted  m  Ub 
^dkeel^,  «9uld  have  maHHamed  m.  aetioa  ibr  fi«ek  mjviy^  jUb 
iridow  and  next  of  kin  oleailj  eaimal  Tnaintirfn  iSm  acticnu 
The  slaiateB  of  1847  rad  16^  giyo  te  Ae  peraonal  yepie- 
mntuldveB  of  Adooeaaed  peiwm  whose  dettfti  is  eaosed  by  the 
^moagAil  act,  itegleet  or  default  of  any  penon  or  eoiponitioBy 
^tti  M^boa  to  Moo^i^^  aftir  and  yui  wmpemBtti&si  lioi  aceeed- 
iag  $5,000,  -mth  mferenoe  to  the  peeoaiaij  is^uiy  resuhkig 
jfrom  an^  desiAu  7his  is  a-  tte«r  and  oiiguud  eatsne  of  adkm 
pren  by,  and  depeadiag  wholly  upon,  the  statate.  The 
4aaaiage8  reeoverible  da  mxah  case  depends  t^a  entirely  ^» 
ftreist  piiaoiples  fiom  tiiose  reeoveinble  hf  tho  persoa  iiijuied 
in  case  death  had  not  ensued  from  the  injury.  In  such  ease, 
Ihe  person  ii^aied  would  only  reeoyer  eompenaatoiy  damaj^ 
penenid  to  himfiel^  ind^ding  expenses  inonrfed  and  losses 
sualainecl  in  eoBseq^KeDee  (^  the  injury.  {Lincoin  v.  The  Smatoga 
mni  SAmeekdy  B^Smd  Ompanff^  2S  Wend.,  426.) 

Bui,  isL  Ibe  43aae  whim  death  lesults  fiom  1^  injuvy,  ilia 
pecuniary  value  of  thelileof  the  parson  killed,  to  the  naztaf 
kin,  k  the  aeasuve  of  damagni,  to  tha  ei^nt  of  five  thooaand 
dollare.  (Whi^bvdr.  Th$  Panama  RR  Ch^  88  IT.  Y.,  4«7^ 
m»ker.  The  MMmd  IMkoay  Co.,  10  fing.  L.  &  Eq.,  448.) 

AssuMtBg  diat  the  pass  an  whioh  tiie  deeeased  was  iriMKng 
is  to  be  lugardad  as  a  free  ticket,  and  l^at  the  deifendants  wave 
aatfyiag  the  deeaaa^  graftuitoiialy,  indqiendendy  of  the  qiiaa> 
tion  whether  Mr.  Perkms  expressly  agre^  to  asfifUine  all  risk 
of  accidents  upon  the  trip,  tiie  defendants  would  be  clearly 
liable  for  any  injury  «iatiaiaed  by  him  if  he  had  sundved  the 
same ;  and  in  this  action,  on  the  same  ground,  would  be  liable 
als»tothaplm^ 

Haviug  feeaiviad  the  deeaaaad  i&to  Aeir  .eaiB,  they  would,  in 
lihJ0  uieer^  b^ bound  toeanry  him  aafely.  Thay  wete  and  mi^ 
not  teuftd  to  eany  him  or  aay  pe«a<m  gratnutously ;  biut^ 
uodertalQftg  to  cany  hkn,  tbey  must  do  itearefoUy,  as  wcA 
othet  paasengera.  This  was  settled^  in  prinei^e,  in  ti^oaa^ 
(tf  CogyB  ▼.  Bmm4  <2  Ld.  Baym.,  M^  In  tibat  oaaeihe 
dtfendiuit  undaitairic  ta  take  iip49eTenil  hegiftiaads  of  branc^i 
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Ihco  ia  a  oMrtaHk  lorilArf  snd  kjr  ikem  damn  agam  in  a  certain 
Qlber  aeHar,  aDd  dU  the  wqA  bo  mhl/tmlj  Aat  ona  of  iba 
Quka  vaa  atoved  aad  a  giaat  qnaati^  of  tke  brandy  lost 
The  dflftndMt  «aa  a  merafmrajla  panaa,  and  it  iiaa  elaiaiad* 
^M,  as  ha  wm  Aot  a  aoounoa  pottari  aad  was  4«ting  giflai* 
toflidy^  ha  xma  «ot  liable.  Bai,  i^oa  verjiidl  aiganienty  and 
aftar  ttadi  eoMManiiiQii,  it  waahejd  that)  havipg  aaninad  and 
mndwtdbwi  4o  do  Jdba  work,  ha  waa  boand  to  do  it  carefcdlji 
and  ma  liabk  feranj  lajuiy  vesahing  from  hia  aeghganoe; 

Thia  pvBciaa  ^aalioii  aras  daeidad  in  thai  eoort  in  NoUan  r. 
Wuttn  Baibmi  Cbmpmf  {16  N.  Y.,  444),  and  in  the  Suprema 
Ctowtof  ^  Uaiftad  Stafcia  in  Tke  FhUaMphia  mid  Aading 
JSailroad  Co.  y.  Derby  (14  How.,  468;)  in  Steamboat  New 
WMd  V.  Sm9  {%»  id.,  477);  and  m  aiOkvMUr  y.  The  Modi- 
#0M  ««<I  iiuUfUMfpob  JSUbvad  Oomfmijf  (6  Ind.  [Porter],  84^). 

The  nmt  inqaity  10,  whether  the  ticdcat  npmn  which  Mz. 
Perking  waa  riduig  was,  in  l^gnd  eff^  anything  mcne  than  a 
aioCiae.  It  ia  w<dl  aetllad  in  this  State  dnt  oaaimon  eanrieia 
amwot  fimit  -their  ro^Kmeibili^y  by  a  oolioe.    This  has  ben 

T.  ^otofai  (19  Wendn  tSi^  tai  (Me  r.  Omimn  (id.,  a61> 

Mr.  Paiima  bed  applied  to  pnndiaae  a  ticket  in  liie  oidtnary 
way,  or  had  paid  for  hia  paattge  like  pasaangaia  gmeiaHy,  and 
had  reeured  this  ticket  for  kia  money  and  aa  hia  aothority  ta 
get  into  aad  ride  in  the  defendante'  oars,  the  ticket  ahonld 
probably  be  regarded  as  a  mere  receipt  and  yonohar  lor  his 
&»,  and  coald  not,  I  think,  be  regarded  as^an  agreement  on 
bia  part  to  take  the  risk  of  accidents ;  for  the  dafeadants  conld 
not)  in  «ach  ease,  by  their  own  act,  eafi^coe  or  impoae  any 
aa<^  agraaaaeat  apon  die  paaaengor,  or  eompal  him  to  relin* 
qniah  Ua  kgal  ri^  to  be  aalely  tiaaeported*  ^e  canier 
dearly  eailaot  limit  his  responsibility  hy  biaowa  act  (6  How, 
U.  a,  .882.) 

Ba(t  he  did  not  apply  to  porehaa^a  ticket    He  iid  not  pay 
bis  passage,  or  eoi^mplate  riding  in  ihe  defandaatB'  cars  lite 
ordinary  passengers,  paying  full  fare. 
Surra.— You  i  26         ' 
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Applying  for  a  pass,  or  free  ticket ;  taking  it  and  having  it 
in  his  possession  some  six  or  eight  hours  before  the  starting 
of  the  train  in  which  he  was  to  go ;  and  having  his  attention 
expressly  called  to  its  terms,  tsJcen  in  connection  with  the 
fact,  found  by  the  jury,  that  he  was,  at  the  time  of  the  acci- 
dent, actually  riding  on  this  ticket,  if  not  condosive  against 
him  as  a  legal  presumption,  would  at  least  be  evidence  that  he 
ussented  to  the  terms  indorsed  upon  the  tic^et^  from  which  a 
jury  would  be  authorized  to  imply  such  assent;  and,  as  the 
circuit  judge  was  not  asked  to  submit  any  such  question  to 
the  jury,  I  think  the  plaintiff  is  hardly  at  liberty  to  deny 
that  there  was,  in  &ct,  such  an  agreement  as  the  defendants 
claim. 

Assuming,  then,  that  Perkins  agreed  to  take  '*  all  the  risks  of 
accidents,  and  expressly  agreed  that  the  defendants  should  not 
be  liable  under  any  circumstances,  whether  of  negligence  by 
their  agents  or  otherwise,  for  any  injury  to  his  person" — for 
such  are  ijie  terms  of  the  ticket — the  question  remains,  what 
is  the  extent  and  force  of  such  agreement  Upon  its  £su>e,  it  is 
clearly  sufficiently  comprehensive  to  embrace  every  description 
of  accident,  casualty  or  risk  attending  railroad  travel.  *But  it 
must  obviously  be  subject  to  some  limitation  and  qualification. 
It  ought  not  to  be  considered  as  applying  to  such  risks  as  could 
not  have  been  within  the  intent  and  contemplation  of  the  par- 
ties, and  cannot  apply  to  such  as  are  not  within  the  legitimate 
compass  of  contract  upon  principles  of  public  policy. 

^be  learned  judge  who  tried  this  case  at  the  circuit  charged 
the  jury  that,  ''  while,  if  the  deceased  was  riding  upon  the 
pass,  he  was  riding  upon  the  conditions  annexed  to  the  pass, 
yet,,  notwithstanding  the  conditions  thus  particularly  expressed, 
if  the  negligence  of  the  defendants  was  gross  tad  culpable ;  if 
it  was  of  such  a  character  that  it  would  subject  the  party  to  a 
prosecutioii  for  fraud  or  crime ;  then  it  does  not  come  within 
these  conditions."  In  other  words,  that,  if  the  ticket  is  in  its 
nature  a  \)ontract,  the  parties  to  the  contract  did  not  contem- 
plate such  cases  of  negUgenoe  as  are  fraudulent  or  criminal  in 
tlieir  character. 
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The  rale  of  exception  from  the  apparent  eoope  and  purview 
of  the  oontracti  aaaerted  in  this  part  of  the  charge,  I  think 
cannot  "be  sustained.  It  states  that  fraudulent  and  criminal 
negligence  is  not  within  the  scope  of  the  contract  This  would 
clearly  be  so,  if  the  defendant  were  a  natural  person,  and  waa 
stipulating  in  respect  merely  to  his  personal  acts.  And  if  il 
were  not  so,  fraud  vitiates  all  contracts ;  and  no  person  will  be 
allowed  to  stipulate  for  crime.  If  the  defendants  were  private 
persons,  who  -could  commit  crime  and  could  be  indicted  and 
convicted  under  the  statute  of  murder  or  manslaughter  for 
killing  Mr.  Perkins,  most  certainly  such  crime  would  not  be 
within  the  purview  of  this  contract 

It  is  quite  clear  that  Mr.  Perkins  never  intended  to  agree, 
or  the  defendants  to  stipulate,  that  they,  by  their  servants  or 
agents,  might  kill  him.  Such  was  not  the  bargain.  No  one 
will  pretend  that  the  right  to  commit  murder  or  suicide  could 
be  embraced  in  this  or  any  contract  Like  all  other  agree* 
ments,  this  contract  must  be  construed  in  the  light  of  the 
'esdsting  &cts  and  circumstances  at  the  time  it  was  made,  and 
not  derive  its  construction  £rom  subsequent  events.  Parties, 
in  making  a  contract,  must  be  held  to  contemplate  all  the 
ordinary  and  possible  incidents,  accidents  or  contingencies 
which  may  attend  its  execution ;  and  such  accidents  and  con- 
tingencies must  be  deemed  within  the  purview  of  the  contract, 
not  as  accidents  expected,  but  as  accidents  possible. 

What,  then,  did  these  parties  mean  by  this  contract?  The 
cardinal  rule  of  interpretation  is,  what  was  the  intent  of  the 
contracting  parties  at  the  time  of  making  the  contract?  In 
the  light  of  this  rule,  what  are  the  facts  ?  Perkins  applied  to 
the  defendants'  director  for  a  free  pass.  A  free  pass  means, 
the  privilege  of  riding  over  the  defendants'  railroad  without 
payment  of  the  customary  fare.  The  defendants  are  a  railroad 
corporation,  exercising  the  rights  and  subject  to  the  responsi- 
bilities of  common  carriers,  and  liable,  in  a  civil  action,  in  this 
capacity,  for  all  injuries  to  persons  or  property  transported  by 
ihem  resulting  from  the  negligence  or  unskillfulness  of  their 
agents  or  servants.     The  business  of  the  defendants  is  all 
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neoesaarilj  perfenned  by  uig&fttM  and  senrants,  and  the  defend- 
ants  are  necessarily  obliged  to  employ  a  lai^  number  of  per* 
sons  as  such  agents  and  servants,  some  of  whom  will  be  mor« 
or  less  careless  or  negligrat,  notwitiistandiDg  and  m  despite  of 
the  utmost  care,  diligence  and  caution  in  their  employment 
The  defendants  are  transporting  posons  and  passengers  by  the 
powerful  agency  of  steam ;  and  w^n  accidents  did  oceor,  ihef 
were  liable  to  be  attended,  more  or  less,  with  yei^^  serious  conf 
sequences.  This  the  parties  both  well  knew,  and  they  ala^ 
well  knew  that  railroad  accidents  were  of  frequent  occurrence; 
that  railroad  travel  was  subject  constantly  to  perils  resulting 
fix>m  the  carelessness  and  negligence  of  engineers,  conductors, 
baggagemen,  brakemen,  switch-tenders,  and  others;  that  trains 
were  firequently  thrown  off  the  track  or  came  in  Collision,  and 
were  subject  to  a  variety  of  accidents  and  casualties  against 
which  no  human  prudence  or  skill  in  the  employment  of  agents 
could  entirely  guard ;  and  that  all  such  accidents  involve  una- 
voidably, more  or  less,  loss  of  life  or  limb  or  bodily  injury,  and 
other  disastrous  consequences.  With  perfect  knowledge  oi 
these  &cts,  Mr.  Perkins  asked  for  and  accepted  the  free  pass, 
upon  the  express  condition  that  he  should  ''  assume  all  risk  of 
accidents''  and  expressly  agreed  'Hhat  the  Company  shall  not  be 
liable  under  any  circumstances,  whether  by  the  negligence  of 
the  defendants'  agents  or  otherwise,  for  any  injury  to  the  per- 
son," &c  Such  is  the  bargain.  It  can  mean  nothing  eke 
than  that  Peridns  will  take  for  himself  the  risk  of  all  acci- 
dents and  injuries  to  his  person  attending  his  contemplated 
trip  in  the  defendants'  cars  from  Rochester  to  Albany,  so  fiff 
as  such  accidents  and  injuries  might  result  from  the  negligence 
of  the  defendants'  agents  and  servants.  The  defendants,  in 
view  of  the  aoddeiits,  attended  with  much  pecuniary  loss, 
resulting  constantly  fVom  the  negligence  of  some  of  tn^ 
agents,  proposed  to  carry  Mr.  Perkins  without  charge  to  Al- 
bany upon  condition  that  he  would  take  for  himself  the  risks 
attending  the  trip. 

The  question  between  the  parties  was  simply  which  should 
take  the  risk  of  such  accidents  as  might  occur  in  consequence 


ALBANY,  MARCH,  1902. 


PnliM  V.  n«  V9W  Tofk  OeBtral  BftDiwd  (kmpuif. 


of  tbe  negligeaoe  of  some  of  the  defendant'  nmny  agenUL 
Without  an  agreement  exempting  and  abeolying  them  firom 
all  liability  in  respect  to  such  aoddenta,  and  the  injuries  r^ 
salting  therefrom,  the  defendants  wonld  be  legally  responsible 
for  such  injuries.  Mr.  Perkins  assumes  the  risk  for  himseU^ 
He  becomes  his  own  insurer.  He  absolres  the  defendants  in 
advance  from  all  lialnlity  ''  for  any  injury  to  his  person  ^  firom 
such  negligence.  It  was  a  fiinr  insurable  risk,  and  Perkins 
agreed  to  assume  it  for  himself*  If  this  be  the  contract,  upoa 
what  principle  it  can  be  claimed  that  it  does  not  embrace  the 
accidents  which  may  result  from  the  gross  n^igeaee  of  the 
defendants*  agents,  I  cannot  conceive.  The  contract  makes 
no  exception  in  respect  to  degree  of  nq^igenoe.  It  embraces 
all  degrees.  It  uses  the  term  negligence  in  its  general  generic 
sense.  To  hold  that  it  does  not  embrace  gross  n^ig^nce  iS'to 
interpolate  into  it  a  qualification  not  made  by  the  parties,  and 
which  tends  materially  to  impair  and  nullify  its  force,  for  the 
parties  well  knew  that  accidents  were  liable  to  result  from  th0 
gross  negligence  of  defendants'  agents,  as  well  as  from  inferior 
negligence.  The  contract  related  to  the  acts  of  third  persons, 
acting  as  agents,  of  the  defendants.  Perkins  agreed  to  take 
his  risk  in  respect  to  the  n^Iigence  of  such  third  persons.  He 
took  it  entirely.  If  the  agents  were  guilty  of  criminal  neg* 
ligence,  which  is  only  another  name  for  gross  negligence  ^hai 
it  caus^  death  or  injury  to  life  or  limb^  the  agent  himself  is 
punishable  criminaHy  for  sach  negligence.  The  principal 
never  could  be  so  punished.  His  civil  responsibility  therefore 
is  dischaiged  by  the  contraot  There  is  no  'reason  why  the 
defendants  should  be  responsible  for  the  gross  negligence 
of  their  agents,  more  than  for  slight  negUgenoe.  To  the 
principle  asserted  in  the  charge,  I  have  tacitly  assented  in  two 
cases,  in  Bisad  v.  T?ie  New  Tork  Oentral  Railroad  Company 
(29  Barb.,  602X  and  in  this  case  at  general  term  which  fol- 
lows, and  was  decided  upon  the  authority  of  that  case.  But  I 
am  satis&ed  upon  reflection  tiiat  it  is  essentially  unsound. 

The  portion  of  the  charge  referred  to,  may  perhaps  embrace 
a  denial  of  the  right  of  the  defendants  to  relieve  themselves 
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by  contract  from  liability,  for  the  gross  negligence  of  their 
agents.  The  charge  impliedly  admits  that  the  contract  was 
valid  as  a  protection  to  the  defendants  as  against  all  accidents 
resulting  from  the  degrees  of  negligence,  below  gross  neg- 
ligence. 

A  party  who  claims  exemption  from  liability,  for  the  negli- 
gence of  his  servants  or  agents,  must  undoubtedly  base  his 
claim  upon  the  express  words  of  his  contract  It  will  not 
be  presumed  in  his  favor.  In  the  case  of  The  New  Jersey 
Steam  Navigation  Chmpany  v.  The  Merchants^  Bank  (6  How. 
U.  S.,  888),  the  contract  did  not  embrace,  in  terms,  the  negli- 
gence of  the  defendant's  agents,  and  the  court  held,  that  it 
could  not  be  regarded  as  stipulating  for  such  negligence. 
Judge  Nelson,  who  gave  the  opinion  of  the  majority  of  the 
court,  says: — "If  it  is  competent  at  all,  for  a  carrier  to  stipu- 
late, for  the  gross  negligence  of  himself,  and  his  servants  or 
agents,  in  the  transportation  of  goods,  it  should  be  required  to 
be  done,  at  least  in  terms  that  could  leave  no  doubt  as  to  the 
meaning  of  the  parties." 

The  case  of  WeBs  v.  Same  Defendant  (in  4  Seld.),  holds 
the  doctrine,  that  negligence  may  be  stipulated  against,  in  re- 
spect to  agents,  but  will  not  be  deemed  included  in  general 
words  of  exception,  unless  .expressly  mentioned.  Judge 
G-ARBINER,  says:  "A  man  may  contract  against  fraud  or 
felony  committed  by  those  in  his  employment."  The  words 
of  the  agreement  in  that  case,  upon  which  the  question  arose, 
were  that  the  cigial  boat  be  taken  in  tow,  &c.,  "  at  the  risk  of 
the  master  and  owners  thereof."  These  words  it  was  held,  and 
was  properly  held,  did  not  include  gross  negligence. 

But  where  negligence,  as  in  this  case,  is  expressly  mentioned 
and  stipulated  against  in  the  contract,  I  think  the  claim  to  make 
an  exemption,  to  th^  force  and  •  effect  of  the  contract  based 
upon  a  distinction  in  the  degrees  of  negligence,  unsound  and 
untenable.  ^ 

I  think  with  Lord  Denman,  who,  in  HinUm  v.  Dibbin  (2  Q. 
B.,  661),  said :  It  may  well  be  doubted  whether  between  gross 
negligence  and  negligence  merely,  any  intelligible  distinction 


ALBAKT,  MABGH,  188S.  807 

PeridM  «.  Th»  N«w  Yoric  GMtnd  BaUroad  OoniMuij. 

exists.  Jadge  CuBns  (in  16  How.  U.  S.,  474),  also  says,  it 
may  be  doubted  whether  the  term  "  slight,  ordinary  and  groe/ 
negligence,  can  be  nsefiiUy  applied  in  practice." 

The  difficulty  of  defining  gross  negligence,  and  the  intrinsic 
uncertainty  pertaining  to  the  question  as  one  of  law,  and  the 
other  impracticability  of  establishing  any  precise  nde  on  the 
subject,  renders  it  unsafe  to  base  any  legal  decision  on  distinc- 
tions  of  the  d^rees  of  negligence.  Certainly  before  cases  are 
made  to  turn  by  the  verdict  of  juries,  upon  any  such  distino 
tion,  the  judges  should  be  able  to  define,  with  some  precision, 
what  they  mean  b^  gross  negligence,  slight  negligence  and 
ordinary  negligence.  It  will  be  seen  on  examining  the  many 
cases  reported,  where  the  question  has  arisen,  that  this  has 
been  found  utterly  impracticable  by  the  judges,  whcA  called 
upon  to  instruct  juries  on  the  question,  and  also  when  called 
on  to  dedaie  the  law  more  carefully  in  bank. 

Negligence  is  essentially  always  a  question  of  &ct,  and 
ereiy  case  depends  necessarily  upon  its  own  particular  circum- 
stances. What  is. negligent  in  a  given  case,  may  easily  be 
affirmed  by  a  jury ;  but  in  what  degree  the  negligence  con- 
sists,  in  any  scale  of  classification  of  degrees  of  negligence,  is 
not  so  easily  determined —  will  ordinarily  be  a  matter  of  pure 
speculation  and  of  no  practical  consequence. 

Upon  the  ground  taken  in  that  part  of  the  charge  referred 
to,  that)  if  the  negligence  of  the  defendants'  agent,  Evarts,  was 
gross  and  culpable,  it  was  not  embraced  within  the  contract^ 
and  the  defendants  were  liable  in  this  action  for  the  conse* 
quenoes  resulting  from  such  negligence,  the  learned  judge,  I 
think,  erred ;  and  the  verdict  cannot  be  sustained. 

Skldbk,  Ch.  J.,  DsNio,  Davies,  Allen  and  Gk>ULD,  Js., 
concurred  in  this  conclusion ;  and  the  court  ordered  a  new  trial 
Seldsit,  Ch.  J.,  referred,  for  the  reasons  of  his  judgment,  to 
the  following  opinion,  delivered  by  him  in  another  case,  argued 
at  the  same  term,  in  which  the  court  fiuled  to  agree,  and  a 
reargument  was  ordered : 
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Smxj>SK,  Ql  J.  The.ataitite  upon  wfakk  tbk  action  k 
'founded  makei  iho  defendontB  liable,  only  in  caaas  where  thegr 
would  have  been  liable  "  tf  death  had  not  ^woed"  (Seaa.  Lawa^ 
1847|  oh«  460.)  The  qiieation,  theiefore,  ia  pmdadj  the  aame 
aa  if  the  deoeaaed  had  reoeired  an  injoiy,  from  which  he  had- 
xeeovered,  and  had  himself  brought  an  action  lor  damagoa.  At 
the  time  of  the  aooident|  which  caused  hia  deaths  he  was  travel- 
ing from  Bnffiilo  to  Albany^  in  one  of  the  de&ndanta'  caca 
attached  to  a  cattle  train,  and  had  in  cbarga  two  car-loads  of 
cattle  belonging  to  himself  and  another.  The  written  agree- 
ment under  which  the  cattle  was  transportedi  contained  the 
following  clause:  "And  it  is  further  agreed^  between  the 
parties  hra^to,  that  the  persona  riding  free  to  take  charge  o£ 
the  stock,  do  so  at  their  own  risk  of  personal  iiQury,  Jran^ 
whatever  coiiM."  The  deceased  also  reoeivedy  upon  entering  into 
the  contract,  a  ticket  headed  "  Kew  York  Central  Bailfoad,  cal- 
lle  dealer's  ticket,  on  passenger  train,"  upon  the  back  of  which 
was  indorsed  the  following :  "  The  owner  of  stock  receiving 
this  ticket  aasumes  all  risk  of  accidentSi  and  expressly  agrees 
that  tlie  company  shall  not  be  liable  under  any  cironfnstuioeB^ 
whether  of  negligence  by  their  agents,  or  otherwise,  for  any 
iiyury  to  the  person  or  for  any  loss  or  ii^ury  to  the  stock  of 
said  owner,  shipped  by  stock  or  freight  trains." 

As  the  deceased  at  the  time  of  the  accident  was  not  upon 
the  passenger  but  on  the  stock  train,  he  ia  to  be  deemed  pe^ 
haps  as  having  been  traveling  under  the  written  agreement, 
tather  than  upon  the  ticket  As  hoWever  the  delivery  of  tfie 
tidcet  waa  simultaneoua  witl^  the  executioii  of  the  agreement 
and  both  related  to  the  same  truisactiony  either  may  be  xb» 
forred  to,  to  aid  in  interpreting  the  other.  I  do  not  aee,  how- 
ever, that  the  constFuct%>n  of  both  together  would  be  in  any 
respect  different  from  that  of  either  taken  by  itsell 

The  case  presents  two  queatioaa  We  am  called  upoOf  &at^ 
to  interpret  the  agreemenl^  and  to  see  wha^^ks  are  embraced 
by  its  terms;  secondly,  to  determine  how  fiur  a  railroad  ooor 
pany,  engaged  in  carrying  passenger%  may,  by  special  om^ 
tract,  limit  its  liability  for  injories  resulting  from  the  want  of 


ALBANT,  MABOHi  IMS.  909 

FmUm  ».  Hi*  N«w  Toik  Otntral-BdlRMd  Oonpflaj. 

dae  cara  Although  the  reaponaibilitj  of  oarrieiB  of  paaien- 
geis  difien  easentially  from  that  of  oommon  oarrien  of  gooda^ 
the  latter  being  sabstaiitially  insured  against  eveiy  loiis  not 
ttising  from  inevitable  acoident^  while  the  fonner  are  only 
liable  for  injuries  resulting  from  negligence,  there  is  neverthe* 
less  a  strong  resemblance  between  the  two  kinds  of  employr 
ment;  and  some  light  may  be  obtained  in  cases  like  the 
present^  faom  the  decisions  in  regard  to  carriers  of  goods. 

The  rery  high  responsibilities  of  oommon  carriers  being 
imposed  upon  grounds  of  public  policy,  the  courts,  both  in 
this  country  and  in  England,  have  shown  some  reluctance 
lo  permit  those  responsibilities  to  be'  limited  by  any  agree* 
ment  between  the  parties.  Hence,  upon  all  questions  of  con* 
struction  arising  upon  such  agreements,  they  have  uniformly 
inclined  to  preserve  as  much  of  the  original  liability  of  the 
carrier  as  possible.  St^U,  it  is  only  when  there  is  something 
vague,  uncertain,  or  equivocal  in  the  terms  of  the  agreement 
(hat  this  disposition  has  been  manifested.  Whenever  the 
language  is  clear  and  explicit,  they  have  never  refiised  to 
interpret  it  according  to  its  plain  and  literal  import 

Thus,  in  the  case  oiLyon  v.  WdU  (6  East,  428),  where  k  car> 
rier  by  water  had  given  notice  "  that  he  would  not  be  answer* 
able  for  any  damage  unless  occasioned  by  want  of  ordinaij 
care  in  the  master  or  crew  of  the  vessel,^'  the  court  said,  that 
notwithstanding  the  words  "  any  damage,"  it  was  absurd  to 
suppose  that  the  carrier  meant  to  make  himself  responsible 
for  the  negligence  of  the  master  and  crew,  and  not  for  his 
own  personal  negligence ;  and  therefore  held,  that  he  was  not 
exempt  from  liability  for  a  loss  arising  from  his  not  having 
provided  a  sufficient  vessel  But  in  the  case  of  Chippeniak 
V.  The  Lancaahire  and  Yorkthire  BaHway  Oovnpany  (7  Law  & 
Eq.  R,  896),  where  the  terms  upon  which  the  defendants  were 
to  transport  the  jAaintifTs  cattle^  were  stated  in  a  ticket  as 
follows:  ''This  ticket  is  given  subject  to  the  owners  under- 
taking all  risks  of  conveyance  whaiever^  as  the  company  will 
not  be  responsible  for  any  injury  or  damage,  howsoever^  oavsed 
occurring  to  live  stock  of  any  description  traveling  upon  th* 
Smith.— Vol.  X.  27 
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lABeaahire  and  Yorkshire  iUilimy,  <xt  m  Ib^  ^ehieles ;"  il 
was  held  that  ibe  eompaaj  was  not  babk  &»  an  injurj  to  tbn 
cattle  arisiiig  from  a  defeotive  tnysk.  The  queatioa  w^  as  la 
^  eooatracfcioii  of  the  oontrael  CJolkbbpgx,  J.,  qpealdag  of 
the  oase  oi  Lffn  y.  W^Bs^  smprok^  whieh  had  heo^  cited,  and 
whieh  wae  ako  pnrelj  a  case  of  oaastra^kioiiy  said:  ^^The 
eoart  reasoned  from  tiie  particalar  exertion  in  die  case  of 
want  of  ofdiBazy  oavo  in  Aie  master  $9^  <Mrew,  that  it  most'  b^ 
intended  that  want  of  ordinary  care  in  the  owner  was  also 
CKoepted }  and  that  it  waa  a  want  of  ordinary  care  on  his  pait 
in  not  providing  a  proper  resseX  Now,  l&e  toomb  Ke^e  do  nal 
hom  U8  open  h  adopi  arty  such  gramkd  cf  oonatmsAm  aa  ^  (hoi 

So,  in  the  subeeqaent  ease  of  Obm  y.  ¥h^  Soma  Ootypaw^ 
(14  Law^  Eq.  R,  SIO),  where  the  plainttff'a  h<»8e|  transported 
wnder  an  agreement  identical  in  terms  with  that  in  the  case  of 
Chip^iidale,  had  been  injured  through  the  gross  n^ligence 
of  the  defendants^  and  the  question  raised,  was  whedier  th# 
agreejuent  shonld  be  so.  construed  as  to  exempt  the  de&ndanta 
from  liability  for  injuries  arising  from  gpross  n^gligenoe,  the 
ecmrt  held  that  the.  company  wa^  Bot  responsible..  In  reply  to 
the  argament  of  the  plaintiff's  counsel,  Pabke,  B.,  said :  "  we 
onght  not  to  fritter  nwi^  the  meaning  of  oontraiDti  merely  for 
the  purpose  of  making  men  careftiL'* 

The  terms  of  the  contract  in  the  present  caae  ave,  I  think^ 
•quivalont  to  those  used  in  these  two  EugHsh  oases.  The 
yeiaong  traTeling,upon  the  train  to  take  charge  of  the  stodc, 
were  to  do  so  ''at  their  omi  risk  of  personal  injury  from 
la&eHN^  txvum^  Oar  language  affords  no  words  more  com- 
p^heasiye  than  Aese.  Byery  possible  i»fury  to  the  per9<M| 
)i  clearly  epilaitoed  in  the  term3  used,  and  there  is  nothing  in 
^  other  portioBS  of  the  contract^  as  there  was  h:^  the  case  ^ 
Jiffovi  ▼.  WMa^  to  render  it  in^probable  that  1^  parties  intended 
10  gire  to  these  terms  their  fUU  ngisofication.  Where  the  ka- 
guage  cf  a  eontraet  is  dear  and  unequiyocal,  oonrte  are 
bound  to  inter]M^t  it  aocordiag  to  its  plain  end 'Ordinary 
import. .  The  tkiket  dellyered  at  tfie  time  of  the  execution  of 
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(be  wvfltasL  a^^^aaenl^  tp^  wbich  if  neeeesarj  im  aire  at  Uberty: 
to  le&r,  pieoeuta  no  obatacle  to  the  coostrcictioD  of  that  agtee- 
meat  vhich  I  have  suggested^  but  on  ihe  oontzarjr  strengthdM 
and  eooflnoe  it  Ita  tenna  are  difE^tenl^  but  equallj  com- 
j^hoBfli^e.  X  have  no  heailatioii  therefore)  in  holdiag,  th&t 
the  agreement  in  thia^  caae  diould  be  eoMiraed  to  exenip* 
the  eompanj  from  eTeiy  apeciea  ol  liability  which  the  law  will 
permit  them  to  eontraet  against^  inoluding  injuries  fiom  n^U- 
genoe  ot  &ult  of  aaj  kind,  whether  impiutable  to  the  company 
diieedTV  or  only  through  ita  aibordinate  agenla. 

Haying  ihtin  diapoaed  of  the  question  of  construction,  it 
remaina  to  iaquire  how  &r  parties  engaged  in  ihe  business  of 
tfUMpocting  paaBengeis,  hare  a  legal  right  to  diaohai^  them- 
aidvea  drom  lesponeibility  for  injuriea  to  the  peraooa  of  such 
paaaongei^^  There  ia  clearly  some  limitalion  to  this  right  It 
will  be  genaiaUy  conceded  that  an  individual  so  engaged  cannot 
Igr  any  agreement^  exempt  himself  firom  liability  for  any  injury 
Temlting  from  any  wiUfftl  or  wanton  miaeonduct  of  his  own. 
Thei  9k  party  should  be  permitted  tooontraet^  that  he  may  witk 
impunity  inflict  wanton  injuiy  upon  others^  ia  r^ngnant  to 
ov^ry  sentiment  of  justice  and  propriety.  No.  one  seema  evei 
to. have  contended  for  such  a  proposition,  and  henoe  there  are 
no  deeisions  upon  the  point ;  although  law  writers  and  ju4gea 
have  inddeatally  expressed  their  opinions  in  regard  to  k.  Sir 
Wifiiam  Jones  q>eaking  of  the  obligations  of  a  bailee,  aays : 
'*Aa  an  agreement  that  a  aaan  nuiy  aa&Iy  be  didoneat,  ia 
repugnant  to  decency  and  morality,  and  as  no  man  shall  be 
presumed  to  bind  himself  a^dnst  irresistible  foice^  it  is  a  just 
rule  A^at  erery  bailee  is  rei^nsible  hrjraudf  even  though  the 
contrary  be  stipulated.**  (Jones  on  Bail.,  11.) 

Ju^e  StroBT  also  lays  down  the  same  rale.  He  says :  ^^n 
respect  to  cases  of  loss  by  frauc^  there  ia  a  salutary  principle, 
belongii^  both  to  our  own  law  and  the  civil  law«  It  is:  thatt 
ilie  bailee  can  never  protect  himself  against  responsibilily  for 
losaea  oceaaicmed  by  Ms  wm,  fraud;  nay,  not  even  by  a  con* 
\miA  with  the  baili^e  that  he  shall  not  be  responsible  £^r  such 
IcMsea    Fov  the  law  will  not  tolerate  auch  an  indieoency  and 
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immoralitj  as  that  a  man  shall  contract  to  be  safely  dishonest" 
The  same  principle  is  asserted  by  Qardinxr,  J.,  in  Wells  y. 
The  Steam  Navigation  Company  (4  Seld.,  S76),  and  by  Wslles, 
J.,  in  Paracma  v.  MtmJleaih  (IS  Barb.  &  G.  R,  868>  It  is  not 
confined  to  common  carriers  and  other  bailees,  but  from  its 
nature  must  be  geitehd  in  its  application. 

But  the  question  arises,  how  &r  does  the  principle  extend. 
Are  parties  precluded  from  protecting  themselves  by  contract 
fix>m  the  consequences  of  their  own  n^ligence,  or  want  of  care? 
This,  certainly,  cannot  be  claimed  as  a  general  rule  in  respect  to 
every  degree  of  negligence.  The  restriction  is  limited  in  the 
passages  quoted  from  Jones  and  Story  to  the  frauds  of  the  bailee. 
This  corresponds  with  the  principles  applied  to  policies  of 
insurance  against  fire.  Although  the  terms  of  such  policies 
are  frequency  general,  embracing  every  loss  by  fire,  from  what- 
ever cause,  still,  if  the  loss  was  produced  by  th^  firaud  of  the 
insured  the  other  party  is  not  liable.  It  is  otherwise,  however, 
when  the  loss  occurs  from  n^ligence  even  of  the  insured 
himself,  provided  the  terms  of  the  policy  are  such  as  clearly  to 
embrace  such  a  loss.  In  the  case  of  OaMn  v.  The  Springfield 
Insurance  (hmpany  (1  Sumn.,  434),  the  policy  bound  the 
company  to  make  good  any  loss  or  damage  "  by  fire  originating 
in  any  cause^  except  design  in  the  insuredj"  &a  Judge  Story 
held  that  the  company  was  liable  for  the  loss  which  had  occurred, 
although  it  appeared  that  the  insured  had  himself  negligently 
left  the  premises  vacant,  and  that  intruders  had  come  in  and 
burned  them,  but  without  his  co-operation  or  knowledge. 

So  in  the  case  of  ThurteU  v.  Beaumont  (1  Bing.,  889),  which 
also  was  an  action  upon  apolicy  against  loss  by  fire,  the  defence 
set  up  was  that  the  plaintiff  had  willfully  set  fire  to  the 
premises,  or  had  caused  them  to  be  set  fire  to.  The  judge 
charged  the  jury  that  to  sustain  the  defence,  the  crime  of 
willfully  setting  fire  to  the  premises  must  be  brought  home  to 
the  plaintiff  by  evidence  that  would  warrant  them  in  finding 
him  guilty  of  that  ofifence;  of  course  holding  that  showing 
that  the  fire  was  caused  by  the  negligence  of  the  plaintiff  was 
no  defence;  and  on  motion  for  a  new  trial  this  charge  was 
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sustained.  These  cases  show  that  there  is  no  general  role 
which  prohibits  a  party  from  contending  for  immanity  from 
the  consequences  of  his  own  negligence. 

It  does  not  follow,  however^  that  such  contracts  can  be  madfe 
to  cover  every  species  of  negligence  of  which  the  contending 
party  may  himself  be  guilty.  There  is  a  dq^ree  of  recklessnesB 
which  can  scarcely  be  distinguished  from  a  wanton  or  willftil 
disregard  of  duty.  It  is  equally  reprehensible,  and  its  con- 
sequences are  in  general  held  to  be  the  same.  It  is  to  Ais 
degree  of  negligence  that  I  understand  Judge  WxLUS  as 
referring,  in  Parsons  y.  MantecUh^  supra^  when  he  says,  ^' A  con* 
tract  which  should  excuse  the  carrier  from  liability  for  damage 
or  loss  arising  from  his  own  fraud  or  gross  negligence  would 
not  be  enforced.''  The  same  idea  is  suggested  by  Judge  Stobt 
in  Oailin  y.  The  Spnngfidd  Insurance  Chmpany^  already 
referred  to,  where  he  says,  '*  I  do  not  say  that  the  defendants 
would  be  liable  for  every  loss  occasioned  by  the  gross  personal 
negligence  of  the  plaintiff,  for  it  mighty  under  circumstances, 
amount  to  a  fraudulent  loss." 

The  principle  therefore  is,  that  parties  cannot  contract  that 
they  themselves  may  with  impunity  be  guilty  of  willful  mis- 
conduct, or  of  that  degree  of  recklessness  which  is  its  equivalent 
To  this  extent,  no  doubt,  carriers  of  passengers  are  precluded 
from  absolving  themselves  by  contract  from  their  responsibili- 
ties. But  the  rule  has  no  application  to  contracts  exempting 
them  from  liability  for  the  acts  of  third  persons.  There  is 
some  difficulty  in  'applying  these  principles  to  railroad  com- 
panies on  account  of  the  artificial  nature  of  corporations.  As 
they  can  act  only  through  agents,  it  may  with  about  equal 
plausibility  be  said,  on  the  one  hand,  that  every  act  of  their 
authorized  agents,  and  on  the  other,  that  no  such  act  is  to  be 
regarded  as  a  direct  act  of  the  corporation.  But  a  oistinction 
is  no  doubt  to  be  made,  between  the  directors  or  managing 
officers  of  a  corporation  and  its  subordinate  agents.  As  the 
•former  exercise  all  the  powers  of  the  corporation  and  are  its 
only  direct  medium  of  communication  with  outside  parties, 
they  must^  in  respect  to  all  its  external  relations,  be  considered 
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as  identical  witli  the  coTponition  itael£  No  oontfact,  therefore, 
<oiui  exempt  a  railToad  eompan j  from  liability  for  the  ivillful  or 
wanton  misconduct  or  gross  recklessness  of  its  directors ;  but 
Ike  rale  extends  to  no  other  ofiloer  or  agent  of  the  company. 

The  0Qpreme  oonrt  aeems  to  ^xv^  supposed,  that  the  T^ict 
in  Ibis  oiee,  oonld  be  sustained  apon  the  grontid  thi^  the 
B^ligenoe  which  resalted  in  the  death  of  Bissell,  was  to  be 
aittribc^ed  lo  the  directors  of  the  company,  and  was  «if  sudi  a 
ilegree,  (hat  the  company  could  not  protect  itself  from  Irabililj 
Ibr  its  consequences  by  any  contract  But  it  is  evidently  jm- 
poesible  to  «ustain  the  judgment  upon  that  ground :  because 
like  jury  was  not  required  to  pass  tipon  the  case  in  that  ns^fyect 
The  ji^^  charged  the  jury,  in  subfi^nce,  that  if  they  were 
salisfled  the  death  of  Bissell  was  caused  by  gross  negligenoe 
of  the  defendants,  or  their  switch-tender,  the  plaintiff  was 
entided  to  a  verdict,  and  to  this  the  plaintiff's  counsel  excepted. 
It  is  impossfble  to  sustain  this  charge,  npen  the  basis  of  the 
particular  rule  tinder  consideration,  fbr  tworeasoas^-^First,  the 
terms  'gross  negligence'  admit  of  great  latitude  of  i^lication, 
and  do  not  alone  adequately  describe  that  d^ree  of  negligence 
which  is  necessary  to  bring  the  case  within  the  rule  in  qt^stioti. 
The  negligence  must  be  of  ihat  kind  whidi  is  tquiv4lart  to  a 
willflil  or  wanton  mglect  of  duty,  and  tso  t&e  jury  should  lb 
such  cases  be  instructed  {  and  secondly,  no  degree  of  negligence 
<on  the  pait  of  the  switchtender  would  make  a  case  for  die 
applkdition  of  the  rule.  It  follows  that  the  judgment  in  tUs 
^case  cannot  be  Sustained  upon  the  mere  ground  that  parties  an 
not  permitted  to  protect  themselves  hy  contract  from  liabili^ 
fiir  their  own  pereonal  nusconduct 

But  other  grounds  are  taken  whash  it  is  neoessary  to  ocjn* 
aider.  The  tounsel  for  the  respondent  very  justly  likens  this 
^ease  40  tliat  of  «  CGdnnoft  xxmner  of  Jgoods,  Btt^ 
it  not  entirely  settled  thai  8«eh  oarrieis  oan  by  tsoiftraot  limit 
their  tx>mmon4aw  liabiKty ;  or  lit  least  cte  exempt  themselves 
from  liability  for  the  gross  negligence  of  their  servants  dr 
agents.  This  question,  however^  is  too  clear  to  require  dis- 
eussion.    It  Jias  loi^  been  settled  in  England,  that  common 


ALBANT*  UABCa,  1662.  SXft 

f^ricins  p.  The  New  Toilt  Otntnl  BaQraad  Oenpi^. 


aorien  iBA7bjqpecialcoBtTactt«galate«Hdocnitr<^ 
<tf  their  leaponsibili^.  (Stoiy  m  fiaiL,  |  649;  ADgQU  M 
Ourrierai  g  220^  ef  «^.)  There  can  be  &o  doc^  that  this 
right  in  Sbghad  is  held  to  eztond  to  aveij  d^pree  of  negli* 
Ceooe  h^ever  gi06%  audi  as  I  a^i^hendi  oraa  to  tba 
firaadoleat  or  willM  ausoondoet  of  the  serviat  ar  agent  of 
the  osTieii  {gLmm  r.  SoU^  1  Stalky  IM.)  In  this  csas 
which  was  an  action  against  oommon  carrien  iix  M|pignie% 
In  which  tho  defianoe  set  np  was^  that  Aere  was  a  ipecial 
oontobet'  eKoniptii^  the  carrier  firom  lialnli^,  Lord  EludsT*- 
BOBOUoa  said^  ^*  Under  the  terms  of  the  i>reBent  notion  if 
n  MtTBiA  a£  the  carriers  had  in  the  most  urilffid  and  \0anim 
mcamer  rfiiifttiywf  the  fomitareenlrastdd  to  dienii  the  princ^aia 
wouU  not  kave  been  liable.''  That  this  is  the  mle  in  England 
tiiere  is  no  doubl  There  are  now  rariaas  statetss  on  thft 
subject  in  that  coxintiy,  commencing  widi  that  of  1  Geo»  IT, 
bnt  noM  wbich  impair  the  foree  of  tUs  ttde  of  the  oommon 
law.  In  this  state  it  was  hdd  in  one  <Mr  two  esflSi^  that  toa&mon 
carriers  were  piednded  npon  groands  of  pnWc  poli<^  from 
filiating  their  responsibili^  by  q»ecial  contiaet  But  &eee 
eases  have  been  otemiled,  and  Hm  dootrine  of  the  SSni^ish 
courts  is  now  the  doc^ne  xyl  this  court.  (iVUb  ▼•  Sieam 
Naviffation  Oo^  4  Seld^  876;  Ihrr  ▼.  Kmo  Jemtn ^SlMm  N^m- 
4PcUJbn  Cb^  1  KenU)  485») 

Ck>noedi&g,  howerer,  that  wimnon carriersof  goods, may  b/ 
ipeeial  contract  piotset  themeeliM  firom  liabilit;^  ibr  thegtMi 
n^l^geace  or  eren  finnds  <tf  thek  smrrants  or  cgents,  it  yk 
ncFerthriess  contended  that  carries  of  pass^gMto  daftnot^  Iqr 
anj  contract,  avoid  responsibility  for  the  negUg6M6  of  %heiK 
samaits^  when  sneh  m^igsnce  asAoents  to  a  VHtee.  Our 
statutes  ^yide  '^that  every  man  who^  lyr  his  culpable  ntgU** 
genoe  canses  the  death  of  anotheri  eltbongh  wllhoni  intent  to 
loll,  is  guilty  of  toanriaughter." 

This  position  uppean  to  intolve  acme  conAision  of  ideas* 
What  connection  there  is  between  the  liability  t>f  theeMtuM 
to  punishment  &r  \m  crime,  and  the  ^iabili^  of  the  masM 
in  a  civil  action  fet  tlie  consequences  of  has  seffaiitf s  Mi^ 
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genoe,  it  is  difBcuIt  to  peiceiye.  For  the  crime,  the  aenraiit 
alone  is  responsible.  The  master  neither  participates  in  his 
goilt)  nor  is  in  the  least  degree  involved  in  responsibilitj  for 
it  The  imposition  of  punishment  fbr  the  pnbUc  offence,  and 
the  enforcement  of  liability  for  the  private  injniy,  do  not  reit 
upon  the  same  reasons,  and  bear  no  relation  whatever  to  eacb 
other;  nor  can  the  latter  with  propriety  be  in  the  slightest 
degree  influenced  by  the  former.  The  idea  snggested  seems 
to  have  for  its  basis  a  blending  of  the  principle  alreftdy  con* 
sidered,  which  prevents  a  person  from  exempting  himself  by 
contract  from  responsibility  for  his  own  personal  fraud,  and 
that  which  holds  a  master  liable  for  the  negligence  or  fraud 
of  his  servant  But  what  these  two  principles  have  to  do 
with  each  other,  it  is  impossible  to  perceive.  There  is  no 
doubt)  I  think,  fliat  the  true  rule  is  that  stated  by  Gabdinsb, 
J.,  in  WeBs  v.  /Sfeam  Navigation  Company^  suprOf  when  he 
says:  '*  Although  the  law  will  not  suffer  a  man  to  claim  im- 
munity by  contract  against  his  own  fraud,  I  know  of  no  rea* 
son  why  this  may  not  be  done  in  reference  to  fraud  or  JHony 
eonunitted  by  those  in  his  employment*^  It  is  impossible 
therefore  to  uphold  this  judgment  upon  the  ground  that  tlie 
negligence  of  the  switch-tender  is  made  a  crime  by  statute. 

It  is  however  suggested,  alAough  not  made  a  point  upon 
the  argument^  that,  on  account  of  the  very  serious  conse- 
quences and  great  risk  to  life  which  attends  acddents  upon 
tailroads,  public  policy  forbids  that  railroad  companies  should 
be  permitted  to  exempt  themselves  by  contract  from  those 
responsibilities  for  the  safety  of  their  passengers  which  the 
law  devolves  upon  them. 

This  position  calls  upon  the  court  to  introduce  a  prindple 
entirely  new.  It  is  not  pretended  that  there  is  any  precedent 
for  such  a  rula  Passengers  have  been  carried  by  stage- 
coaches^ for  centuries  without  the  application  of  any  such 
restriction  upon  the  natural  right  of  individuals  to  take  caxe 
of  their  own  interests,  and  to  provide  for  their  own  security. 
No  such  principle  has  ever  been  applied  to  transportation  by 
vessels  or  by  bteamboats.    It  may  be  siud  that  traveling  by  • 
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iiailroad  is  more  haairdoas  than  by  other  modw.  StotistioB 
would  0eem  to  prove  the  oontrarj :  bat  this  is  immaterUL 
The  qneBtioa  is,  whether  the  principles  of  the  common  law 
which  have  always  permitted  men  to  manage  their  own  affairs 
and  to  make  their  own  contracts,  provided  they  involve 
nothing  immoral  or  ill^al,  are  to  be  adhered  to.  Are  the 
oonrts  to  interpose  in  a  matter  of  mere  private  contract  tor 
the  protection  of  individuals  against  the  consequences  of  their 
own  improvidence  ? 

It  may  be  urged  that  such  contracts  of  exemption,  if  per* 
taiitted,  will  tend  to  a  relaxation  of  vigilance  on  the  part  of 
raUroad  companies,  and  that  this  affects  the  security  of  large 
numbers  of  persons,  and  is  therefore  a  matter  of  public  inte- 
rest But  we  have  no  reason  to  suppose  that  the  practice  ever 
has  been  carried  to  such  an  extent  as  to  produce  any  appreda* 
ble  effect  in  this  way ;  and  there  is  little  danger  that  it  ever 
will  be.  It  is  confined  to  the  comparatively  few  cases  in 
which  persons  travel  gratuitously.  I^  however,  it  should  ever 
prove  productive  of  evil  consequences,  which  I  do  not  apprs> 
hend,  it  would,  I  think,  be  better  to  leave  the  remedy  to  the 
legialatnre  than  for  the  courts  to  break  in  upon  the  settled 
rules  of  law  in  respect  to  the  right  of  individuals  to  bind 
themsdves  by  contract  To  establish  the  principle  contended 
f»  would  be  an  act  of  pure,  judid^  legislation,  and  would,  in 
my  judgment,  be  an  unwarrantable  assumption  of  power.  K 
would  not  be  the  mere  ^>plication  of  a  principle  already  estab- 
lished to  a  new  dass  of  cases — which  is  within  the  province 
of  the  courts,  but  the  introduction  of  a  new  prindple  whidi 
has  neither  precedent  nor  analogy  to  support  it  To  this  I 
mm  opposed.  The  judgment  should,  I  think,  be  reversed,  and 
there  should  be  a  new  trial,  with  costs,  to  abide  the  event 

Smith,  J.,  in  the  Perkins  case,  was  for  affirmlmce,  n^pm 
grounds  thus  stated  by  him: 

SxrcB,  J.  {wntintianah  and  dissenting.)     The  verdidt  in 
this  case  can,  I  think,  be  sustained,  upon  other  grounds^ 
Smitb. — ^VoL.  X.  28 
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Thoagh  the  circuit  ju<ige  premnted  the  case  to  the  jury  af 
tiiough  the  n^ligenee  of  Evarts  was  not  embtaced  in  the  eon* 
tract,  if  gro68  and  culpable^  and  that  such  aegUgenoei  if  foimd 
bj  thenv,  fixed  the  liability  of  the  defendantai  yet  euch  b^U- 
gence  was  discuased  and  conaid^^  in  ti^erence  to  the  true 
point  upon  which,  I  thii^  the  defendants*  liability  dcjiended. 
The  judge  ohar^;ed  the  juij  thal^  *'if  thcgr  should  find  that 
n^ligence  in  the  construction  of  the  bridge,  or  in  Buffering  it 
to  remain  in  that  condition,  was  gross  «nd  culpable  in  its 
character,  amountii:^  to  a  fraud  or  crime  (meaning  &aud  or 
crime  in  Evarts),  then  the  defendants  were  liable,  notwlthstand* 
ing  the  conditions  of  the  pass."  In  this  .portion  of  the  chaigs^ 
the  circuit  judge  presented  substantially  the  true  issue  to  the 
juiy.  Though  this  negligence  was  the  immediate  and  p^- 
sonal  &nlt  or  onme  of  Evarts,  the  traokmasterf  still  it  wasi  in 
contemplation  of  law,  the  negligence  of  his  principaloi  the 
defendants,  as  the  proprietors  of  the  road. 

The  common  carrier  alwi^  guarantees  the  safety  of  Uie 
vehicle  in  which  the  passenger  is  transported.  The  law  UB{^eB 
a  contracti  in  all  oase^  on  the  part  of  the  carrier^  that  the 
vesseli  or  coach)  or  yehiole,  wbateyer  it  na^  b^  is  sufficient 
£>r  the  buaiMBB  in  which  it  ia  enqployed.  {(hmdm  Go,  t.  Buith^ 
IS  Wend^  628^  6  East.,  428;  Story  <ml  BaiU  $1  50^ 
592^)  The  ndlioad  is  .part  of  the  maahiaeiy  for  the  carrii^ 
cf  passenger  as  much  as  the  stagen^ach  or  ship^  {Ckirtis  w* 
JSoekestir^fa  JS^mcuee  R  R  Cb.,  18  N.  Y^  688.)  The  negU- 
geaoe  of  S^^arts  in  <xmstructing  the  bridge  over  the  SauqucMl 
of  unsound,  unsafe  end  io^ropet  materialB,  «md  the  auffeiiHg 
of -atch  taridgb,  4hus  a^ligeBt]y  ooBstructed,  to  remain  in  uac^ 
m$M  &e  fiegUgenoe  of  the  defwdaatSi  m  ownets  md  pi^xit- 
tors  of  the  )Mfat9lid^  and  was  a^bMieh  of  this  faiyplied  wai; 
ranty. 

This  iii|plt«d  wafranly  is  not  efttWaeed  irithin  the  Mtna^ 
scope,  or  intent  of  the  contract  or  agreelMiit  made  with  Ux, 
Perkins,  indorsed  on  thexpass  received  by  him.  It  is  like  the 
Wamin^  of  latie,  never  neoeesarily  embraced  ia  terma  in  the 
eantraet  of  sale  of  goods  or  in  the  warranty  of  their  aound* 


^ 
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Mn,  goodness  dr  odier  qtuditicfl.  As  irdl  to^ht  a  wnii  ivho 
was  s^iog  proper^  not  kis  ow&i  resetre  Ike  light  to  ehMl 
ike  ve&dee  vbl  Book  sale,  as  for  a  earner  to  refterw  tfat  right  to 
losep  his  road  vmtfo  or  lo  send  tka  pawtoogiftr  by  mm  uatafii 
conyeyance. 

Tke  dsftnda&ts  at«  ^afticiM  of  ))6noiia  ted  passengen  oter 
Aeb  civil  iwlfoad  by  1^  powerM  f^^eocj  of  aleaok  Thcyaio 
bound  to  ooBstmct  tbeir  railioad  track  with  all  possible  can^ 
a&d  are  boond  to ke^  it  ina  safe  and  proper  ocmditioii.  They 
ate  boond  toexeicise  the  vtmoat  skill  and  oare  ia  Ibe  prepaia- 
tion  and  maDagement  of  their  road,  and  of  all  the  means  of 
ooiiTeyaiioe  used  thereon.  The  deftodonts,  as  eoiattioii  '4ar- 
fiero  of  passengers,  impliedly  warrant  and  gnsaraittee  to  erety 
petaon  who  gets  into  one  <^  tbdr  can  to  be  tnmaported  omr 
tfmr  road,  or  any  point  or  part  thereof,  that  nch  itMid  is  knd* 
Worthy,  that  its  ttnck>  biidges  and  afl  ita  structines  ale  tnada 
asfd  oonatnMted  in  the  moat  ddllfnl  manner  and  of  swtablt 
said  proper  materials,  and  aft^  in  aS  respeots,  kept  and  matn'> 
laned  in  a  nonnd  and  aafe  oonditkm,  that  their  looometiTei 
and  cars  and  aU  their  appurtenances  are  oonstnioied  with  the 
mmost  care  and  akSl  and  are  k^  in  atfond  and  proper  otdel^ 
and  also,  thtft  dtey  hove'provided  for  1^  oare  a^d  manmemeift 
of  the  trains  on  their  and  road,  oarefiil,  akillfnli  eoinpeitent  and 
sober  engineers,  conductord,  switch-tenders,  and  all  othor 
necessary  agents.  (Stoty  ^on  Bail.,  §  6M ;  Ckntia  r.  SothMer 
mti  ^(WMM  iLR  C(K,1S  N.  Y.,  687;  Angell  on  Gainer^  8| 
VS,*S6;  Bege$n(m^.Wmimn  RR  a.,  ili^Mo^  SSL)  Bntif 
the  eootinet  had  contacaed  an  express  exemption  to  the  do^ 
lendaats  ftom  aU  respoosibilily  by  raaiot  ot  the  «|iaa&  eon* 
dttionof  their  road  and  its  bridges,  loeomoli^w  and  cata,  anoh 
aeiittMt  wovdd  be  ntterly  void  as  i^pinst  pnUie  poUcy.  It 
%oald  Ul  within  the  oondemnation  <if  &e  rule  that  no  one 
ahall  alipnkle  fbr  has  own  fiaod-or  peewnal  n^tigonee. 

The  angl^ence,  therefore,  which  the  Jniy  have  found  in 
ai^^eet  to  the  conatmotion  atid  niainteaanoe  of  aaid  bridge 
was,  in  fiut  and  legal  eSkttt,  the  negligenoe  of  the  de&ndanta 
m  principals  nnd  proprieton  et  said  railroad^  and  ibr  whioh 
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the  jadge  properly  held  that  they  were  liable.  The  yerdid 
was  therefore  right,  upon  this  discrimiDation  between  the  neg* 
ligenoe  <^  the  principal  and  that  of  the  agents,  and  the  real 
iesue^  upon  which  the  defendants'  liability  depends,  was  neoes* 
sarily  and  fidrly  tried.  ^ 

The  contract  in  this  ease,  I  think,  is  limited  to  that  daas  of 
agents  concerned  in  running  and  taking  care  of  the  train 
which  carried  the  deceased,  embracing  the  conductor,  engineer 
and  ordinary  attendants  of  a  train,  such  as  brakesmen,  bagga^ 
men  and  switch-tenders,  whose  duty  it  was  to  watch  for  such 
trains. 

'  The  distinction  I  make  between  those  acts  of  negligence 
which  should  be  deemed  the  negligence  of  the  principal  and 
that  of  the  agent,  is  recognized  in  numerous  case&  It  applies 
particularly  in  that  class  of  cases  where  the  prindpal  has  been 
held  liable  to  one  agent  for  the  negligence  of  another  agent  of 
a  common  superior.  In  such  cases  it  is  quite  generally  <xmr 
ceded  that  the  principal  will  be  liable  if  he  employs  an  unskill- 
ful or  incompetent  agent  in  any  department  of  his  business,  or 
uses  defective  or  improper  machinery.  This  court  so  held  in 
the  case  of  Keegan  v.  The  Western  MaUroad  Company;  (and  see 
6  Barb.,  248;  Story  on  Agency,  §821;  FartoeU  y.RJkWi 
JSl  iZL  Cb.,  4  Mete,  49;  Chm t.  Stfracuae  R  R.  Co.,  1  Seld^ 
495.) 

When  the  principal  is  a  natural  person,  the  distmction 
between  the  acts  of  the  principal  and  those  of  the  agent  is 
quite  apparent  and  uniyersally  recognized.  The  difficulty  in 
cases  like  the  present  arises  from  the  fact  that  the  defendant  is 
a  corporation,  and  all  its  operations  are  necessarily  carried  on 
through  the  personal  instrumentality  of  numerous  agents, 
exercising  different  offices  and  performing  different  and  dis- 
tinct functions  and  duties.  But  this  circumstance  should  not 
give  the  defendants  any  rights  or  immunities  in  the  transac- 
tions of  business  superior  to  those  possessed  by  natural  per- 
sons. Courts  must  look  behind  the  artificial!  body  which  their 
charter  creates,  to  the  real  principals — the  stockholders  of  the 
defendants'  corporation.    They  run  the  defendants'  railroad, 
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and  carry  on,  thereon  and  therewith,  the  bnsinees  of  carrijeitt 
of  persons  and  propertj.  They  have  a  corporate  name,  in 
which  they  contract,  and  by  which  they  sne  and  in  whmh  they 
are  sued;  bat,  aside  firom  the  privileges  conferred  by  their 
charter,  they  are  really  liable  in  such  corporate  name, 
through  their  property  invested  in  its  stock  and  employed  in 
its  business,  to  the  same  extent  as  if  they  were  members  of  a 
joint-stock  company,  or  simply  partners.  The  rule  of  their 
liability  and  responsibility  in  the  transaction  of  business  in 
and  through  the  corporate  name  they  employ,  is  precisely  the 
same  which  would  attach  to  them  as  natural  persona  If  a 
single  person  run  the  defendants'  railroad,  or  many  persons  in 
the  character  of  copartners,  the  sin^e  owner  or  each  of  the 
partners  would  be  responsible  as  a  principal  for  all  its  liabili* 
ties  for  negligence  or  otherwise,  and  could  not  exempt  himself 
by  contract  from  such  liability,  except  for  acts  of  subordinate 
agents.  The  officers  and  all  the  superior  class  of  agents  who 
direct  and  control  the  operations  o(  die  defendants'  railroad ; 
Who  set  the  machine  in  moti6n ;  who  employ  its  numerous 
engineers,  conductors  and  other  agents ;  who  purchase  its  loco* 
motives  and  cars,  and  direct  the  construction  and  repair  of  its 
road,  bridges  and  other  structures ;  all,  I  conceive,  stand  in  the 
place  of  the  corporation,  as  respects  the  public  and  third  per> 
sons,  precisely  as  though  they  were,  Tespectively,  menibers  of 
a  copartnership  owning  and  controlling  said  railroad.  This 
(dass  of  agents  do  the  work  of  their  principal,  and  their  acts 
and  negligences  should  be  deemed  those  of  the  principal. 

The  contract^  too,  in  this  case,  I  think,  was  prospective,  and 
related  only  to  such  negligence  as  might  transpire  in  connec* 
tbn  with  the  running  of  the  particular  train  on  which  Mr. 
Perkins  wfis  to  go.  It  did  not  embrace,  I  think,  such  past 
negligence  as  wiis  involved  in  the  construction  of  a  railroad 
bridge  some  three  or  four  years  previously,  or  in  the  mainte> 
nance  of  such  bridge. 

For  these  reasons,  I  think,  the  judgment  shonld  be  affirmed. 
But  a  majority  of  my  brethren  think  otherwise,  and  arerof  the 
opinion  that  the  case  having  been  tried  and  disi)06ed  of  at  tha 
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fkpait  and  at  the  general  torn  iiq»on  diflereiiA  aoil  erroneow 
pnnoiplei,  tlie  ygidirf  caanot  Im  retained  upoa  tike  viens  berem 
e^pdreased,  but  tke  ease  abottld  go  baok  to  the  eii^eait  Jhr 

9e*taiai^ 

.  The  jadgment  mnek,  therefore,  be  verersed,  and  a  new  triat 
he  gn&te^  vith  eoi^  to  abkb  the  erent 

■TndfltBiflat  ieiEeEBed«.  and  mv-  trial  aidMed. 
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Smni,  AdauBStralor  of  Joamm  Ward,  deeeasec^  tr.  Tfts 
Kbw  YottcOraemAi^  Railkuii  CSouPAinr. 

Jl  9eem$  tbal  tb«  ovner  of  c«ttk^  tntfuportod  fi)r  hire  oa  a  nfl^oid;  mi 

who  goal  along  in  charge  of  them,  ut^der  a  contract  that  "the  pexBont 

riding  fbee  to  take  charge  of  the  stock  do  so  at  their  own  risk  of  per- 

eoaat  injoiy  from  whatever  cause,**  is  bo%  to  be  regarded  aa  a  gratnitoue 

,  paaseo^er.  JPn  WBHwr,  Dwm^  aad  I>a.ti«^  Ja 

Whether,  ae  to  one  who^  in  tb»  maaner  stated,  i^vea  eeie  eopetdnrelliii 
for  being  carried,  a  contract  is  valid  which  aims  to  exempt  t^e  efmom 

'  ih)m  liability  for  damages  resulting  from  the  negligence  of  his  aervanta 

^Bie  ev«Bf  of  eaMe  IgnveKng  in  cbarge  of  tkes^  ander  aadh  a^eontreol^ 
end  |8jing  aa  independent  oopeideratioa  for  the  ooa^ieyapea  ef  hiveeK. 
was  injured  hj  the  gross  negligence  of  an  agent  pf  the  eiRier  in  imi( 
an  unfit  and  dangerous  car.  The  carrier  was  held  liable  by  e  divided 
eoiirt^  ibar  of  the  judgee  going  on  the  ground  that  ti&e  oontract  for 
esiemptioa  from  liabUUor  was  void,  as  agaaaat  pnbtfo  peliogr;  and  tiie 
fifth,  that  the  nes^Ace^  ae.it  respect^cl ^ maflbinai^  eC  liaiMpotIa* 
tion,  is  imputable  to  the  carrier  himael£ 

Aphak  from  the  Sis^pfem^  Oonrt^  Action,  under  tike 
atatate  ot  1847,  for  damages  from  the  negligent  ]dllii%  of 
tile  pkintiflni  intestate^  while  a  passenger  on  tiie  defendant's 
laiboad.  On  the  trial,  these  foots  appeared':  The  decesaed 
made  a  written  ooiUraet  with  the  defendant  for  the  tmns- 
portationi  from  Buffiilo  to  Albany,  of  two  car-loads  of  ho^, 
for  $07  per  oar.  The  contract  recited  that  thej  were  carried 
at  a  reduced  rate,  in  eonffideration  of  the  ownei^  assuming 
eertain  specifled  risks  in  respect  to  the  safoty  oi  the  hogs 


AUBJMTT,  MAKCB»  18t2. 


MA  %  TlM  lliv  T«i(  (MM  MtoQ«l  OoiBiiiVk 


wd  «tqck  it  luft  emu  wk ;  tk»  Mid  New  Yoric  Oealnl  Baft^ 

And  il  ift  fcrUior  agreed  Ihitfe  Ik^  peneae  riding  fine  t6  tek» 
obaigeef  tlie  aloc^  da  eo  el  tiicir  Ofwm  riek  of  p^BOttal  iBJaijp 
ijon  wbatevef  oenea*^  Ward  w«ftl  npoa  the  tram  in  ebaig^ 
of  kie  tMgi^  Be  paid  ma  tue  fbr  hie  awn  eoowjraac^  other- 
wise than  as  a  consideration  for  oarrjing  him  maj  \9  Ibnnd  im 
Ike  above  eootaM^t  He  wae  ftirnidied  wilh  %  drover  tidbeti 
pti^ag  lum  fkee  ever  the  road;  the  temus  of  which  were  not 
etherwiie  ahown  than  bj^  evidenoe  of  the  printed  ferm  of  such 

Ijoketa  then  need  bj  t)ie  cerpoiatioB,  viz.:  *^Pafl» ^  ift 

eha;rge  of  owe  ef  stoek,  on  aoeoant  of w    Takes  all  the 

legpansibility  as  to  the  injury  of  hims^  oi  sloek.'^    . 

At  BoehesteY  the  ear  in  which  Ward  and  other  drovers  had 
ridden  from  ^oSala  was  taken  from  the  tnui^  and  an  old 
emtgiant  eafi  wnsafei  by  reason  of  having  a  flat  wheel|  waa 
aahstttatad;  the  attention  of  Ihe  eoadnctor  wis  ealled  to  ita 
cpnditioa  and  «nfttnesa.  The  train  proceeded  to  Oriakany, 
where  thia  ear  was  thrown  off  the  track,  and  Ward  waa 
kitted. .  The  judge  charged  the  jaxy  to  find  for  tiie  pkintii^ 
if  the  death  ol  the  intestate  waa  cansed  by  gross  negligence 
en  the  part  of  the  deftndant's  or'ita  agents,  withont  &ult  oa 
hift  part  The  plaintiff  had  a  verdict.  The  defendant'a 
eseeptkMis  woe  argoed,  in  the  iivt  iaetance,  at  genera) 
t«rm,  in  the  third  distriei^  and  jnd^nent  r^ideied  for  the 
plaintiif.    IV  defendant  appealed  to  this  oonrt 

iSUbi^  f!  AthAOU;  foff  4ie  appeOani 
John  K^  iVi^  toJt  the  TeqpoAdent, 

Wman^  J.  It  is  no  long»  an  nnsetlM  ^miion  in  thit 
State  tiiat  a  eownon  eMrrior  of  piopeHiy  may,  bor  qp^rial  agiet* 
]«ent,  restrict  his  e(MnBaon-taw  liabiM^.  (JOon^  v.  St^m  Navir 
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controlling  considerations  of  public  policy  against  permitting 
Buch  carrier  to  limit  the  liability  which  the  law  impoees  on  him, 
hj  express  agreement  with  the  owner  of  the  property ;  and  as 
the  public  interests  are  not  to  be  affected|  t&ere  can  be  no  valid 
objection  to  ihe  parties  changing  their  relation  in  a  particular 
transaction,  by  special  agreement^  so  that  the  carrier  instead  of 
being  an  insurer  against  all  except  the  act  of  God  and  the  pub- 
lic enemy,  shall  become,  as  to  that  transaction,  an  ordinary 
bailee  and  private  carrier  for  him. 

A  carrier  of  persons  is  not  deemed  a  common  carrier,  nor  is 
he  sttlyected  by  law  to  like  obligations.  He  is  not  an  insureTi 
or  responsible  for  anything  but  his  own  n^ligence,  and  that 
of  his  agents  and  servants.  But  in  respect  to  this,  he  is  held 
to  a  stringent  duty  and  accountability;  and  the  degree  of  duty 
is  obviously  to  be  measured  by  the  dangers  which  attend  the 
carriage,  and  the  control  which  the  carrier  lawfully  exercises 
over  both  vehicles  and  roadway.  A  carrier  of  passengers,  by 
coach,  on  a  public  highway  would  be  accountable  for  the 
negligence  of  the  person  whom  he  places  in  charge  of  the 
vehicle,  and  his  own  also,  if  injury  occurs  from  the  unfitness 
or  defisctiveness  of  such  vehicle.  The  measure  of  his  duty  is 
to  provide  competent  and  skillful  drivers^  and  sufficient  and 
road- worthy  carriages.  A  carrier  of  passengers  by  railroad 
(such  road  being  operated  by  the  carrier)  is  responsible  for  the 
negligence  of  his  agents  and  employees  in  charge  of  the 
vehides  and  the  roadway  also,  and  his  accountability  extends 
not  only  to  the  conduct  and  management  of  the  railroad,  so 
fiir  as  relates  to  the  transit,  but  also  to  the  sufficiency  of  the 
vehicles  and  the  road  itself.  When  a  railroad  company  is  the 
carrier,  the  duty  rests  on  such  company,  not  only  to  provide 
safe  vehicles,  but  a  safe  roadway ;  and  in  view  of  the  dangers 
which  attend- railroad  carriage,  its  duty  is  not  limited  to  such 
precautions  as  it  is  apparent,  after  an  accident,  might  have  pre- 
vented the  injury,  but  such  as  would  be  dictated  by  the  utmost 
care  and  prudence  of  a  very  cautious  person  before  the  sect- 
dent,  and  without  knowledge  that  it  was  about  to  occur.  It  is 
plain,  as  was  said  by  Johnson,  Ch.  J.,  in  Bowm  v.  New  Taik 
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Omiral  Bailrwxd  Obmpany  (18  N.  Y.,408X  that  the  utmost 
ferestght  as  to  possible  dangers,  and  the  utmost  prndence  in 
gnarding  against  them,  are  the  only  limits  which  a  decent 
regard  to  the  safety  of  men,  and  a  conformity  to  the  estab* 
lished  principles  of  the  law,  allow  to  be  fixed  to  the  respon* 
sibility  of  those  who  conduct  and  manage  railroads.  As  to 
them,  unless  this  degree  of  foresight  and  prudence  be  exerted, 
the  presumption  of  negligence  arises;  and  they  will  be  ro* 
sponsible. 

I  am  not  aware  of,  nor  have  we  been  referred  to,  any  cas^ 
holding  that  a  carrier  of  passengers  by  railroad  may  lawfully 
contract  with  a  person  offering  to  be  carried  against  the  con* 
sequences  which  the  law  attaches  to  his  negligence,  nor  that 
the  present  defendants  who  are  constituted  by  sifttute  carriers 
of  passengers,  absolutely  required  to  transport  them,  empow- 
ered to  regulate  the  time  and  manner  in  which  they  shall  be 
transported,  and  made  liable  for  any  damages  occasioned  by 
their  neglect  of  duty,  may  contract  to  relieve  themselves  front 
this  liability,  or  to  assume  any  other  character  than  that  giveil 
to  them  by  the  statute.  (Laws  of  1860,  chap.  140,  §  1,  pp.  28, 
86.)  Or  to  state  the  case  differently,  being  authorized  and 
compelled  by  law  to  carry  persons  on  their  road,  and  made 
Kable  for  neglect  of  duty,  both  by  statute  and  common  law, 
they  may  by  agreement  with  the  passenger  exempt  themselves 
from  the  performance  of  duties  imposed  or  required  by  the 
law  for  the  safety  of  the  citizen.  Nay,  that  they  may  con* 
tract  to  relieve  themselves  from  any  degree  of  negligence  or 
culpable  omission  of  duty.  In  the  present  case  the  charge  of 
the  judge  in  its  entire  scope  and  meaning  wa9,  that  the  plaintiff 
could  not  recover  unless  the.  death  of  his  intestate  was  the 
result  of  gross  or  culpable  negligence  of  the  defendants ;  yet 
this  is  claimed  to  have  been  erroneous,  because  such  intestate 
had  specially  stipulated  with  the  company  to  assume  all  risks 
of  the  transit,  whether  occurring  from  their  culpable  negligence 
and  misconduct,  or  otherwise.  In  short,  that  they  had  secured, 
by  contract  with  the  intestate,  a  sort  of  license  or  right,  so  iar 
as  respected  him,  to  be  n^ligent;  and  no  matter,  though  lilt 

SMrra.— Vol.  X.  29 
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joadwaj  and  yehides  be  defective  and  insu^eot,  and  the 
,«arrier'8  employees  orimiiuilljDegligent^  and  fh>m  these  causes 
iie  is  injured,  there  is  no  remedy. 

In  March,  1856,  the  defendants  were  exercising  the  double 
iemployn^nt  of  common  carriers  of  property,  and  carriers  of 
jpersons,  by  railroad  betyeen  Buffido  and  Albany.  As  oaniein 
of  property,  by  the  common  law,  their  liability  was  that  of 
insurers  against  all  except  the  act  of  God  ai^  the  public  ene- 
mies; and  as  carriers  of  persons  they  were  responsible  for  the 
jdightest  neglect  of  ^emselves  or  their  agents  resulting  in 
injury.  In  the  latter  capacity  their  duly  extended  to  the 
exercise  of  the  utmost  foresight  and  prudence  in  anticipating 
and  guarding  agaiiat  poasible  dangeiB  arising  i«>m 
jfections  of  the  road  or  the  vehicles  run  on  it ;  and  they  were 
j^fpt  only  responsible  for  their  own  neglect  of  duty  in  provide 
ing  a  sufficient  roadway  and  carriages  for  safe  transportation, 
but  also  for  the  negligence  of  those  acting  in  their  behalf,  in 
the  control  and  management  of  the  road  and  the  transportat 
tion.  As  carriers  of  property,  Ward,  the  plaintiff's  intestate, 
fk  drover  residing  in  Ohio,  engaged  with  them  for  the  trans- 
portation from  Buffalo  to  Albany,  of  five  hundred,  or  two  car- 
Jopds,  of  live  hogs.  A  special  agreement  for  their  carriage  was 
Wtered  into,  which,  by  its  terms,  restricted  the  common-law 
liability  of  the  carrier  in  certiun  respects.  Ward  assumed  the 
risks  of  injuries  which  the  hogs,  or  either  of  them,  might 
joeoeive,  in  the  transit,  in  consequence  of  any  of  them  being 
wild,  vicious,  unruly,  weak,  escaping  or  maiming  themselves 
or  each  other:  or  from  delays :  or  in  consequence  of  heat, 
suffocation  or  other  ill  effects  of  being  crowded  either  upon 
the  cars,  or  by  tho  owner  feeding  the  stodc  or  otherwise.  Also, 
ill  risk  of  h^s  or  ^ytttuige  sustained  by  reason  of  any  delay  in 
the  transportation,  or  from  accidents  that  mi^t  happen  in^conse- 
%i;Kence  of  insecurity  in  the  floor,  frame  or  doors  of  the  cars  in 
wbioh  the  hogs  were  to  be  transported,  and  from  any  ride 
attending  the  loading  and  unloading  of  the  hogs,  the  company 
Aimishing  the  necessary  laborers  to  assist  Beyond  these 
Msumed  riakS|  the  carriers  were  in  no  way  absolved  from 
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their  conunoiiJaw  oblation  to  safely  transport  and  deliver 
acudi  propeitj  to  the  owner  at  the  point  of  ddstinatioD.  If 
any  lo«  or  damage  ooctmed  'from  mjory  to  ibe  bogs,  from 
oauaea  not  embraeed  in  risks  assomed  by  the  owner^  the  car- 
riers were  bound  by  their  eommon  law  obligations.  There  islio 
pretense  tliat  the  owner  assumed  all  ndos,  and  that  by  expreis 
agreement  of  the  parties,  the  relation  of  the  carrier  as  to  the  par- 
tkalar  transaction  was  changed  fiom  &at  of  a  eommon  carried 
to  an  ordinary  bailee,  and  fSrom  a  pnblic  to  a  private  carrier  for 
hire.  All  that  can  be  said  is,  that  the  legal  effect  of  theagree^ 
ment  was  to  exonerate  the  carriers  from  risks  attending  the 
-transportation  and  delivery,  that  as  common  carriers,  and  in 
the  afasenoe  of  any  agreement,  they  were  snbjected  to  by  law. 
'Ko  question,  however,  arises  in  this  case  as  to  the  safe  trans- 
portation and  delivery  of  the  hogs,  or  as  to  any  liability  of  the 
company  in  respect  to  the  carriage  of  the  property. 

Ab  the  owner  was  to  feed  and  see  to  the  condition  of  the 
Ikogs  daring  the  transit,  and  the  carriers  were  to,  be  relieved 
ftom  'the  daty  of  taking  care  6{  them,  the  agreement  contem- 
plated that  'a  person  or  persons  on  bebalf  of  such  owner 
ahonld  accompany  the  train  to  disdiarge  the  dnty,  but  the  sum 
paid  to  Ae  carriers  was  evidently  intended  as  a  compensation 
both  for  the  transportation  of  the  hogs  and  the  passage  of  the 
persons  in  Vhose  charge,  for  certain  purposes,  they  were  to  be. 
In  no  just  sense  could  these  persons  be  regarded  as  gratuitous 
passengers ;  and  although  the  carriers  assume  to  treat  them  as 
tiding  free,  th^  were  not;  as  it  was  a  condition  of  the  contract 
Ibtft  they  wdre  to  tide  with  the  train  to  take  care  of  the  stock, 
and  the  consideration  paid  to  the  defendants  was  as  well  for 
such  passage  as  for  the  carriage  of  the  property  itself 

The  agreement,  therefore,  related  to  the  transportation  of 
property,  and  its  whole  intent  and  effect  were  to  absolve  the 
defendants  as  common  carriers  ftt>m  certain  specified  risks 
Aat  were  otherwise  imposed  on  them  by  law.  In  the  instru- 
ment, however,  is  found  this  clause :  ''And  it  is  further  agreed 
tpetween  the  parties  hereto,  that  the  persons  riding  free  to  take 
charge  of  the  stock,  do  so  at  their  own  risk  of  personal  injury 
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from  whatever  cause/'  Ward,  the  owner,  was  the  person 
riding  on  the  stock  train,  of  which  his  two  car-loads  of  hogs 
formed  a  part,  and  he  was  killed  during  the  transit,  as  the 
jury  found,  through  the  culpable  neglect  of  the  defendants  in 
providing  and  using  an  insufficient  and  unsafe  car  for  him 
and  other  passengers  to  ride  in.  On  the  trial,  the  defendants 
took  the  broad  ground  that  this  was  a  valid  and  binding 
agreement^  and  operated  to  excuse  them  fix>m  any  liability  for 
personal  injury,  or,  at  least,  except  such  injury  arose  from 
willful  misconduct  The  judge,  however,  who  tried  the  cause 
construed  the  agreement  differently;  apd  instructed  the  jury 
that  if  they  should  find  that  the  death  of  the  intestate  was 
caused  by  gross  negligence  on  the  part  of  the  defendants, 
without  fault  on  his  part,  they  were  liable  notwithstanding 
the  agreement  The  judge  was  not  requested  to  define  what 
he  meant  by  the  term  "  gross  n^ligence,"  in  its  application  to 
the  case ;  but  if  the  theory  of  the  plaintiff  as  to  the  cause  of 
the  injury  was  the  correct  one  ( and  that  question  was  fairly 
submitted  jto  the  jury),  within  all  the  cases,  the  defendants 
were  grossly  and  culpably  negligent  A  railroad  company 
that  shall  neglect  to  provide  safe  and  road-wortiiy  vehicles  for 
the  transportation  of  persons,  when  the  omission  to  do  so  is 
fraught  with  imminent  danger  to  human  life,  and  injury 
occurs  thereby,  is  not  only  culpably  negligent,  but^  I  think, 
practises  a  fraud  upon,  and  exhibits  bad  fiiith  in  respect  to 
those  whom  they  have  undertaken  to  carry. 

The  accident  resulted  (as  the  jury  must  have  found)  from 
the  use  by  the  defendants  of  an  unsafe  and  dangerous  car, 
with  a  flattened  wheel,  which  caused  it  to  leave  the  track. 
Providing  and  using  such  a  vehicle  was  the  n^ligence 
of  the  carriers,  cul{)able  and  inexcusable.  It  is  in  this 
case  therefore  quite  unnecessary  to  inquire  whether  there  is 
really  anything  practical  in  the  definition  of  the  degrees  of 
negligence  heretofore  attempted  by  courts  and  text  writersi 
or  whether  the  carriers,  being  a  corporation,  may.  oontract 
against  liability  for  the  negligence^  of  its  employees  and 
servants. 
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We  come  now  to  a  oonsideratioa  of  the  nature  and  effect  of 
the  stipulation  in  respect  to  personal  injury  of  personfi  in  cbaiige 
of  the  stock  introduced  into  the  agreement  for  Uie  transporta- 
tion  of  the  property.  It  is  to  be  observed,  that  although  the 
freight  agent  of  the  company  testified  that  Ward  was  furnished 
with  a  pass,  the  form  o**  tenor  of  it  was  not  shown ;  and  if  the 
defendant9  have  succeeded  in  limiting  their  liability  as  carriers 
of  passengers,  it  is  wholly  by  force  of  the  stipulation  above 
referred  to:  Ward  himself  being  the  person  who  went  on 
the  train  to  take  care  of  the  hogs. 

Conceding  for  a  moment  that  the  defendants,  as  passenger 
carriers,  might  enter  into  a  valid  contract  with  a  passenger  to 
be  absolved  from  liability  for  personal  injury  to  him,  the  first 
inquiry  that  naturally  arises  is,  whether  this  effect  can  be  legally 
given  to  the  agreement  in  this  case,  in  exoneration  of  liability 
for  injuries  to  Ward,  the  plaintiff  *s  intestate,  orwhetherreally 
it  has  any  binding  force.  The  carriers  and  Ward  agree,  not 
that  the  latter  shall  assume  all  risks  of  personal  injury,  but 
that  the  persons  who  may  ride  on  the  train  to  take  charge  of 
the  stock  will  do  so.  Now,  suppose  a  person  other  than  Ward 
should  have  accompanied  the  tmin  to  take  care  of  the  stock 
(and  the  agreement  clearly  contemplated  such  a  case)  and  waa 
injured  by  the  carelessness  of  the  defendants,  it  could  scarcely 
be  pretended  that  the  company  would  not  be  liable.  Such 
person  would  have  made  no  agreement  to  assume  any  risk 
and  because  the  carriers  have  agreed  with  another  that  he  will 
ride  at  his  own  risk  of  personal  injury,  they  cannot  thereby 
avoid  their  legal  responsibilities.  It  is  in  no  sense  his  agree- 
ment, nor  is  he  a  party  to  it  If  the  agreement  would  have 
no  binding  force  upon  such  a  person,  why  upon  Ward,  who 
accidentally  occupied  his  place?  Can  the  agreement  operate 
differently  in  respect  to  persons  in  the  same  class — binding  one 
and  having  no  force  as  to  the  other?  Shall  it  be  held  to  limit 
the  carrier's  liability  as  to  War^  and  to  have  no  effect  in  that 
direction  as  to  another  person  occupying  the  same  relation? 
Had  the  agreement  been  that  Ward  himself  should  ride  on 
the  train  to  take  care  of  the  stock,  at  his  own  risk  of  personal 
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injury,  from  whatever  cause,  and  such  a  contract  was  valid,  a 
different  question  would  be  presented.  But  that  is  not  this 
contract  Here  the  carriers  and  the  owner  of  property  contract 
for  its  transportation,  and  as  parcel  of  the  contract  the  owner 
is  to  take  care  of  it  on  the  transit,  and  to  that  end  he  must 
employ  persons  to  accompany  the  train,  and  He  stipulates  that 
these  persons  shall  ride  at  their  own  risk  of  personal  injury. 
The  owner  may  or  may  not  be  one  of  these  persons,  but  if  he 
sl^ould  happen  to  be,  have  the  carriers  by  force  of  the  stipula* 
tion  succeeded  in  relieving  themselves  from  responsibility  for 
an  injury  to  him,  resulting  from  their  negligence?  I  think  not 
If  carriers  of  persons  by  railroad  are  to  bo  permitted  to  oon- 
tiOBCt  against  liability  for  their  own  negligence,  such  contract 
should  be  at  least  directly  with  the  contracting  party,  and  clear 
and  definite  as  to  injuries  to  him.  A  contract  between  such 
carriers — who  are  simultaneously  exercising  the  employment  of 
common  carriers  of  property — and  the  owner  of  property,  that, 
person^  riding  on  the  train  in  charge  of  such  property,  do  so 
at  their  own  risk  of  personal  injury,  is  not  of  that  character. 

But  if  this  be  an  incorrect  view,  and  the  contract  is  to  be 
treated  as  one  between  Ward  and  the  defendants,  as  carriers  of 
pjsrsons  in  respect  to  injuries  to  him  occurring  in  the  transit, 
we  are  next  to  consider  whether  a  carrier  and  passenger  can 
make  a  valid  contract  that  shall  operate  to  excuse  the  former 
from  all  liability  for  personal  injury  to  the  latter ;  and  if  so 
whether  the  accident  or  negligence  which  caused  the  injury 
complained  of  was  within  the  scope  and  spirit  of  the  agree- 
ment actually  made. 

1.  The  defendants  claim  that  this  was  a  contract  releasing 
them  from  all  liability  for  personal  injuiy  to  Ward,  except 
such  injury  arose  from  their  willful  misconduct  But  it  is 
unnecessary  to  add  this  qualification,  as  by  its  terms  all  risks 
are  assumed  from  whatever  cause.  Was  such  a  contract  a 
valid  one  7  With  regard  to  a  special  contract  with  a  common 
carrier  for  the  carriage  of  property^  there  are  no  considerations 
affecting  the  public  interest  or  policy  forbidding  it  being  made. 
The  parties  to  such  a  contract  are  alone  interested ;  and  al« 
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Aoogh  the  carrier  exercises  a  sort  of  public  employment,  the 
oibligations  which  the  law  imposes  on  him  *  inure  exclusiydy 
to  the  ben^t  of  the;  owner  of  the  property.    The  owner  may 
agree  to  relieve  the  carrier  from  his  obligations  as  an  insurer, 
and  liimt  them  as  to  the  particular  transaction  to  those  of  a 
prirate  carrier  for  hire ;  and  the  interests  of  the  public  will 
be  in  no  way  affected  thereby.    But  how  is  it  when  a  railroid 
company  is  the  carrier  of  persons,  and  engagfed  in  the  busi* 
ness  of  operating  a  railroad  for  the  public  use?    Whether  a 
contract  shall  be  aroided  on  the  ground  of  public  policy,  does 
not  depend  upon  the  question  whether  it  is  beneficial  or 
oliherwise  to  the  contracting  parties.    Their  personal  interests 
hare  nothing  to  do  with  it;  but  the  interests  of  the  public 
are  alone  to  be  considered.     The  state  is  interested  not  only 
in  the  welfitie,  but  in  the  safety  of  its  citizens.    To  promote 
these  ends  is  a  leading  object  of  goremment    Parties  are 
left  to  make  whatever  contracts  they  please,  provided  no  legal 
or  moral  obligation  is  thereby  yiolated,  or  any  public  interest 
impaired ;  but  when  the  effect  or  tendency  of  the  contrac^t  is 
to  impair  such  interest^  it  is  contrary  to  public  policy  and 
void.    Contracts  in  restraint  of  trade  are  void,  because  they 
interfere  with  the  wel&re  and  convenience  of  the  stAte;  yet 
the  state  has  a  deeper  interest  in  protecting  the  lives  of  its ' 
citizens.     Itr  has  manifested  this  interest  unmistakably  in 
respect  to  those  who  travel  by  railroads.    Her  policy,  and  the 
uniform  policy  of  the  law  has  been,  in  regard  for  the  safety 
of  the  citisen  who  has  recourse  to  this  dangerous  mode  of 
travel,  upon  a  road  and  by  agencies  over  wiuch  h^  has  no ' 
control,  to  hold  the  carriers  to  the  exercise  of  the  utmost 
foresight  even  as  to  possible  danger^,  and  the  utmosi  prudence 
in  guarding  against  them.    This  policy  is  dictated  both  by  a ' 
desire  to  protect  the  dtisen,  and  because  the  publits  is  inte- 
rested in  his  safety.    Whether  a  carrier  t6  whose  exclusive 
charge  the  safe^  of  a  peasehg^  has  been  committed,  by  his 
own  culpable  negligence  and  misconduct,  shall  put  in  jeopardy  * 
the  life  of  such  passenger,  is  aqdestion  aflSacting  the  publitf* 
and  not  the  party  alone  who  is  beibg  carried.    It  is- bidd  that' 
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the  passenger  should  be  left  to  make  whatever  eantract  be 
pleases;  but,  in  my  judgment^  the  publio  haying  an  intezesi 
in  his  safety,  he  has  no  right  to  absolve  a  railroad  company  to 
whom  he  commits  his  person  from  the  discharge  of  those  da* 
ties  which  the  law  has  enjoined  upon  it  in  regard  for  the 
safety  of  men.  Can  a  contract,  therefore,  which  allows  the 
carrier  to  omit  all  caution  or  vigilance,  and  is,  in  effect^  a  li- 
cense to  be  culpably  negligent  to  the  extent  of  endangering 
the  safety  of  the  passenger,  be  sustained?  I  think  not  Such 
a  contract,  it  seems  to  me,  manifestly  conflicts  with  the  settled 
policy  of  the  State  in  regard  to  railroad  carriage.  Its  effect, 
if  sustained,  would  obviously  enable  the  carrier  to  avoid  the 
duties  which  the  law  enjoins  in  regard  to  the  safety  of  men, 
encourage  negligence  and  fraud,  and  take  away  the  motive  of 
self-interest  on  the  part  of  suck  carrier,  whidh  is  perhaps  the 
only  one  adequate  to  secure  the  highest  degree  of  caution  and 
vigilance.  A  contract  with  these  tendencies  is,  I  think,  con* 
trary  to  public  policy,  even  when  no  fiure  is  paid. 

In  this  case,  however,  Ward  was  not  a  gratuitous  passenger* 
He  had  compensated  the  carriers  not  only  for  the  transportation 
of  his  stock,  buf  for  the  carriage  of  himself  to  take  charge  of 
it  He  is  to  be  r^arded  in  the  same  light  as  a  passenger  who 
has  paid  a  compensation  for  being  carried.  Whatever  may  be 
said,  therefore,  in  respect  to  a  person  riding  free  in  pursuance 
of  an  agreement  to  assume  all  risks,  the  direct  question  here, 
is,  whether  it  is  against  the  policy  of  our  laws  for  a  railroad 
company  carrying  a  passenger  for  a  compensation,  to  contract 
with  si^ch  passenger  for  exemption  from  liability  for  it9  negli* 
gence<  That  it  is  I  cannot  entertain  a  doubt  If,  then,  the 
agreement  in  this  case  is  to  be  construed  as  releasing  the 
defendants  from  all  liability  for  personal  injury  to  Ward  from 
their  own  culpable  negligence  and  misconduct,  and  absolving 
them  from  all  responsibility  for  his  safe  carriage,  it  is  void. 

2.  But  was  that  the  tenor  and  effect  of  the  agreement?  The 
contract,  in  which  the  stipulation  is  found,  related  to  the  trans* 
portation  of  his  hogs,  and  that  contract  provided  that  the 
owner  should  assume  certain  risks  in  respect  thereto,  and 
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eUher*  aooompuiy  the  tndii  himaelf  to  take  care  of  them,  or 
fidniah  other  persons  to  discharge  that  datj.  With  respe^ 
to  the  property,  the  oompany  assamed  to  nafelj  transport  it 
and  take  upon  themselves  all  risks  of  transportation  except 
those  specified.  They  were  to  furnish  the  means  of  trans- 
portatbn — provide  the  road,  attendants,  supervision,  and 
motive  power,  and  secure  sufficient  cars,  except  in  the  single 
respect  to  the  floors,  frames,  and  doors  of  such  cars.  As  to 
these  things,  there  was  no  attempt  to  limit  their  common-law 
liabUity  as  carriers  ot  property,  and  for  loss  or  damage  occur- 
ring to  the  owner  during  such  transportation  ftt>m  causes  other 
than  those,  the  risks  of  which  he  had  assumed  the  liability  as 
common  carriers  continued.  '  They  were  responsible  for  any 
loss  to  the  owner  resulting  from  neglect  to  provide  either  a 
sufficient  roadway  or  secure  and  road- worthy  vehicles  for  the 
transportation,  except  as  respected  their  floors,  frames  and 
doors.  They  were  liable  for  any  degree  of  negligence  of 
themselves  or  their  servants,  in  the  transit,  except  as  to  those 
things  which  the  owner  undertook  to  relieve  them  fit>m,  and 
take  upon  himaelf  the  risk.  This  is  the  nature  and  eflbct  of 
the  contract  as  to  the  carriage  of  the  property.  But  in  it  is 
embodMd  the  stipulation  that  persons  accompanying  the  train, 
to  take  charge  of  the  stock,  do  so  at  their  own  risk  of  personal 
injury  fh>m  whatever  causes.  It  was  a  convenience  to  both 
parties,  and  a  part  of  the  contract,  that  a  person  should  ride 
along  to  take  care  of  the  stock.  Now  we  are  asked  to  pre- 
sume, whilst  the  agreement  bound  the  carriers  to  safely  trans- 
port the  property,  and  the  law  held  them  responsible  as 
insurers  except  so  &r  as  they  had  succeeded  by  agreement  to 
limit  such  liability,  that  the  parties  intended  that  the  persons 
in  charge  of  the  property  should  assume  all  risks  of  personal 
ii^ury,  whether  resulting  from  the  culpable  negligence  and 
misconduct  of  the  carriers  or  otherwise:  and  that  it  was 
intended  that  the  carriers  should  be  held  for  loss  occurring  from 
their  n^ligence  in  the  transportation  of  the  property,  but 
absolved  from  all  liability  for  injyaries  caused  by  such  negli- 
gence, however  gross  or  culpable,  to  the  persons  in  charge  of 
Sumr. — Vol.  X.  80 
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it  This  could  not  have  been  the  intention,  nor  will  the  l«w 
pmame  that  it  was,  so  long  as  there  were  other  risks  to  which 
the  stipulation  might  naturallj  and  properly  aj^lj,  and  more 
consistently  with  honesty  and  fitir  deiding.  It  will  not  be  pre* 
suBied  that  Ward  intended  to  h^Dld  the  carriers  for  loss  ooea* 
sioned  by  their  omission  of  care  in  the  transportation  of  his 
property,  but  to  excuse  them  from  any  liability  for  injury  to 
bimsdlf  whilst  taking  care  of  it,  though  baring  no  control  6r 
management  whatever  of  the  railroad :  nor  that  the  carriers^ 
after  becoming  a  party  to  a  contract  for  the  carriage  of  live 
stock,  a  part  of  whieh  contrcct  was  that  a  person  should  ride 
on  the  train  to  take  care  of  such  stodr,  intended  that  that  per> 
son  should  take  on  himsdf  the  risk  of  personal  injury,  even 
though  they  should  omit  the  ordinary  precautions  which  a  man 
observes  in  taking  care  of  himself  or  his  own  property.  The 
most  reasonable  construction  to  be  given  to  the  stipulation,  in 
view  of  the  circumstances  under  which  it  was  madej  and  the 
only  one,  I  think  the  law  will  permit,  is  this :  the  persons  rid- 
ing on  the  train  to  take  care  of  the  stock  will  do  so  at  their 
own  risk  of  personal  injury  from  causes  not  produced  by  the 
willful  misconduct,  gross  negligence,  or  want  of  ordinary  caie 
of  the  carriers  or  their  servants,  in  the  control  and  management 
of  the  railroad  on  which  themselves  and  the  stcxsk*  were  to  be 
carried.  Had  Ward,  in  gener&l  t^rms,  agreed  to  assume  all 
risks  as  to  the  transportation  of  the  stock,  the  carrieni  would 
still  have  b^en  liable  for  gross  negligence  or  a  want  of  due 
care.  -The parties  might  by  such  agreement  have  succeeded 
in  establishing  the  relation,  as  to  this  transaction,  of  an  ordinary 
bailee  and  private  carrier  for  hire.  But  a  private  carri^  for 
hire  is  answerable  for  gross  negligence  or  a  want  of  due  cate» 
There  are  cases  in  respect  to  the  transportation  of  pn^rty, 
giving  a  similar  construction  to  stipulations  as  broad  andoom^ 
prehensi ve  as  the  present  one.  In  Akocander  v.  Greene  {7  Hill, 
638),  the  contract  was  to  toW  a  canal  boat  to  Albany,  at  the  risk 
of  the  master  and  owners  thereof.  The  canal  boat  was  run  upon 
a  rock  and  her  cargo  lost ;  bu(  it  was  held  in  the  court  of  errors  • 
that  the  contraet  did  not  exempt  the  defendants  from  the  c(m- 
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seqaenoes  of  their  gross  negligence  or  want  of  ordinary  skill 
and  care,  and  that  that  could  not  hare  been  the  intention  of 
the  parties.  The  case  of  Wdb  v.  The  Steam  Navigation  Com- 
pany (4  Seld.,  S75),  involved  the  same  question  and  upon  a 
preciselj  similar  contract  Although  contending  that  the 
defendants  were  only  answerable  for  injuries  occasioned  by 
fraud  or  want  of  good  fiiith,  the  court  of  appeals  held  that  the 
cgotract  did  not  protect  the  defendants  from  the  gross  negli- 
gence of  their  servants  in  navigating  their  vessel,  and  that  a 
stipulation  i>r  a  contract  to  exempt  from  gross  negligence,  must 
be  specific  and  distinct,  or  it  will  not  be  implied  from  a  clause 
containing  a  general  eiq)re8sion  that  might  naturally  apply  to 
other  risloi*  In  Soger  v.  The  Ibrtsmauth  Baxtroad  Oomipany 
(1  Am.  Bailway  Gases,  172),  the  question  arose  upon  the 
liability  of  the  carriers  for  the  loss  of  live  stock  by  an  accident 
upon  a  railroad.  The  contract  for  the  carriage  was  in  the  fol« 
lowing  form :  "  We  take  upon  ourselves  the  risk  of  all  and 
any  damages  that  may  happen  to  our  horses,  cattle,  &c.,  and 
that  we  will  not  call  upon  said  railroad  company,  or  any  of 
their  agents,  for  any  damages  whatsoever;  ^  yet  it  was  held 
that  this  was  not  a  stipulation  for  willful  misconduct,  gross 
negligence  or  want  of  ordinary  care  in  the  defendants  or  their 
servants,  either  in  respect  to  the  railway  or  its  management 
A. similar  conclusion  was  reached  in  the  case  of  The  New  Jer» 
eey  Steam  Navigation  Company  v.  The  Merchardi  Bank  (6  How. 
IT.  S.  R,  888),  which  was  an  action  against  a  common  carrier 
for  the  loss  of  the  goods,  when  the  clause  on  which  the  carrier 
relied  for  exemption  was,  ^^aithe  risk  of  the  master  and  oumers.^^ 
On  the  whole,  therefore,  there  was  no  error  in  holding  at 
the  circuit,  that  notwithstanding  the  stipulation,  the  defendants 
were  liable  for  gross  negligence.  The  instructions  to  the  jury 
wele^  that  if  they  came  to  the  conclusion,  finom  the  evidence, 
that  the  death  of  Ward  was  caused  by  gross  negligence  on  the 
part  of  the  defendants,  without  fault  on  his  part,  their  verdict 
should  be  for  the  plaintiff;  otherwise  they  should  find  for  the 
defendants.  This  was  quite  as  favorable  to.  the  defendants  aa 
they  were  entitled  to  claim.    The  evidence  in  one  view  of  it^. 
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in  mj  judgment,  would  not  only  have  justified  a  finding  of 
gross  negligence,  butnegligenoe  of  so  culpable  a  character  tihat 
had  the  carrier  been  a  natural  person  and  not  a  corporation,  he 
would  have  been  liable  to  a  criminal  prosecution. 
The  judgment  of  the  Isupreme  court  should  be  affirmed. 

Dknio  and  Daviss,  Js.,  were  of  opinion  that  there  is  no 
general  public  policy  forbidding  a  contract  by  which  a  rail* 
road  corporation  should  be  exempt  from  liability  for  the  negli* 
gence  of  its  agents  in  respect  to  a  purely  gratuitous  passenger, 
but  they  thought  that  the  railroad  act  and  its  policy  prohibit 
a  contract  for  such  exemption  with  a  paying  passenger.  They 
were  for  affirmance,  on  the  ground  that  plaintiff's  intestate  was 
not  a  gratuitous  passenger.      ^ 

Smith,  J.,  was  for  affirmance  on  the  ground  that  the  negli* 
gence  was  that  of  the  corporation  itself.  Sutherland,  J.,  for 
affirmance,  upon  the  ground  stated  by  him  in  WeUs  y.  The 
dame  Defendant^  that  the  contract  for  exemption  was  void 
irrespective  of  the  question  whether  the  transportation  was 
gratuitous  or  for  hire. 

Allen,  J.  (dissenting.)  The  action  by  representatives  of 
one  whose  death  is  caused  by  the  wrongful  act,  neglect  or 
default  of  another,  is  confined  to  cases  in  which  the  act, 
neglect  or  default  causing  the  death  is  such  as  would  (if 
death  had  not  ensued)  have  entitled  the  party  injured  to 
maintain  an  action  for  damages  in  respect  thereof  (Laws  of 
1847,  ch.  45Q,  p.  576,  §  1.)  Therefore  it  must  be  some  act, 
neglect  or  default  of  which  the  deceased,  had  he  survived, 
might  have  complained,  and  for  which  the  defendants  woijld 
have  been  liable  to  him.  I^  by  reason  of  the  relation  of  the 
parties,  or  for  any  other  reason,  the  defendant  owei  no  duty 
to  the  deceased,  and  was  not  bound  to  do  or  forbear  to  do 
any  act  in  respect  to  the  deceased,  the  doing  or  (Mnission  of 
which  caused  the  injury,  neither  the  deceased,  at  common  law 
nor  the  representatives,  under  the  statute,  can  maintain  an 
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action.  The  datj  of  the  party  to  be  charged  moat  arise  from 
contract  or  be  imposed  by  law  resulting  from  the  relation  of 
the  parties,  and  if  no  daty  exists  resting  upon  one  of  these 
foandationSi  then  there  can  be  no  act^  neglect  or  de&ult  which 
would  give  the  party  injured  or  his  representatives  an  action, 
although  under  other  circumstance  the  same  act  or  omission 
would  constitute  a  breach  of  duty  and  charge  the  guilty  party 
with  the  consequences.  The  act,  neglect  or  default  which 
gives  the  action,  takes  its  character  as  actionable  or  not  acdoa- 
able  under  the  statute,  not  alone  from  its  intrinsic  and  abstract 
qualities,  but  from  the  relation  of  the  parties  implicated.  Had 
there  been  no  special  contract  qualifying  the  common-law 
liability  of  the  defendants  as  carriers  of  persons  and  property, 
no  question  could  have  been  made  as  to  their  liability  in  this 
action.  They  would  have  been  bound  to  respond,  not  only 
for  gross  but  for  any  the  slightest  neglect  on  the  part  of  their 
servants  and  agents.  Whatever  doubt  may  have  at  one  time 
existed  on  the  subject,  it  is  now  well  settled  that  bailees,  common 
carriers  and  others  may  relieve  themselves  of  liabilities  resting 
upon  them  at  common  law  by  special  OHitract  with  those  in- 
terested,  and  for  whose  benefit  and  protection  such  liabilities 
have  been  deemed  necessary.  The  common  law,  from  mo- 
tives of  public  policy  and  for  the  protection  of  the  public,  has 
made  common  carriers  of  property  chaigeable  with  all  damage 
to,  and  loss  of  property  in,  their  possession  as  carriers,  except 
only  where  such  damage  or  loss  has  arisen  from  inevitable 
accident,  sometimes  called  "  the  act  of  God,"  or  the  public 
enemies.  Carriers  of  persons  have,  for  similar  reasons,  been 
subjected  to  very  stringent  liability,  and  are  held  to  the  high- 
est degree  of  care  and  skill,  and  made  liable  for  the  slightest 
neglect  Indeed,  so  exacting  is  the  law,  although  founded  on 
the  wisest  of  reasons,  that  the  consequences  of  the  liabilities 
of  ihis  class  of  public  servants  are  in  extreme  cases  almost 
penal  in  their  natura  But  those  rules  are  established  and 
take  the  place  of  a  special  contract,  not  for  the  benefit  of  the 
public,  but  for  that  class  of  the  public  who  have  to  do  with 
those  classes  and  for  the  protection  of  those  who  may  suffei 
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by  neglect  of  duty  on  their  part;  and  unless  there  is  some  ex* 
ception  which  is  to  operate  in  this  class'of  cases  which  does 
not  affect  any  otiier  right  or  dnty,  or  the  relation  of  parties  ia 
other  situations,  the  individual  for  whose  benefit  the  liability 
exists,  and  the  duty  is  imposed,  may  waive  them  by  agree* 
ment  No  principle  is  better  settled  than  that  a  party  to  whom 
any  benefit  is  secured  by  contract,  by  statute,  or  even  by  the 
Constitution,  may  waive  such  benefit,  and  the  public  are  not 
interested  in  protecting  him  or  benefiting  him  against  his 
wishes.  (Broom's  L^.  Max.,  809 ;  Lee  v.  Tilhtson,  24  Wend*, 
887;  ifepfe  V.  Murray,  5  Hill,  468;  Darmdly  v.  Chrb^  6 
Seld.,  600.)  The  public  have  no  interest  in  the  question, 
which  of  the  two,  A  or  B,  shall  take  the  risk  of  the  s^ 
worthiness  of  a  ship,  or  the  fitness  of  a  railway  carriage,  or 
the  care  and  faithfulness  of  a  third  person  employed  in  the 
performance  of  a  duty,  in  which  either  or  both  have  an  in- 
terest,  although  by  certain  general  rules  the  law  has  declared 
that  in  the  absence  of  any  contract  the  risk  shall  be  upon  A 
and  not  upon  B.  But  if  B  elects  to  relieve  A,  and  to  assume 
his  risks  and  liabilities,  the  public  are  not  at  all  concerned  and 
have  no  occasion  to  forbid  such  contract&  If  the  contract  is 
induced  by  fraud  or  duress,  it  is,  of  course,  void,  and  the 
common-law  liabilities  of  the  parties  will  remain  unchanged. 
The  character  of  the  liability  which  one  contracting  party 
assumes  in  relief  of  the  other,  cannot  affect  the  validity  of 
the  contract,  it  being  wholly  personal  to  the  parties.  If 
one  is  unwise  enough  deliberately  to  excuse  another  from 
liability  for  gross  and  very  gross  neglect,  there  is  no  good 
Teason  why  he  should  not  be  permitted  to  do  so,  even  for  per- 
sonal neglect  of  that  character:  that  is,  there  is  no  reason  why 
the  contracting  party  should  not  be  estopped  from  setting  up 
a  claim  against  his  expi^ss  contract  not  to  do  so.  If  the  pub- 
lic have  any  claim  against  the  negligent  party,  either  crimi- 
nally or  otherwise,  it  will  not  be  affected  by  the  contract,  and 
if  the  contract  be  in  violation  of  the  law,  or  for  the  oommis- 
aion  of  a  criminal  offence,  neither  party  can  maintain  aa 
action  against  the  other  upon  it  or  in  respeet  to  the  transaio* 
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tioDfl  to  which  it  relates.  Saoh  a  oonlraet  will  not  be  oon* 
atrued-— *exoept  its  tenns  compel  such  eonstructioii — as  anUMV 
riziDg  or  coQtemplatiDg  a  crime,  or  as  providing  against  the 
consequences  of  a  crime,  and  hence  would  not  ordinarUy  be 
held  to  embrace  acts  of  culpable  negligence  resulting  in  deaih 
under  oiroamstanoes  that  would  constitute  manslaughter,  that 
iS|  culpable  negligence  of  that  degree  in  the  principal  and  the 
contracting  party.  But  the  reason  does  not  extend  to  or  pro- 
hibit a  contract  shifting  the  pecuniary  liabilily  of  A,  for  the 
acts  of  G  to  B,  although  such  acts  of.  G  might  be  such  as 
would  subject  him  to  punishment  for  manslaughter,  for  causing 
death  by  bis  culpable  negligence,  or  for  any  other  offence.  A 
man  should  not  be  permitted  to  contract  for  impunity  from 
his  own  criminal  acts^  but  there  is  no  reason  why  he  may  not 
contract  &>r  such  impunity  from  the  acts  of  his  agents,  for 
whom  and  for  whose  acts  he  is  only  pecuniarily  responsible, 
in  the  nature  of  a  guarantor.  A  man  may  be  lawfully  insured 
against  risks  and  liabilities  of  all  kinds,  and  this  amongst 
others.  The  liability  of  the  principal  for  the  acts  of  the  agent 
is  the  same  as,  and  no  different  from,  any  other  pecuniary 
liability  resulting  from  contract  or  the  relation  of  the  partie& 
There  is  no  recognized  public  policy  which  requires  an  in* 
dividual  under  all  circumstances  to  bear  or  be  responsible  for 
the  grossest  negligence,  or  even  the  fraud,  of  his  agents  and 
servants.  Unless  he  is  specially  exempted  by  statute  or  ex- 
press  agreement,  the  law  for  good  reasons  makes  him  so  liable. 
The  well-understood  doctrine  of  respondeat  superior  furnishes 
the  rule  in  such  cases.  But  in  fire  policies  the  insured  has 
indemnity  against  the  negligence  of  his  most  confidential  ser 
yants  and  agents,  and  in  marine  risks  the  undertaking  of  the 
underwriter  may  and  does  ordinarily  include  the  fraudulent 
and  barratrous  acts  of  the  master  and  mariners  who  are  the 
employees  and  agents  of  the  insured,  notwithstanding  the  acta 
may  constitute  an  offence  made  criminal  by  the  laws  of  the 
limd.  (1  Stofy's  Laws,  84 ;  Cbok  v.  The  Oommerciai  Ina.  Oo^ 
11  J.  B.,  40.)  !'  The  modem  cases  go  far  to  establish  the  rul^ 
that  for  the  conduct  of  the  master  or  mariners,  in  the  practicafl 
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navigation,  care  and  management  of  the  veaaela  after  theix>m- 
menoement  of  the  voyage,  the  insurers  are.  responsible,  provi« 
ded  the  actual  loss  arise  from  one  of  the  perils  insured  against, 
although  such  peril  was  occasioned  or  increased  bj  the  negli- 
gence, carelessness,  bad  seamanship  or  other  misconduct  of 
the  master  and  mariners,  not  amounting  to  barratry.''  (Per 
Shaw,  Che  J.,  in  Chpeland  v.  New  England  Marine  Ins.  Oo.,  ft 
Met,  440 ;  Diaxm  v.  Saddler,  5  M.  &  W.,  405.)  Baron  Pakkk, 
in  the  last  case,  says :  "  The  great  principle  established  by  the 
more  recent  decisions  is,  that  if  the  vessel,  crew  and  equip- 
ments be  originally  sufficient,  the  assured  has  done  all  he 
contracted  to  do  and  is  not  responsible  for  the  subseqtient 
deficiency  occasioned  by  any  neglect  or  misconduct  of  the 
master  or  crew."  In  this  class  of  cases  the  law  of  respondeat 
superior,  adopted  as  an  equitable  and  a  reasonable  rule  in  the 
absence  of  any  contract,  is  suspended  by  the  agreement  of  the 
parties,  the  courts  only  looking  to  ascertain  what  in  truth  the 
parties  have  as  between  themselves  agreed,  shall  be  the  rule 
and  measure  of  responsibility.  Public  policy  does  not  inter- 
fere  with  the  freedom  of  the  parties  to  make  such  contract  as 
their  own  interests  may  dictate,  and  if  a  party  may  la¥rfully 
procure  another  to  indemnify  him  against  personal  loss, 
by  insurance  against  the  negligence  and  fraud  of  his  own 
agents,  a  fortiori  he  may,  by  the  deliberate  agreement  of  a 
third  person  in  respect  to  whom  he  stands  in  the  relation  of 
insurer  for  the  acts  of  his  servant  under  the  doctrine  of  respon* 
deat  superior,  be  relieved  from  that  responsibility.  The  party 
may  become  his  own  insurer  as  he 'might  have  insured  the 
principal. 

Another  class  of  cases  establishes  a  principle  utterly  at  war 
with  the  doctrine  contended  for,  that  public  policy  forbids  a 
contract  by  which  a  principal  may  be  discharged  in  advance 
from  responsibility  for  the  negligence  of  his  servants,  what- 
ever the  degree  of  negligence  may  be.  I  refer  to  the  case  of 
06on  V.  The  Syracuse  and  Utica  Railroad  Company  (1  Sel A, 
492),  and  the  cases  in  this  and  other  states  preceding  and  fol- 
lowing it,  which  decide,  that  a  principal  is  not  liable  to  one  of 
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.his  agentB  or  servants  for  injaries  sustained  through  the  negli- 
gence of  another  agent  and  servant,  when  both  are  engaged  in 
the  same  general  businesa  Chief  Justice  Shaw  in  FanoeU  r. 
The  Boston  and  Worcester  Railroad  Corporation  (4  Met,  49), 
lays  down  the  general  rule, "  that  he  who  engages  in  the  employ- 
ment of  another  for  the  performanoe  of  specified  duties  and 
services  for  compensation,  takes  upon  himself  the  natural  and 
ordinary  risks  and  perils  incident  to  the  performance  of  such 
services,  and,  in  l^;al  presumption,  the  compensation  is  adjusted 
accordingly.**  If  a  contract  may  be  implied  from  the  relation 
of  the  parties,  which  shall  thrust  aside  the  common-law  rule 
of  Ttspondeat  superior^  there  would  seem  to  be  no  reason  why 
it  might  not  be  put  aside,  by  the  voluntary  and  express  agree- 
ment of  those  concerned.  The  question  in  all  cases  of  special 
contract,  is  not  what  the  law  upon  the  ordinary  principles 
which  govern  in  the  establishment  or  application  of  rules  in 
the  new  and  ever  varying  cases  that  constantly  arise,  would 
adjudge  io  be  the  reasonable  and  just  duties  and  liabilities  of 
the  parties  to  each  other,  but  what  have  the  parties  agreed  in 
lelation  to  their  respective  duties  and  liabilitiea  What  rela» 
tion  have  they,  by  the  terms  of  their  contract,  established 
between  themselves?  The  law  only  undertakes  to  do  that 
for  parties,  when  they  omit  to  do  it  themselves,  or  rather  the 
relation  will  be  presumed  to  have  been  constituted  in  reference 
and  subject  to  the  ordinary  and  established  rules  governing 
such  relation,  when  the  parties  are  silent  upon  that  subject 
The  attempt  to  regulate  the  right  of  parties  to  contract,  by  the 
shadowy  and  vagtie  distinctions  between  the  different  degrees 
of  negligence,  and  to.  hold  that  they  may  shift  respqnsibilities 
for  the  consequences  of  ordinary  neglect  of  third  persons,  but 
may  not  do  so  in  respect  of  gross  neglect  of  the  same  persons, 
is  not  satii&ctory,  for  two  reasons  ;  1st,  it  is  not  founded  upon 
any  principle^  and  2d,  it  is  not  capable  of  any  certain  and  sat- 
isfactory application  to  individual  cases  as  they  ariaei  Attempts 
have  been  made  to  fix  a  liability  upon  the  distinction  between 
gross  negligence  and  negligence  merely,  but  courts  have  been 

compelled  to  abandon  the  attempt,  and  to  say  tiiat  negligence 
Smite. — ^Vou  X  31 


842  CASES  m  THE  OOtntT  OF  AFPEAI& 

Smith  •.  TIm  Now  Toik  Central  BaOmad  Oompaay'. 

does  not  change  its  character,  and  become  anything  bnt  negli- 
gence,  by  the  application  of  any  epithet  to  it  The  earlier 
eases  haye,  so  &r  as  practicable,  been  reconciled  with  the  more 
modem  decisions,  although  all  cannot  be  reconciled  in  this  way, 
upon  the  ground  that  what  was  called  in  the  earlier  cases  "gross 
inegligence,"  was  in  fact  actual  misfeasance  in  ihe  bailee.  {Bin* 
ton  r.  DOMn,  2  Q.  R,  646;  Ovoen  y.  Bwrmit,  2  Cr.  &  M.,  S58; 
Wyld  V.  Pid^ard,  8  M.  &  W,,  448.)  No  definite  meaning  has 
yet  been  given  to  the  term  gross  negligence,  or  any  definition 
whi(di  will  not  leave  the  whole  question  to  the  discretion  of 
the  tribunal^  that  is  to  pass  upon  any  particular  case.  The 
idea  of  distinguii^ing  between  gross  n^ligence  and  negligence 
merely,  as  affecting  the  validity  of  contracts,  of  carriers  and 
other  bailees,  had  its  origin  in  the  supposed  inviolability  of 
the  rule  establishing  the  liability  of  those  engaged  in  that 
branch  of  public  employment  With  the  introduction  and 
full  establishment  of  the  more  reasonable  rule,  that  the  daties 
resulting  from  this  employment,  alike  with  every  other  em- 
ployment, were  the  subject  of  special  contract,  this  idea  has 
gradually  vanished:  it  is  now  entirely  abandoned  in  England 
and  has  never  been  so  firmly  estaUished  anywhere  as  to  have 
become  an  authoritative  rule  of  decision.  Wyld  v.  Pickfcrd^ 
tupra,  was  an  action  against  a  carrier,  and  the  question  had 
respect  to  the  limitation  of  the  common-law  liability  by  a 
notice,  which  in  England  is  held  to  have  the  effect  of  a  con« 
tract — an  effect  domed  to  it  by  the  courts  of  this  State — and 
ihe  defendant  was  held  liable  for  a  misdelivery  of  the  package. 
Pabkjb,  B.,  in  giving  judgment,  says,  with  some  hesitation, 
"  The  weight  of  authority  seems  to  be  in  fkvor  of  the  doctrine, 
that  in  order  to  render  a  carrier  liable  after  such  notice,  it  is 
jiiot  necessary  to  prove  a  total  abandonment  of  that  character, 
or  an  act  of  willful  misconduct,  but  that  it  is  enough  to  prove 
an  act  <^  ordinary  n^ligenoe,  gross  negligence  in  the  sense  in 
which  it  is  understood  in  the  last  mentioned  case&  (4  B.  & 
Aid.,  80,  and  8  B.  &  B.,  182.")  The  case  was  decided  in  184L 
In  Shaw  V.  North  MuUand  Bailfoay  Oompany^  18  Q.  B.,  the 
defendants  were  held  not  liable  for  an  injury  to  a  horse  while 
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being  trtnflported  by  the  defeadantBy  mmltiDg  from'  a  defect 
in  the  oari  which  was  pointed  oat  to  a  servant  of  the  company, 
and  who  undertook  bat  fiiiled  to  remedy  it^  under  a  deolara* 
tioa  charging  the  company  aa  common  carrien  upon  their 
doty  "safely  and  seoorely  to  carry  the  horsee,"  &a  The 
horses  had  been  received,  and  a  ticket  given  for  them  with  a 
memorandum  thereon,  that  die  ticket  was  issued  *'  subject  to 
the  owner^s  und^takiag  all  risks  of  conveyance  whatsoever, 
as  die  company  will  not  be  responsible  for  any  injary  or  dam- 
age  (however  caused)  occurring  to  horses  or  carriages  while 
traveling  or  unloading.**  The  court  held,  that  the  carrier  was 
only  liable  upon  and  according  to  the  terms  of  the  contract^ 
and  did  not  become  liable  as  carriers  by  reason  of  the  n^li* 
genoe  of  the  servants  of  the  company.  Lord  DsmcAir,  Gh. 
J.,  says,  "  It  may  be,  notiritbstanding  the  terms  of  the  contract, 
the  plaintiff  might  have  aHeged  that  it  was  the  duty  of  the 
defendants  to  have  furnished  proper  and  sufficient  carriages, 
and  that  a  loss  happened  from  a  breach  of  that  duty.**  This 
Would  depend,  of  course,  Upon  the  true  construction  of  the 
contract  Under  a  similar  contract,  the  court  held,  in  Ji^ustin 
V.  The  Ifandiester,  Ac,  Railway  Ckmpany  (10  C.  B.,  464),  that 
giving  to  the  words  of  the  contract  their  most  limited  mean- 
ing, they  must  apply  to  all  risks  of  whatever  kind,*  and  how- 
ever arising,  to  be  encountered  in  the  course  of  the  journey ; 
and,  therefore,  that  the  company  were  not  responsible  for  injury 
done  to  a  horse  from  the  firing  of  a  wheel,  in  consequence  of 
the  neglect  of  the  servants  of  the  company  to  grease  it 
Cresswell,  J.,  delivered  the  opinion  of  the  court,  and  re* 
marked,  that  there  was  nothing  in  the  declaration  amounting 
to  a  charge  of  misfeasance  or  renunciation  of  the  character  in 
which  the  defendants  received  the  goods,  and  after  speaking 
of  the  risks  assumed  by  the  plaintiff^  one  of  which  was  that 
of  the  wheel  taking  fire  from  a  neglect  to  grease  it,  adds^ 
"  whether  that  is  called  negligence  merely,  or  gross  negligence, 
or  culpable  negligence,  or  whatever  other  epithet  may  be  ap- 
plied to  it,  we  think  it  is  within  the  exception  from  responsi- 
bility provided  by  the  contract"    The  same  principle  is  appl  ied 
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in  The  Tork^  NewecuOe  and  Benoick  Railway  Comfany  t.  Orisp 
(14  0.  B.,  627),  where  the  damage  was  caused  by  delay  in  the 
forwarding  of  the  cattle  which  were  the  sabject  of  the  contract^' 
,and  in  that  caae  there  was  an  express  promise  by  the  agent  of 
the  company  to  forward  them  at  a  particular  time,  no  excuse 
was  shown  for  the  delay,  and  'the  receipt,  which  was  the  eyi* 
dence  of  the  contract^  was  given  after  dark,  and  not  read  by 
the  party.  In  excusing  the  principal  from  liability  for  the 
negligence  of  his  servants  in  acts  occasioning  injury  to  a  fellow 
servant^  no  distinction  is  made  in  any  of  the  cases  between  the 
degrees  of  negligence.  For  injuries  to  a  servant  traceable  to 
the  n^lect  of  another  servant  as  the  proximate  cause,  4he 
master  is  not  liable,  no  matter  how  gross  or  culpable  that  n^ 
lect  may  be.  ( Wigmore  v.  Jay^  6  ExcL  R,  858 ;  Albro  v. 
Agatoam  Obal  Company^  6  Cush.,  76 ;  Bnlldt  v.  New  York  (h^ 
fral  BaUroad  Company,  18  N.  T:,  482 ;  Oillahanon  v.  Stoney 
Brock  BaUroad  Chmpany,  10  Gush.,  228;  Btaaell  v.  ffudwn 
BaUroad  Qmpany,  17  K  Y.,  184;  PrieaUy  v.  Fowhr,  8  M.  & 
W.,  1;  Cone  v.  Syracuse  and  Utica  Baihroad  Company^  1 
Seld.,  492.) 

In  the  absence  of  fraud  or  other  circumstance  vitiating  the 
contract^  the  parties  may  divide  and  share  the  risks  <^  travel 
and  transportation  concerning  which  they  oontract|  and  deal 
with  each  other  as  they  please.  All  that  courts  have  to  do  is 
to  interpret  the  contract  and  ascertain  what  risks  conie  within 
its  terms,  and  place  them  upon  the  party  assuming  th^n  by 
the  terms  of  the  agreement  It  is  the  intent  and  mind  of  the 
parties  as  dedared  by  the  contract  that  determines  the  liability 
for  risks  of  the  journey  or  of  the  carriage,  and  damages  accru- 
ing in  the  performance  of  the  contract.  Perhaps  it  would 
require  very  explicit  language  to  excuse  a  party  from  the 
consequences  of  his  own  fraudulent  act  or  any  willful  or  wan- 
ton neglect  to  provide  ordinarily  safe  and  suitable  conveniences 
and  means  of  transportation  or  travel,  and  fit  and  proper  agents 
for  the  performance  of  the  contract,  such  as  the  other  party 
had  a  right  to  expect  would  be  provided.  In  Keegan  v.  H^ 
Western  BaUroad  Corporation  (4  Seld.,  176),  this  court,  distin? 
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gaishing,  not  between  negligence  and  grosB  negligence,  but 
between  the  negligence  of  a  servant  and  what  was  regarded  as 
the  actual  faalt  or  misconduct  of  the  defendant,  held  the  Com- 
pany liable  for  using  a  defective  and  dangerous  locomotive,  hj 
which  one  of  its  servants  was  injured.  It  may  be,  also,  that^ 
in  the  absence  of  an  express  provision  in  the  contract  to  \he 
contraiy,  a  carrier  of  persons  and  property  will  be  held  to  the 
duty  of  furnishing  proper  and  reasonably  safe  carriages,  at 
least  such  as  are  not  known  to  be  unsafe,  and  provide  fit  and' 
suitable  agents  and  such  as  are  reputed  faithful  and  trustwor^ 
fhy,  as  npon  an  implied  contract  to  that  effect — implied  as  a 
condition  precedent  to  the  agreement  of  the  other  party  to  the 
contract  to  take  npon  himself  the  risks  of  the  travel  and  trans- 
portation proper.  It  might  well  be  said  that^  in  assuming  the 
risks  of  the  carriage,  the'  traveler  or  owner  of  the  property 
only  had  in  his  mind  and  intended  to  assume  the  proper  risks 
of  the  transportation,  and  not  to  relieve  the  carrier  fit>m  ordi* 
nary  good  faith  in  the  performance  of  his  duty.  The  most 
common  risks  in  railroad  traveling  arise  from  the  neglect  of 
the  engineers,  conductors,  switch-tenders  and  other  subordinate 
agents  in  the  progress  of  the  journey ;  and  such  must  be  sup- 
posed to  be  in  the  mind  of  the  parties  when  providing  for 
risks  by  the  contract  If  these  are  excluded,  the  contract  will 
be  substantially  unmeaning.  They  are  the  perils  incident  to 
that  method  of  travel  and  transportation ;  and  whether  the 
neglect  is  such  as  may  be  called' gross,  in  a  servant  npon  every 
other  occasion  vigilante  and  fisdthful,  cannot  be  material.  That 
is  one  of  the  risks  which  attach  to  the  running  of  every  railroad 
train.  Some  person  upon  whom  the  safety  of  the  train  depends 
may  Ml  asleep,  become  confused,  be  suddenly  deprived  of  his 
reason,  or  purposely  do  some  wicked  act  by  which  the  train 
and  all  on  board  may  be  greatly  periled  and  damaged,  if  not 
destroyed ;  and  yet,  as  one  of  the  contingencies  and  risks,  it 
must  be  held  to  be  in  the  minds  of  the  parties  and  provided 
for  in  the  compensation. 

A  statute  exempting  a  carrier  from  liability  in  cerUun  cases 
includes  losses  from  gross  negligence,  as  well  as  those  arising 
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'from  alight  negligence.  {Hintan  v.  Dibbtnj  2  Q.  B.,  646.)  And 
there  is  no  reason  why  a  statutory  exemption  should  be  more 
eztensiVe  than  an  exemption  bj  contract  in  the  same  terms. 
There  is  no  difficulty  in  interpreting  the  contract  here.  The 
deceased  agreed  that,  on  riding  free  (as  he  did),  to  take  charge 
of  his  stock,  he  would  do  so  at  his  own  risk  of  personal  injury 
"from  whatever  caus^** 

The  contract  is  as  comprehensive  and  worded  in  the  very 
terms  of  that  in  Atzstin  v.  Manchester  BaUway  Company^  and 
Tht  York^  cfrc,  Railway  Oompany  \.  Crisp  («tfpra),  which  was 
held  to  excuse  the  Companies  ftova  the  consequences  of  the 
gross  negligence  of  their  agents.  It  is  true  that  carriers  of 
persons  by  land  or  water,  by  any  of  the  ordinary  means  of 
travel  and  conveyance,  are  not  common  carriers,  or,  in  any 
flense,  bailees;  but^  in  many  respects,  they  are  governed  by 
the  same  rules,  or  rules  of  a  like  character,  and  having  their 
foundation  in  the  same  general  principles,  and  the  analogies 
between  the  two  classes  of  public  servants  are  very  strong. 
In  respect  to  both,  the  law,  in  the  absence  of  any  express 
contract,  fixes  the  terms  of  the  contract  and  determines  the 
relative  rights  and  duties  of  the  resq)ective  parties.  There  is 
no  reason,  growing  out  of  the  service  to  be  performed,  or 
anything  connected  with  the  contract  or  duty  or  the  interests 
of  the  public,  which  should  prohibit,  in  either  class  of  con- 
tracts,  an  express  provision  varying  and  shifting  the  common- 
law  rights,  risks  and  responsibilities  of  the  parties,  as  connected 
with  and  incident  to  the  contract,  and  the  performuice  of  the 
duty  growing  out  of  the  contract  This,  of  course,  would  not 
give  countenance  to  the  idea  that  a  contract  might  be  made 
authorising  or  excusing  a  criminal  act.  Such  a  contract  could 
not  be  enforced  by  either  party. 

As,  in  the  case  of  common  carriers  of  goods  and  other  bailees^ 
tiie  common-law.  liability,  established  for  good  reasons  and  for 
the  protection  of  the  public,  may  be  varied  by  express  oontracti 
the  corresponding  liabilities  attaching  to  carriers  of  paasengeri 
by  the  same  common  law  may  well  be  subject  to  variation  by 
the  deliberate  assent  or  agreement  of  the  parties  concerned. 
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A  cridciam  is  made  upon  tlie  oontraot  in  thia  cMe,  and  wai 
adopted  and  sanctioned  by  the  learned  jnstioe  npon  tlie  trial 
'  The  provision  in  the  contract  is,^  that  "  the  peraona  riding  Jhe^ 
to  take  chaige  of  the  stock,  do  so  at  their  own  risk,'' 4dc  ;  and 
it  is  said  that  the  deceased  was  not  riding  fiee<    The  jnstioe 
said  to  the  juiy  that  it  was  not  strictly  aocoxate  to  say  that  he 
was  traveling  under  a  free  pass.    In  the  view  of  a  gntnity  he 
was  probably  not  traveling  or  riding  fresi  that  is,  he  was  not 
riding  without  some  equivalent,  and  thai  equivalent  was  the! 
consideration  growing  out  of  the  oontraet  tot  the  cami^  of;/ 
the  cattle  of  the  deceased.    But  he  did  not  pay  &ie  »  a  pas* 
senger,  that  is,  he  paid  only  for  the  carriage  of  his  cstde,  and 
nothing  as  a  distinct  consideration  for  his  owncaniage;  iKhd,^ 
in  that  sense,  he  was  traveling  or  ridii^  free.    In  dial  sense, 
the  term^*'  riding  free  "  was  used  in  the  oontnot    Be  sndled' 
himself  of  that  provision,  and  rode  in  the  same  tndn  with  his : 
cattle,  to  take.chaige  of  th«%  without  paying  for  his  pasaage. 
Be  rode  under  A  pasB  enticing  him  to  the  ride^  by  the  terns  of : 
which  he  took  '^  all  th6  lesponsibili^  as  to  the  injuxy  ^  him*  ^ 
self  or  the  slock."    Hht  principles  lAUk  shoidd,  in  my  judg^ 
meal,  govern  this  caae^  wese  deoidid  bylhai  eoari  in  iVriUn»' 
V.  The  Samt  Di^endcn^  ait  the  pxesentiiaxdi  team*    The  only^ 
distinetion  betvreen  the  cases  is,  that^  iathd  one^drted,  the' 
deeeased  wM  riding  upon  n  "fieeiidket,'' a  pass,  given  without' 
CQQsideBatkttaiidasegBitui^    The  piineiple  beingeow»iedi  • 
that  spedal  contraolB  may  be  made  by  raflroad  iCoinpaoie% 
eaDonerating  them  firom  some  or  aU  of  the  ordinary,  risks  of 
travel  ta pessengeas  over  their  road,  it  woidd.iaeeiti  to^feUow 
that^  in  every  case  exo^^Hiere  there  was  n  simple  rundaa^ 
standing  to  carry.  Iba  the  fiue  aUowed  fay  kw^  .ortiMed  by? 
the  company  in  parauanee  of  the  a»ibeailrp  of  ]aflr,iaeoaipatty  7 
naiglit  oontBaet  wiA  the  tnavder  £»  sasb<divaaio»of  tberialniJ^ 
asiihould  be  i^^eeed  upon..    What  abould  be -a  aoffioieirt  eont 
sidemtiDA  for  the  agveemant  cf  thetisveler  to  assume  the  riska^) 
would  be  ler  hka  to  determines    Thecourts  itoddnot  aaauoMrt 
his  geeidianship,)  and  paaa^  upoA  the  ad«i)auiay  or  auffiaiflMgi^'/ 
of  the  cODaadarttieft.    Tlie  law,  periiaps,i  wonU  net  .tolarafea^ 
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the  impoeition  of  a  ticket  upon  a  pasaenger,  paying  the  usual 
full  fiire,  which  would,  by  its  Qsrms,  release  the  company  from 
any  of  its  ordinary  commonJaw  liabilities.  But  where  a 
q^ecial  contract,  a  contract  out  of  the  usual  and  ordinary 
course  of  things  is  made,  and  for  a  consideration  other  than 
that  of  the  ittual  and  ordinary  fare  for  the  carriage  of  passen* 
gers,  the  liabilities  may  be  regulated  by  that  contract  Whether 
the  consideration  upon  and  for  which  the  traveler  takes  upon 
himself  in  discharge  of  the  company,  certain  risks,  is  the 
whole  fiue,  or  half  fare,  or  any  outside  and  independent  con- 
sideration,  is  not  material.  It  is  enough  that  a  special  contraet 
18  tnade,  upon  a  consideration  which  the  parties  hare  agreed 
to  be  adequate.  Most  certainly,  the  courts  will  not^  in  an 
action  upon  a  policy  of  insurance,  inquire  into  the  sufficiency 
or  adequacy  of  the  premium  as  a  consideration  fi>r  the  risks 
a8Sttmed«  The  deceased  here  agreed,  in  considenition  that  the 
defendants  would  take  his  stock  at  a  given  rate  for  transporta- 
tion, and  permit  him  to  ridej^ver  the  road  without  additional 
charge  to  take  chaige  of  the  stodc,  that  he  would  assume  and 
bear  all  the  risks  of  the  journey;  and  who  shall  sit  in  judg- 
ment upon  this  oontnot^  and  say  it  was  without  consideration, 
or  that  ilie  consideration  was  unlawful,  or  that  the  contract 
was  against  public  policy?  As  said  before,  ike  decision  in 
PerUM  y.  The  New  York  Ckniral  Baabrood  Cbmjxtny  isdecistTe 
of  this  case.  Had  the  case  been  put  to  the  jury  solely  upon 
die  question  whether  the  defendants,  in  the  carriage  of  tiie 
deceased,  made  use  of  a  car  unfit  and  unsafe  for  the  puipose^ 
and  known  by  the  managers  of  the  Company  to  be  nnfit  and 
unsafe,  a  different  question  would  arise,  and  one  which,  as  it 
cannot  be  now  decided,  I  do  not  care  to  discuss  Its  conside-  • 
zation  would  involve  a  critical  and  careftd  examination  of  the 
doetrine  of  corporate  responsibility  as  connected  Willi  the  acts 
of  its  diieotors  or  its  principal  and  general  managers,  as  dis- 
tinguished from  the  acts  of  servants  and  agents  in  a  subordi- 
nate capad^  and  subject  to  the  control  and  directbn  of  the 
superior  or  general  officers  and  managers  of  the  corporation. 
It  is  sufficient  that^  in  this  case,  the  learned  justice,  in  chai^ng 
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tbe  jaiy,  distinguished  between  mere  negligence  and  ^  wrong- 
fnl  or  colpable  negligence**  on  tbe  part  of  the  defendants  and 
their  agents ;  holding  them  excusable  from  the  consequences 
of  the  former,  but  not  of  the  latter,  and  that,  if  the  contract 
was  so  construed  as  to  include  ''wrongful  and  culpable  negli- 
gence" of  the  defendants  or  their  agents,  it  was  "void  as 
against  public  policy,  and,  either  way,  the  agreement  Was  no 
bar  to  the  action."  There  was  nothing  in  the  charge  to  qualify 
this  proposition ;  and  this  is  clearly  erroneous  within  the  case 
of  Plarkins  r.  The  Ifew  York  Osniral  BaUroad  Company,  So 
long  as  the  n^ligent  or  wrongful  act  is  that  of  a*seryant  or 
agenl^  there  can  be  no  doubt,  I  think,  that  the  Ck>mpany  mikj 
contract  lor  relief  from  liability  for  it ;  but  the  eharge  was  to 
the  contrary  of  tins  prc^xwition.  The  use  of  the  cars  with  a 
flattened  wheel  is  aUuded  to  in  another  part  of  the  charge, 
and  the  use  of  it  was  charged  to  be  great  negligence^  espeeially 
after  its  danger  had  been  pointed  out  to  the  defendants*  em- 
pbyees ;  and  lind  jury  were  told,  "  they  would  probably  hate 
Utile  difficulty  in  finding  that  tiie  use  of  such  a  ear  in  the 
transportation  of  paasengers  was  a  reckless  exposuro  of  life, 
amounting  to  gross  n^lig^noe."  And,  fer  gross  negligence  of 
their  serrants  and  employees,  the  defendants  were  held  respon- 
siUe  at  the  circuity  not  on  ihe  ground  that  the  fhmishing  a 
proper  abd  suitable  oar  was  an  im{died  condition  of  the  con* 
trsct  by  the  deoeased  to  assume  the  risks  of  the  journey,  or 
ihe  omission  to  furnish  such  lear  a  breach  of  good  fiuth  which 
released  the  deceased  from  his  undertakiBg,  but  on  the  ground 
thit  gross  ne^igenoe,  eren  of  the  lowest  and  most  subordinate 
employee  of  the  Company  was  not  within  the  contract^  or,  if 
within  its  terms,  the  contract  was  void.  This  position  is 
diieedy  overthrown  by  Perkins*  ease,  cited  above,  and  by 
8hmo  V.  NorA  MUBani  Bcdhoay  Company  (n^mi).  The  cause 
was  submitted  to  the  jury  upon  this  erroneous  theory,  and  Ihe 
whole  tenor  of  the  eharge  was  wrong,  and  tended  to  mislead; 
and,  as  the  exceptioBs  reach  the  objectionable  parts,  the  etror 
cannot  be  overfooked. 

» 
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The  cases  which  are  somewhat  in  point,  as  involving  princi* 
pies  to  some  extent  analogous,  are  not  in  conflict  with  the 
conclusions  to  which  I  have  come,  but,  on  the  contrary,  will| 
I  think,  be  found  on  careful,  examination  to  justify  and  bear 
me  out  in  the  result  which  I  have  indicated.  In  New  Jcrmf 
Steam  Navigation  Company  v.  Merchant;/  Bank  (6  How.  IJ.  S., 
814),  Judge  NsLSOK,  while  deferring  to  what  seemed  to  be 
the  leaning  of  the  New  York  casesi  and  of  the  English  cases 
up  to  that  timCi  jet,  in  effect,  concedes  the  question  to  be  what 
was  the  intent  of  the  parties  upon  a  fidr  tad  reasonable  con- 
struction of  the  agreement  Thc^loss  there  arose  fix»n  the 
storage  of  a  large  quantity  of  cptton  in  dan^rous  proximity 
to  the  boiler-deck  and  steam  chimney,  aod  he  was  of  the 
opinion  that  this  risk  was  not  embraced  in  the  contmot  by 
which  the  Navigation  Company  were  not  to  be ''  raqponsible  for 
the  loss  of  any  goodi^  &a,  to  be  conveyed  or  transported  by 
Hamden  in  said  crate,  or  otherwise,,  in  anymaDner.in  the 
boats  of  said  company."  Justice  Catbok  made  gross  n^i* 
gence  to  consist  in  a  jGulure  of  the  servants  of  the  company 
"  in  the  lowest  degree  of  prud^ice  to  guard  againsii  fire,"  and 
that  such  condaet  was  contrary  to  common  honesty,  and  that 
the  ownencs  were  aa  liable  as  they  would  have  been  m  case  of 
an  affirmative  aad  meditated  fraud  occasioning  the  susne  loss, 
and  that  the  boming  was  a  tort  He  was  also  of  the  opinion 
that  the  boat  was  gross^  and  culpably  deficient  Iq  facilities 
for  extingnishing  fires  which  made  her  unseawortby.  Ko  case^ 
I  think,  would  now  go  with  him  to  the  full  extent  of  the  first 
part  of  his  opinion,  and  the  latter  part  is^  not  inconiristent  with 
any  proppaation  advanced  by  me,  and  was  sufficient  to  aastain 
tisie  judgment  Justioe  Daiosl,  with  wham  Juatioe  Gbqer 
ccHBOurred,  was  of  the  opinion  that  the  company  was  not  liable: 
for  the  loss,  b^ng  exempted  by  their  contract  with  Hamden, 
which  took  from  them  the  character  of  cameca  and  charged 
them  merely  with  certain  duties  in  respect  to  the  goodS|  lor 
the  non^petfonnanoe  of  whidi  alone  they  were  liaUe,  and  thai 
such  liability  rested  solely  in  the  spedal  coiAiiiet  Jnslaoe 
WooDBUBT  declined  to  express  an  opinion  upon  the  eflfect  of 
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tbe  oontraot  In  Alexander  y.  Greene  (7  HiU|  688)^  the  jadges 
of  the  court  for  the  correction  of  errors  did  not  agree  in  the 
leasone  for  leyersing  the  judgment  of  the  Supreme  Court 
Senator  Booxss  thought  it  against  public  policy  to  relieve 
tho^  engaged  in  steam  naTigation,  whether  in  towing  of  boats , 
or  carrying  passengers  from  the  consequences  of  the  grcm 
n^leot  of  their  seryants,  but  finally  was  of  the  opinion  that 
the  risk  occasioning  the  loss  was  not  one  of  the  risks  intended 
to  be  assumed  by  the  owner  of  the  boat  towed,  and  that  to 
exempt  the  defendants  from  the  legal  consequences  of  their 
own  neglect,  the  intention  to  do  so  should  have  been  cleariy 
and  unequiyocally  expressed.  He  concludes  his  opinion  thus: 
**  But  in  this  case  I  conceive  no  such  contract  was  made,  and 
the  defendants  remuned  liable  for  losses  occasioned  by  ordi- 
'  nary  neglect  and  so  the  case  ought  to  have  gone  to  the  jury." 
Other  senators  were  of  the  opinion  that  the  defendants  were 
common  carriers,  and  did  not  consider  the  effect  of  the  terms 
of  the  permit  upon  their  liability.  Senator  Pobtbb  was  of 
the  opinion  that  the  contract  would  not  admit  of  a  construction 
that  should  protect  the  defendants  from  a  loss  arising  fh>m 
gross  negligenoe.  It  would  seem  that  the  ease  was  in  truth 
decided  upon  the  oonstruction>of  the  contract,  as  was  the  case 
of  WeUa  v.  The  Steam  Navigation  Company  (4  Seld.,  876V« 
upon  a  precisely  similar  contract:  wee  &  £7.  (2  Comst, 
204).  Dorr  v.  The  New  Jermy  Staam  Nmrigettian  Oompcofiy  (1 
Kern.,  485),  decides  without  qualification  that  common  car* 
riers  may  limit  their  liability  by  an  express  agreement,  that 
is;  that  the  parties  may  make  their  own  contract  and  limit  the 
precise  extent  of  their  respective  risks  and  liabilities:  and 
see  Olarh  v.  Rocketer  and  Syracuse  Bailroad  Company  (4  Kern., 
470),  and  per  Allsn,  J.,  in  MenxmHle  Mutual  Ineura/noe  Com- 
pany  v.  Oajebs  (20  N.  Y.,  176).  Most  certainly  the  result  is 
in  harmony  with  that  class  of  decisions  which  exempt  the 
principal  from  losses  arising  from  the  ordinary  risks  incident 
to  the  employment  of  a  servant,  including  the  negligence  of 
his  fellow  servants,  and  hold  him  responsible  for  damages 
resulting  firom  his  own  de&ult  and  misfeasance.    The  first 
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class  of  risks  are  impliedly  assumed  by  the  senrant,  bat  the 
law  will  not  infer  that  he  undertook  to  relieve  the  master  from 
the  consequenoes  of  his  own  omission  of  duty,  for  that  would 
be  unreasonable.  As  said  before,  the  contract  before  us  in 
terms  embraces  every  degree  of  negligence  that  does  not  im- 
pute  personal  blame  to  the  defendants,  and  the  case  is  not 
within  the  difficulties  of  construction  that  were  encountered 
in  7  Hill  and  4  Selden. 

I  am  for  a  reversal  of  the  judgment  and  the  granting  of  a 
new  trial  upon  the  usual  terms. 

SsLDEN,  Ch.  J.,  and  Gk>nLD,  J.,  concurred  in  this  opinion. 

Judgment  affirmed* 


Johnson  v.  Jenkins. 


In  an  action  for  breach  of  promise,  evidenoe,  drawn  oat  by  the  plaiiktil^ 
of  dedtfatiouB  by  the  defeadAot^  tending  to  prove  that  his  failore  to 
mirry  the  plaintiff  proceeded  from  no  want  of  respect  or  attachment  to 
her,  is  proper  for  the  consideration  of  the  jury,  in  mitigation  of  damage^ 

Ihe  defendant  in  such  an  action  is  entitled  to  prove  the  truth  of  such 
declarations,  and  to  show  that  his  mother,  a  woman  in  infirm  healtib, 
was  strenuously  opposed  to  the  matoL 

Appeal  from  the  Supreme  Court  Action  for  breach  of 
promise  of  marriage.  The  plaintiff  had  a  verdict  for  five 
thousand  dollars  at  the  circuit,  and  the  judgment  was  affirmed 
at  the  general  term,  in  the  third  district  The  defendant 
claimed  a  reversal,  on  the  ground  that  two  errors  were  com- 
mitted by  the  judge  at  circuit.  First,  in  permitting  the  fol- 
lowing question  to  be  put  to  a  witness :  How  was  Louisa  (the 
plaintiff),  affected  by  the  discontinuance  of  the  defendant's 
visits,  and  Secondly,  in  excluding  the  offer  of  the  defendant 
to  prove,  in  mitigation  of  damages,  that  the^defendant's  mother 
was  strenuously  opposed  to  the  defendant's  marriage  with  the 
plaintiff,  and  that  ^e  was  in  feeble  health,  and  had  been  for 
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Bome  time^  being  weak,  nenroiui  and  subject  to  hysterical  at- 
tacks. The  defendant  was  a  young  man,  an  only  son,  and 
lived  with  his  porentBL  It  had  been  prored,  that  on  one  occa* 
tion  when  asked  the  reason  why  he  had  discontinued  his  yisits 
to  the  plaintiff,  he  had  declared  that  his  affection  and  regard 
for  her  were  undimmished,  but  that  he  could  not  marry  her 
because  his  parents  were  so  violently  opposed  to  the  match. 
The  defendant's  counsel  asked  the  court  to  charge  that  his 
expression  and  conduct  on  this  occasion,  might  be  taken  into 
consideration  by  the  jury  to  mitigate  damage&  The  court 
refused  so  to  charge,  and  the  defendant  excepted. 

Anuua  J.  Parker^  for  the  appellant 

John  n.  Beynolcbj  for  the  respondent 

Allen,  J.  The  learned  justice  charged  the  jury,  that  this 
was  one  of  a  class  of  cases  for  which  the  law  allowed  what  are 
called  aggravated  damages,  that  is,  damages  beyond  and  in 
no  way  measured  by  any  proof  of  actual  pecuniary  loss  or 
injury.  By  this  I  understand,  that  the  jury  were  told,  that 
in  this  class  of  actions,  as  in  libel,  slander,  seduction,  crim- 
inal conversation,  &a,  they  were  at  liberty  to  give  what  are 
termed  punitive  damages,  as  distinguished  from  compensa- 
tory damages,  that  is,  damages  by  way  of  punishment  to  the 
defendant,  beyond  what  would  fully  compensate  the  plaintiff 
for  the  loss  occasioned  by  the  wrongful  act  of  the  defendant 
This  part  of  the  charge  thus  understood,  was  in  conformity 
with  the  decisions  of  this  court  in  Keezder  v.  Thompson^  referred 
to,  and  reaffirmed  in  Hunt  v.  BenneU  (19  K  Y.,  178),  and 
therefore  the  exception  to  it  must  be  overruled.  Damages 
in  these  actions,  sometimes  called  vindictive,  may  be  enhanced 
by  such  fects  and  circumstances  as  aggravate  the  injury  itselfl 
Circumstances  under  which  an  offence  is  committed,  or  a  wrong 
done,  may  increase  the  real  injury  by  adding  to  the  indignvty 
and  contumely,  increasing  the  mental  agony,  and  bringing 
public  disgrace  and  consequent  loss  of  reputation  upon  the 
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injared  party.  Sacli  acts  maj  direct! j  increase  and  aggravate 
the  positive  injury  sustained  by  the  injured  party,  and  may 
very  properly  enhance  the  damages  which  a  jury  may  award. 
This  action  was  tried  upon  the  principles  of  the  cases  cited, 
and  the  theory  that  the  damages  were  not  limited  by  the  actual 
loss  or  ii\|Dry  to  the  plain tiflP,  but  were  discretionaiy,  that  is, 
that  the  jury,  in  their  discretion,  might  in  the  assessment  of 
the  damages,  punish  the  defendant  for  the  injury  done.  Of 
coarse  this  discretion  was  not  understood  by  the  court  or  jury 
to  be  an  arbitrary  di^retion,  but  a  discretion  to  be  exercised 
in  reference  to  the  &cts  proved  and  the  circumstances  attending 
the  injury  complained  of.  If  the  abandonment  of  the  plain- 
tiff  by  the  defendant^  was  wanton  and  ruthless,  and  so  accom- 
plished as  to  manifest  an  intent  unnecessarily  to  wound  her  feel- 
logs,  injure  her  reputation,  and  destroy  her  future  prospects, 
all  the  circumstances  showing  the  defendant  to  have  been 
influenced  by  bad  motives,  then  the  largest  measure  of  dam- 
ages, not  Only  by  way  of  compensation  to  the  plaintiff  but,  under 
the  rule,  by  way  of  punishment  to  the  defendant,  were  proper. 
If,  on  the  contrary,  the  breach  of  promise  was  occasioned  by  a 
change  of  circumstances,  which,  without  l^ally  justifying,  took 
from  the  abandonment  all  its  character  of  cruelty  and  wanton* 
ness,  and  the  defendant  in  withdrawing  from  his  engagementi 
was  tender  of  the  feelings  and  reputation  of  the  plaintiff 
and  so  accomplished  his  purpose  as  to  leave  no  stain  upon  her 
reputation,  and  do  the  least  injury  to  her  feelings  and  future 
prospects,  it  would  be  a  case  for  compensatory  damages  merely. 
And  so  the  just  measure  of  damages  may  be  varied  by  every 
\  shade  and  variety  of  circumstances  between  the  two  extremesi 
\,  and  hence  every  circumstance  which  can  characterize  the  trans* 
}  action,  or  throw  light  upon  the  acts  and  the  motives  of  the 
vjactors  is  admissible  in  evidence. 

It  is  not  like  an  action  upon  a  promissory  note,  where,  the 
breach  of  promise  being  proved,  the  damages  are  fixed  and 
certain,  but  the  circumstances  or  the  motives  of  the  breach 
affect  the  damages.  Every  circumstance  attending  the  break- 
ing off  of  the  engagement  becomes  a  part  of  the  res  gesta. 
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The  reaaoDB  wbieh  were  operative  and  influential  with  the 
defendant  are  material,  ao  fiur  as  they  can  be  asoertained ;  and 
whether  they  are  anch  as,  tending  to  show  a  willingness  to 
trifle  with  the  contract  and  with  the  rights  of  the  plaintiff , 
should  enhanqe  the  damages,  or,  on  the  contrary,  showing  a 
motive  consistent  with  any  just  appreciation  of  anck  regard  for  ^ 
his  duties,  should  confine  the  damages  within  the  limit  of  a 
JQSt  compensation,  will  always  be  for  the  jury  to  determine.    / 

The  cause  was  left  to  the  jury,  withdrawing  from  them  %I1 
that  the  defendant  had  said  in  conversationa  elicited  by  the 
plaintiff,  {is  to  the  reason  for  his  refusal  to  keep  his  promise, 
•AS  a  wanton  and  unexplained  breach  of  promise,  and  neces- 
sarily an  aggravated  breach  of  promise  deserving  punishment 
Had  the  defendant,  by  his  declarations,  shown  a  wicked  mind 
in  the  transaction,  it  is  evident  that  they  would  very  properly 
have  been  submitted  to  the  jury  further  to  enhance  the  dam^     i 
^  ges.  (2  Greenl.  Ev.,  §§  266,  267;  Mayne  on  Dam.,  282.)    It^   , 
would  seem  to  follow,  that,  when  the  refusal,  as  proved  by  the  ^^ 
plainti£^  is  accompanied  with  remarks  and  declarations  doing   \ 
ample  justice  to  the  plaintifl^  and  taking  from  the  act  the  sting  / 
and  injury,  so  &r  as  kind  feelings  and  good  motives  can  take  / 
from  a  wrong  act  its  sting  and  lessen  its  capacity  to  injure,/ 
such  declarations  should  be  submitted  to  the  jury  in  mitiga/ 
tion  of  damages.    The  judge  erred,  I  think,  in  instructing  th6 
jury  that,  so  fieur  as  such  declarations  had  been  proved,  they 
were  not  at  liberty  to  consider  them,  to  lessen  their  verdict 
But  the  defendant  offered  to  prove  that  the  declarations  werd 
true,  to  wit,  that  his  mother  was  strenuously  opposed  to  th6 
marriage  with  the  plaintiff,  and  that  he  yielded  to  this  parental 
opposition.    This  was  excluded;  and  in  this,  I  think,  the, 
learned  justice  also  erred.    It  certainly  was  no  bar  to  iSnt 
action,  and  did  not  tend  to  reduce  the  damages  below  that    ^v,  / 
aiDount  which  would  compensate  her  most  fully  for  all  the  loss       V 
avustamed  by  her  in  reputation,  anticipated  frrture  settleraent      /  \ 
in  Kfe,  and  mental  and  bodily  suffering;  but  it  did  tend  16     /    \ 
mitigate  the  damages,  so  far  as  they  Ynight  be  aggravated  ot  J       I 
ponitive.    Evidence  of  this  character  was  admitted  in  /rvth^ ' 
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V.  Oremwood  (1  0.  &  P.,  850),  and  in  McKe^  v.  Ndaoa  (4  Cow^., 
856) ;  and  no  intimation  is  foond  anywhere  that  it  was  impro- 
perly adxnitted,  although  the  case  first  mentioned  is  cited  in 
1  Parsons  on  Contracts,  558,  and  it  is  plainly  to  be  inferred 
that  the  ruling  of  the  circuit  judge  in  McKee  r.  Ndson  was 
j  fully  approved  by  the  Supreme  Court.    To  say  that  the  plain* 
/  tiff  may  enhance  or  aggravate  the  damages  by  proof  of  the 
circumstances  attending  the  commission  of  the  wrong,  and  that 
tl}p  like  circumstances  may  not  be  given  on  evidence  in  miti- 
gation, or  rather  in  the  prevention  of  punitive  damages,  when 
■   the  jury  may,  in  their  discretion,  allow  punitive  damages  for 
\  an  unexplained  injury  of  .this  character,  is  not  only  unjust^ 
\  but  unreasonable.    The  law  does  not  so  unreasonably  deprive 
one  party  of  the  benefit  of  facts  which  it  gives  to  the  other. 

The  judgment  must  be  reversed  and  a  new  trial  granted { 
costs  to  abide  the  event 

Seldek,  Ch.  J.,  Dxino,  SuTHSBLiin),  and  Smith,  Ja,  con- 
curred. 

Davibs,  J.  (dissenting.)  To  arrive  at  a  correct  conclusion 
as  to  the  propriely  and  correctness  of  the  decisions  at  the  cir- 
c,uit,  it  will  be  profitable  to  recuf  to  the  nature  of  the  action, 
and  the  principles  which  regulate  the  recovery  of  damages 
therein.  Althoijgh,  technically,  it  is  denominated  an  action 
for  a  breach  of  contract,  the  action  being  founded  on  a  contract 
of  marriage,  yet  it  is,  actually,  given  to  afford  an  indemnity  to 
the  misused  party  for  the  temporal  loss  which  the  party  has 
sustained  in  not  having  the  contract  fulfilled.  And  this  has 
always  been  held  to  embrace  the  injury  to  the  feelings  and 
affections,  wounded  pride  and  the  loss  of  marriage.  ( Wdk  v. 
Padgett^  8  Barb.,  828.)  It  is  a  well-settled  rule,  that  the  damsr 
ges  in  actions  of  contract  are  to  be  limited  to  the  consequence 
of  the  breach  of  contract  alone,  and  that  no  regard  is  to  be  had 
to  the  motives  which  induced  the  violation  of  the  agreement 
(Sedg.  on  Dam.,  208.)  To  this  general  rule  there  is  one  excep- 
tion, in  the  case  of  a  breach  of  promise  of  marriage.    In  this 
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action,  though  in  form  ex  contractu^  yet|  it  being  ij 
from  the  nature  of  the  case,  to  fix  any  role  or  measure  of 
damages,  the  jury  are  allowed  to  take  into  their  oonaideralion 
all  the  circumstanoes,  and,  provided  their  conduct  ia  not  marked 
bj  prejudice,  passion,  or.  corruption,  they  are  permitted  to 
exercise  an  absolute  discretion  over  the  amount  of  compensa- 
tion. (Sedg.  on  Dam.,  210.) 

.  In  Southard  v.  Reaford  (6  Cow.,  264),  Walwobth,  Circuit 
Judge,  chaiged  the  jury  "  that,  in  cases  of  this  kind,  the 
damages  are  always  in  the  discretion  of  the  jury,  and,  in  fixiiig 
the  amount,  they  have  a  right  to  take  into  consideration  the 
nature  of  the  defence  set  up  by  the  defendant;"  and  this 
charge  was  held  unexceptionable  by  the  courts  which  addS| 
''  that  there  can  be  no  well-settled  rule  by  which  the  damages 
in  every  case  are  to  be  regulated.  They  rest  in  the  sound 
discretion  of  the  jury,  under  the  circumstances  of  each  par- 
ticular case." 

The  question  admitted  under  objection  is  not  obnoxious  to 
the  criticism,  made  by  the  defendant's  counsel,  that  it  calls  for 
ihe  opinion  of  the  witness.  The  plaintiff  being  entitled  to 
recover  damages  for  the  injury  to  her  feelings,  expectations 
and  wounded  pride^  as  well  as  thos?  occasioned  by  loss  of  the 
marriage,  it  was  clearly  competent  for  her  to  show  how  her 
ftelinga,  affections  and  pride  were  affected  by  the  breach  of 
contract  on  the  part  of  the  defendant  It  would  have  been 
competent  for  him  to  have  shown,  in  mitigation  of  damages, 
that  she  regarded  and  treated  his  abandonment  of  her  with 
levity,  and  was  wholly  unaffected  by  it ;  that  she  immediately 
formed  another  marriage  engagement;  and  that  her  conduct 
was  otherwise  objectionable.  I  see  no  objection,  therefi)re,  to 
the  plaintiff  showing  how  she  was  affected  and  acted  on  the 
occasion  of  the  defendant's  misconduct  It  was  not  laying  the 
ground  for  any  specific  recovery  for  dunages  on  account  of 
Uie  effect  upon  her  feelings,  but  as  an  element  for  the  further 
consideration  of  the  jury.  It  was  on||[  showing  a  Act  which 
naturally  and  obviously  resulted  from  a  breach  of  such  a  coi^ 
tract,  when  there.was  affection  and  sincerity  on  the  part  of  the 
Smith.— Vol.  X.  88 
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The  tefltimoDj  was,  therefore,  properly  admitted. 
In  JohMon  y.  OatUkina  (1  John.  C«,  116),  the  Sopreme  Court 
of  this  State  held  that,  with  a  view  to  the  mitigation  of  dama- 
ges in  an  action  for  breach  of  contract  of  marriage,  it  was 
oompetent  for  the  defendant  to  show  lioentioos  conduct  in  the 
plaintiif,  and  her  general  eharacter  bb  to  sobriety  and  virtue. 
In  WSlard  v.  Stone  (7  Oow.,  22),  the  Supreme  Court  held  that 
evidence  ci  the  gross  and  indecent  fi^niliarity  between  the 
plaintiff  and  another  person  should  have  been  received  in 
mitigation  of  damages.  The  same  rule  was  affirmed  in  Ptabner 
▼•  Andretos  (7  Wend«,  142)i  It  was  the  conduct  of  the  plain- 
tiff which  it  was  held  to  be  admissible  in  mitigation  of  dama- 
ges. The  rules  governing  this  action  ai«  clearly  laid  down  by 
Sedgwick,  J.,  in  Boyntan  v.  Kdlogg  (S  Mass.,  188).  They 
are,  1.  That,  if  the  plaintiff  was  of  bad  character  at  the  time 
of  the  promise  oi  marriage,  and  that  was  unknown  to  the 
defendant,  the  verdict  ought  to  be  in  his  fitvor ;  2.  If  the 
plaintid^  after  the  promise,  had  prostituted  her  person  to  any 
other  than  the  defendant,  she  dearly  discharged  the  defendant; 
6«  That,  if  her  conduct  was  improperly  indelicate,  although 
ftot  criminal,  before  the  promise,  and  it  was  unknown  to  the 
defendant,  it  ought  to  be  considered  in  mitigation  of  damages; 
1.  That,  if  such  was  her  conduct,  after  the  promise,  it  was  also 
proper  for  the  consideration  of  the  jury  in  mitigation  of  dama* 
ges. 

It  will  be  observed  that  in  all  these  cases  the  conduct  of  the 
plaintiff  was  admitted  to  mitigate  the  damages.  And  although 
H  is  true  that  the  conduct  of  the  defendant  had  been  always 
admitted  to  aggravate  the  daibages,  it  has  never  yet  been 
allowed  to  mitigate  or  reduce  them  when  the  plaintiff  would 
etherwise  be  entitled  to  recover.  It  is  difficult  to  perceive 
On  what  principle  such  evidence  is  to  be  allowed.  The  con- 
duct of  the  plaintiff  in  a  case  where  the  recovery  for  damages 
is  allowable,  may  be  availed  of  by  the  defendant  to  reduce  or 
mitigate  what  the  jury  ^ould  otherwise  be  authorized  to  allow 
die  plaintiff  for  the  breach  of  contract  on  the  part  of  the  de- 
fendant   So,  also,  the  improper  conduct  of  the  defendant,  as 
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ia  aedociDg  tlie  plaintiiF  under  promiae  of  marriage,  ma^  be 
giTen  in  evidence  to  aggrarate  the  damagea  It  ia  not  seen 
mpon  what  prinoiple  the  condact  of  the  defendant,  or  of  thoee 
connected  with  him,  or  the  influences  which  they  may  exe^ 
eiaeCTer  him,  can  be  imputed  to  the  plaintiff  so  that  the  effect 
ahali  be  to  mitigate  or  reduce  what  she  would  otherwise  be 
entitled  to  recover.  If  this  be  so,  why  should  not  the  ooDduct 
and  acts  of  the  plaintiff  and  those  connected  with  her  be  given 
in  evidence  to  aggravate  or  enhance  the  damages  which  she 
would  otherwise  recover?  No  reason  is  perceived,  why  if  the 
rae  state  of  facts  is  to  be  admitted  to  reduce  the  damages,  why 
the  other  should  not  be  to  enhance  them-  It  is  the  misconduct 
on  the  part  of  the  plaintiff  in  respect  to  the  same  transao* 
tion  tending  to  diminish  the  degree  of  injury,  which,  on  the 
whole,  is  fidrly  to  be  attribated  to  the  defendant  (2  GreenL 
Ev.,  §  267.)  It  is  urged  that  the  case  of  Irving  v.  Oreentvooi 
(1  Oar.  &  P.,  860),  is  an  authority  for  the  admission  of  the 
evidence  embraced  by  the  defendant's  offer.  That  case  is  cited 
by  PlBnons(l  Pan.  on  Oon.,  668;  Saund.  PL,  666;  1  PhiL 
Bv.,  190,  by  Edwards)^  as  authority  for  the  position,  that 
evidence  thai  the  parents  of  the  d^ndant  disapproved  of 
the  engagement  has  been  received  in  mitigation  of  damages. 
The  case  is  not  very  accurately  reported,  and  a  careful  ezami* 
nation  of  it  will  show  that  the  point  ruled  falls  far  short  of 
the  text  above  quoted.  It  was  a  case  of  breach  of  promne^ 
and  was  triad  at  JR&i  Priva  before  Abbott,  Oh.  J.  It  is  stated 
tfatt  the  defendant's  counsel  wished  to  diow  in  mitigation  of 
damages^  that  the  father  and  other  relatives  of  the  defendant 
disiqpproved  of  the  match.  It  is  stated  that  Abbott,  Gh.  J., 
allowed  evidence  to  be  given  of  their  disapproval  and  the 
seas<m  they  assigned  for  it,  but  in  stating  what  actually  oo* 
Quned  on  the  trial,  it  is  said  the  Chief  Justice  allowed  it  to  be 
proven,  the  fether  of  the  defendant  being  an  incompetent 
witness,  that  h^  the  fiither,  had  expreafl^o  the  defenduit  his 
dislike  to  the  match  on  account  of  m^B^  character  of  the 
piait^^ff  That  bad  character  consisted  Iff  the  fact  that  she  had 
had  a  child  by,  as  it  was  alleged,  another  man. 
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ITow  it  is  seen  that  the  only  point  ruled' wa0|  that  the  de» 
fendant  might  in  mitigation  of  damages  give  in  evidepoe  the 
opposition  of  the  fatner  to  the  match,  when  he  assigned  as  a 
reason  for  such  opposition  the  bad  character  of  the  plaintift 
This  case  stands  solitaiy  and  alone  in  the  books  as  an  autho- 
rity, that  the  damages  maj  be  mitigated  otherwise  than  bj 
khe  conduct  of  the  plaintiQl  In  McKet  v.  Ndson  (4  Cow., 
855),  Edwabds,  J.,  at  the  circuit,  allowed  the  fitther  of  the 
defendant  to  prove  that  he  and  the  mother  of  the  defendant 
remonstrated  with  him  against  his  marrying  the  plaintiff  But 
the  verdict  having  been  for  the  plainti£^  the  court  did  not 
pass  on  the  objection  taken  by  ihe  plaintiff's  counsel  to  the 
introduction  of  this  testimony.  It  must  be  conceded  that 
neither  of  these  cases  come  up  to  the  propositions  of  the  de* 
fendant  in  this  case.  The  offer  in  this  case  was  to.  show  that 
the  defendant's  mother  was  strenuously  opposed  to  the  de* 
fendant's  marriage  with  the  plaintiff.  That  she  was  in  feeble 
health  at  that  time,  and  had  been  for  a  long  time.  The  plain* 
tiff  objected  to  the  proof  so  offered,  and  it  was  excluded  and 
the  defendant  excepted.  The  exception  taken  is  to  the  exdu* 
sion  of  the  whole  proof  so  offered,  and  if  any  part  was  im- 
proper  and  illegal,  the  objection  was  properly  sustained.  It 
is^ot  now  contended  that  the  state  of  the  health  of  the  de* 
fendant's  mother  could  properly  be  shown  in  mitigation  of  the' 
plaintiff's  damages.  It  was  therefore  properly  excluded,  and 
the  exception  being  to  the  exclusion  of  the  whole  offer,  if  any 
part  was  illegal  and  improper,  the  exception  &ils.  But  I  pre- 
ibr  to  put  my  opinion  on  the  broader  ground  that  the  whole 
evidence  was  inadmissible.  It  never  can  be  that  the  acts  and 
conduct  of  third  parties,  produced  it  may  be  by  the  repre* 
sentations  of  the  defendant,  to  enable  him,  more  easily  and 
with  less  hazard,  to  break  his  contract,  can  have  any  just  or 
legitimate  influence  in  reducing  the  damages  which  the  plain- 
tiff  would  otherwia^^ntitled  to  recover.  It  is  the  conduct 
of  the  parties  to  tti^^ftrd  which  is  the  subject  of  inyestiga> 
tion,  and  the  plaintiffxan  never  be  prejudiced  by  the  acts  and 
conduct  of  others  with  whom'she  has  had  no  connectioni  and 
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which  WHS  not  iofluenoed  hy  anything  which  she  had  dona 
The  sanction  of  such  a  rale  would,  in  my  judgment,  be  an 
inttmation  to  parties  that  they  might  violate  their  oontraci 
almoBt  with  impunity. 
The  judgment  should  be  affirmed. 

Wbioht  and  Gould^  Js.,  were  also  for  affirmance^ 


Judgment  reversed  and  new  trial  ordered. 


Thx  Piofli 


V.  Thx  Albant  and  Yibkoivt  Bailboad 

COXPANT. 


A  nilroad  oorpontion  which  has  completed  its  road  between  the  termini 
named  in  its  charter  or  artidefl^  forfeits  ito  franchiae  by  abandoning  or 
oeafiing  to  operate  s  part  of  the  route. 

J2  feenw  that  the  corporation  owes  a  datj  to.  the  public  to  exeroiee  the 
franchise  granted  to  it^  and  that  it  cannot  abandon  a  portion  of  ita  road 
and  incur  a  forfeiture  at  its  mwe  pleabura.  Per  BJono^  SmEmLiiiD^ 
Aluoi,  and  Smiths  Ja 

The  remedy,  however,  is  not  an  action  in  equity,  on  behalf  of  the  public^ 
to  enforce  a  specific  performance,  but  by  mandamus  or  indictment  or,  at 
the  election  of  the  State,^  by  proceeding  to  annul  the  corporation.      # 

Appkal  fix>m  the  Supreme  Court  A  corporation^  under 
ihe  name  of  the  Albany  Northern  Bailroad  Company,  was 
formed,  in  1861,  pursuant  to  the  provisions  of  the  general 
railroad  act^  for  the  purpose  of  constructiDg, .  maintaining 
and  operatbg  a  railroad  between  the  city  of  Albany  and 
Eagle  Bridge,  in  the  county  of  Bensselaer.  The  road  was 
constructed,  and  put  in  operation  in  1868,  and  continued  to  be 
run  until  September,  1869.  The  Company,  in  1862,  had  given 
a  mortgage  upon  all  its  property  and  franchises,  which  was 
foreclosed  and  the  mortgaged  property  sold  on  the  16th  Sep- 
tember, 1869.  The  purchaser  at  such  sale,  and  his  associates, 
on  the  6th  Oct6ber,  1869,  organized  a  new  corporation,  under 
the  name  of  the  Albany  and  Vermont  Bailroad  Company  (the 
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dofendant^  for  the  parpose  of  maintaining  and  operating  the 
pniehased  road ;  and  in  the  artidea  of  aaaociation  it  was  stated 
that  the  road  of  the  new  Company  was  that "  originally  owned, 
oonstracted,  maintained  and  operated  by  the  Albany  Northern 
Bailroad  Company,  running  fiix>m  the  city  of  Albany  to  Eagle 
Bridge,  in  the  oonnty  of  Bensselaer,  from  and  to  which  places 
the  same  is  to  be  maintained  and  operated."  For  fifteen  days 
after  its  oiganization,  the  defendant  operated  its  railroad  from 
Albany  to  Eagle  Bridge,  and  then  wholly  ceased  to  operate 
that  part  of  the  same  lying  between  Waterford  Junction  and 
Eagle  Bridge  (about  twenty-one  miles  of  the  entire  routed  but 
has  continued  to  operate  the  part  between  Albany  and  Water* 
Ibrd  Junetioo.  In  September,  1860,  with  the  view  of  wholly 
abandoning  the  operation  of  that  part  of  its  road,  the  defend* 
ant  took  up  and  removed  all  the  iron  rail  thereon  between 
Waterford  and  Eagle  Bridge,  and  between  those  points  so  dis- 
mantled the  strueture  as  to  render  it  wholly  unfit  for  use  and 
travel  for  railroad  purposes.  The  defendant  being  engaged  in 
Temoviag,  with  a  view  to  abandonment,  the  iron  track  and 
fixtures  used  in  the  operation  of  its  road  east  of  the  Waterford 
Junction,  this  action  was  commenced  by  the  Attorney-General. 
The  complaint  prayed  that  an  injunction  might  be  granted, 
retraining  the  selling,  taking  up  or  removing  of  the  iron 
track  and  fixtures  of  said  road,  and  demanded,  as  relief,  that 
the  defendant  be  required  to  reopen  and  operate,  for  public 
nsci  that  part  of  its  railroad  from  Waterford  Junction  to  Eagle 
Bridge,  and  spedflcally  perform  all  the  duties  and  obligatioos 
lestiag  by  law  cqpoa  it  as  a  railroad  corporation.    " 

The  trial  was  before  a  referee,  Vho  dismissed  the  oorafdainl 
Upon  appeal  judgment,  entered  on  his  direclbn,  was  affimed 
at  genend  term,  in  the  third  distriot,  and  the  plaintiff 
appealed  t»  this  oratt 

Mm  H.  B^noUk,  for  the  appellant 

Jckifk  R  Oale  €tnd  WtOiam  A.  Buuhj  for  the  reqKmdent 
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WsiGHTy  J.  The  defendint  has  Tolimtaril/  abtndoiied  itt 
of  its  road  east  of  the  Waterfoid  Junction,  whilst  it  is  oon- 
tinuiog  the  operation  of  that  part  between  Albany  and  Water- 
ford,^  in  connection  with  the  Bensseker  and  Sasmtoga  Bailroad. 
It  is  exercising  its  corporate  rights  and  privikgefl^  and  the 
franchise  granted  by  the  State  to  maintain  and  cpeiaAe  a  ndl^ 
road  between  Albany  and  Bagle  Bridge,  in  the  operation  of 
one  between  Albany  and  Wateifcid  Junetion,  witkmt  any 
assent  by  the  Iqpslatoie  to  the  abaadoom^nt  oi  uy  part  ct 
its  road,  or  any  IqgislatiTe  modifioalioii  of  the  fianduse  granted 
to  it.  This  cannot  be  legally  done.  It  is  the  exeiciae  of  a 
franchise  or  privil^^  not  conferred  npon  thedef<^dairtby  kw. 
Bat  it  is  not  the  precise  qneslion  now  presented.  The  piesoa^^ 
question  is,  whether  a  railroad  oorporatiiOD,  famed  nndet  tiaa 
general  actfc  for  constructing,  nxaintaining  and  operating  a  rail» 
« road  upon  a  definite  .route  and  between  planes  speaifled  in  ks 
articles  of  association^  mi^  be  eompellad  by  a  eoiutcf  eqnity, 
in  an  action  brought  by  the  State,  after  it  has  oonstraeted  its 
road,  to  continue  to  maintain  and  operate  it  Of  eonrse^  it  ia 
not  pretended  that  such  an  action  can  be  mainlaaned^  or  the 
power  exercised  by  the  courts,  unless  the  oUigalion,  or  dnty^ 
is  imposed  by  law  on  the  oorpoiatio&  to  maintaia  aiid  operat^ 
its  road  for  the  public  use  and  benefit 

The  inquiry  primarily  suggasted  is,  whether  there  be  mef 
express  legal  obligation  or  duty,  or  sfty  te  ba  neeessarily  im« 
pHed,  resting  on  a  railroad  cofporation,  to  maintain  and  ^qmrate 
its  road  for  the  public  uae,ir3vefqpectiFe  of  its  own  interests.    If 
any  such  obligation  or  duty  ia  imposedi  it  is  by  the  gatiesal 
law  under  which  the  corpomtian  k  oieated,  or  to  be  implied 
from  its  provisionsi  or  those  of  the  ebasfter  of  the  compaDjr«r 
The  railroad  act  does  noty  in  terms^  reqaiie  a  oooapany  oli|{att«  i 
iseed  undor  it  to  construct^  maantam  or  opesala  the  raflwajr  I 
mentioned  in  itsartUdes  of  assooktkm.    The aet k pentussive^  I 
and  not  mandatory^    The  aeaoeklos  aae  mdowed  with  oarpo* 
rate  existence,  and,  as  a  corponrtiODi  yeated  with  powers  ter 
constnict  and  operate  a  railroad  for  theconteyanoe  of  penme 
and  property  between  established  poinds^  ati^  m  ihk  sense^  ta 
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exerdse  a  public  employment  The  associates,  by  the  act  of 
acquiring  corporate  ezistencei  do  not  absolutely  agree  with  the 
State  that,  in  consideration  of  such  corporate  existence,  and 
the  franchise  with  which  they  are  inrested,  that  they  wfli  con- 
struct the  railroad  mentioned  in  the  charter,  and  continue  to 
operate  it  during  their  corporate  existence.  No  contract  obli- 
gation is  thereby  created  ofl  the  part  of  the  coiporation.  This 
is  apparent  from  the  act  itself  The  corporation  is  first  brought 
into  existence,  and  powers  conferred  on  it  for  the  execution  of 
a  special  purpose,  viz.,  to  construct,  maintain  and  operate  a 
mlroad  for  the  conyeyanoe  of  persons  and  prc^r^.  There 
is  no  absolute  requirement,  or  obligation  assumed,  by  the  coi^ 
poration  created  under  the  act,  to  execute  the  purpose.  Indeed, 
the  law  itself  contemplates  that  there  may  be  an  omission  of 
neglect  to  cany  out  the  object  of  the  association,  and  a  non« 
user  of  the  corporate  privileges.  Unless  the  corporation  b^ns 
to  construct  its  road,  and  expend  ten  per  cent  of  its  capital  in 
such  construction,  within  two  years  after  its  articles  of  associa- 
tion are  filed,  or  finish  the  road  and  put  it  in  operation  in  fiTS 
years  from  the  time  of  filing  such  articles,  its  corporate  exist- 
ence and  powers  are  to  cease.  (Laws  of  1860,  ch.  140,  §  47.) 
^e  penalty  for  the  non-user  of  the  corporiite  rights  and  privi- 
leges for  five  years,  is  a  forfeiture  of  such  rights  and  privi]q;eB. 
It  is  optional  with  the  corporation  whether  it  will  exereise  the 
powers  bestowed,  or  undertake  the  work ;  and,  being  so,  the 
grant  and  acceptance  of  the  railread  firanchise  cannot  properly 
be  construed  as  a  contract  between  the  State  and  corporation, 
binding  the  latter  to  construct  and  maintain  the  railroad  for 
the  public  benefit  It  is  only  from  the  charter  and  its  accept- 
ance that  any  contract  relation  between  the  State  and  the  cor- 
poration can  arise;  and  such  contract  must  be  operative,  if  at 
all,  the  moment  the  charter  is  accepted.  The  provisions  of  the 
xailroad  act  negative  the  idea  that  any  contract  relation  between 
the  State  and  the  corporation  formed  under  it  springs  out  of 
Ike  grant  and  acceptance  of  the  franchisa  There  is,  therefore, 
BO  contract  obligation  resting  on  a  corporation,  brought  into 
SBOStenoe  by  the  railxoad  act,  in  &vor  of  the  State  or  interested 
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dtizeiifl,  to  oonstnict)  maintain  and  operate^  for  the  public 
ooBTenience  and  hm^  ibe  road  named  in  its  aitieles  of  aaBooia* 
lion.  Bat  is  the  duty  speeially  declared,  or  neoeflsaiily  to  be 
implied  from  the  proviaioiiB  of  the  railroad  act?  There  is  no 
aach  dntj  apeciall j  declared.  There  are  no  ezprees  words  of 
the  aot  requiring  the  oorporation  created  under  it  to  make  and 
maintain  the  roadway.  Had  there  been,  there  would  probably 
kaire  been  bat  few  corporationa  formed  under  it  Nor  do  I 
think  the  duty  can  be  clearly  collected  from  the  general  pujr» 
view  of  the  whole  atotola  To  promote  the  oonatruction  and 
maintenance  of  railroads  to  be  publidy  used  in  the  conyeyance 
of  persons  and  property;  is  undoubtedly  a  purpose  ot  the  law. 
It  invites  capitalists  into  this  field  of  enterprise,  not  as  publio 
servants,  charged  with  a  public  duty,  but  as  private  corpora* 
txHS,  whose  privileges  are  to  be  exeidsed,  if  at  all,  under  limi* 
tations  and  restrictions,  looking  to  the  benefit  of  travelers  and 
patrcms  of  the  work.  The  legislature,  in  eieet,  say,  as  the 
proposed  road  is  to  be  of  publio  utility,  we  empower  ypu  to 
build  andoperate  it,  and  to  that  end  confer  on  you  corporate 
existence  and  the  power  to  act  in  a  corporate  capacity,  and 
also  the  further  power  to  take  lands  for  corporate  use,  m  mv^ 
turn.  The  corporation  is  easenlially  a  private  one.  If  it  con* 
structe  and  operates  the  road,  it  is  to  do  it  under  the  limitations 
and  restrictions  imposed  by  the  law.  It  may  never,  however^ 
enter  upon  the  conatruction  of  the  proposed  road.  Lupr- 
mountable  obetades  may  intervene  to  the  prosecution  of  the 
work.  The  law  seems  to  contemplate  such  a  state  of  tiungs ; 
and  provides  that,  in  the  event  of  non*user  of  the  corporate 
privileges,  or  a  non-completioa  of  the  road  within  a  limited 
period,  such  corporate  privileges  shall  cease.  These  provisiona 
are  inconsistent  with  die  idea  that  the  duty  is  assumed  by  the 
company  to  construct  the  proposed  road  from  having  obtained 
a  charter 'for  that  purpose,  or  that  it  is  within  the  scope*or 
intention  of  the  act  to  absolutely  impose,  for  public  benefit^ 
such  duty  on  the  corporators.  Permission  is  given  to  make 
the  road,  and  the  law  leaves  the  question  of  the  exercise  of  iti 
powers  to  the  option  of  the  company.  This  would  not  have 
Smtth.— Vol.  X.  84 
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been  sO|  if  the  legislature  had  intended  to  Teqaire  the  constnuy 

tion  and  operation  of  the  proposed  road  for  any  period  whaV 

ever.    For  anything  of  an  obligatory  character  in  the  act^  the 

aflsociate8|  after  corporate  oi^^anizationi  may  proceed  to  ooft* 

struct  the  projected  road,  or  they  may  omit  or  neg^teet  lo  do  it 

imd  forfeit  their  corporate  priTileges,    This  option  exiatingi  it 

negatiyea  the  notion  that  any  daty  ia  imposed  to  build  the  road* 

And  if  no  duty  ia  imposed  to  conatruct^  it  must  foUoir  thai 

there  ia  none  to  montain  and  operate  the  road  after  conatnic^ 

^tion.    Such  duty  cannot  be  orea^  by  the  act  of  the  conpora* 

tion  itsel£    There  is  nothing  in  the  railroad  act,  nor  power 

anjTwhere,  to  prevent  a  railroad  corporation  from  abandoning 

its  road  and  forfeiting  its  corporate  privileges  by  noa*uaer,  if 

it  chooses  to  do  so.    Neither  by  the  pioyisiona  c^  the  statute^ 

Qor  otherwise,  is  it  under  any  legtl  obligation,  or  owes  aaj  ^ 

duty  to  the  State  or  the  public,  to  maintain  and  operate  it» 

road  for  an  instant  of  time  after  its  own  interests  shall  cease  t» 

be  subserved  thereby. 

I^  then,  there  be  no  legal  obligation  or  duty,  fpiagiDg  out 
tf  the  grantand  acceptanceof  arailroad  fimnduaB|Or  imposed 
by  the  railroad  act,  resting  on  the  corporation  to  maintain  and  \ 

openuke  its  road  for  public  use,  the  state  cannot  maintain  aft 
action  or  a  court  of  equiky  compel  its  BMintenance  aad  opem- 
tion.  The  obligation  or  duty  in  fovor  of  the  State  or  the 
fpu^lio  must  exist,  or  it  cannot  be  enforced.  It  is  only  upon 
the  theory  of  an  existing  obligatory  contract  between  the  Stsle^ 
and  the  corporation,  binding  the  latter  to  maintain  and  opexaia 
the  railroad  for  the  use  of  the  public,  or  that  such  dnty  is  im» 
posed  by  law,  that  the  State  can  intecfors  by  aotiosi,  or  the 
Nfiourts  eraipel  a  specific  perfonnanoe.  Indeed,  if  the  duty  he 
merely  enjeiaed  by  the  railroad  aol^  I  cannot  well  see  how  it  | 

can  be  eitfoloedi  by  actioit  The  railroad  franchise  is  giantsA 
upon  ooaditaon,  that  the  corpomtion  will  eoostmotand  opeiala 
the  railroad  named  in  its  aHicles  of  assooiation.  Qsanta  upoe 
eottditioii,  without  express  covenant,  are  never  tin  subject  of 
an  action  for  apecifio  performance.  The  right  is  forfeited,  and 
th^  redress  ia  by  reclaiming  it    Besides,  wex^  fte  breach  isof 
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s  mere  statute  duty,  an  aciicm  is  not  the  appiopmte  remedy. 
It  has  been  held,  that  when  the  daty  to  build  a  nflroad  wai  ^ 
impenitiye  by  the  aot  aathorixiiig  it^  that  it  oonld  not  be  en*  / 
frtoed  by  injunction,  at  the  suit  of  the  Attoiney-Oeneral.  {A$^ 
tmiey-emmi  r.  JXrmmj^mn  RR^7  Bng.  L  4  Bq.  K,  288.) 
These  aie  variona  doliea  ohaiged  upon  companiea  by  the  xmil- 
load  aet^  anch  aa  maintaining  Ibnoea  or  fimn-oroeringa.  In 
•aoh  oaaoB,  aa  action  by  the  Atfeomej-Oeneral  fi>r  apedflc  per- 
fonnance  woajd  be  widioat  a  precedent  The  only  admiaaible 
xemedief)  it  aeema  tome,  for  a  breadi  of  the  datica  ohai^ged  on 
ooipoiataona  by  the  railroad  act,  aie  mandamuB|  or  qno  mi* 
laoto,  or  indictment 

I  am  cf  the  opinion,  that  a  xailroad  corporation,  organised 
under  the  general  aot^  cannot  be  compelled  at  the  anit  of  ^e  ' 
Attomey-Oeneral  to  le^n  and  operate  a  road  that  it  haa 
abandoned,  and  that  if  such  corporation  chooses  to  abandon  its 
irorks,  and  no  longer  assert  the  corporate  rights  and  piivileges 
eon&ned  on  it  by  its  charter,  the  remedy  of  the  State  is  not 
by  action  for  specific  performance.  The  only  remedy  where 
there  has  been  a  total  abandonment,^  and  a  non-nser  of  the 
corporate  powers^  is  an  action  by  the  people  to  vacate  the 
charter  or  annul  the  existence  of  the  corponation,  and  a  like 
lemedy  la  appUcaUe^  when  the  corporation  shall  abandon  part 
of  its  road,  and  continue  to  operate  the  remainder  under  its 
corporate  fianchise.  A  company  endowed  with  a  franchia^ 
cv  prtyilege  to  maintain  and  c^perate  a  railroad  on  a  fixed  route, 
and  between  places  named  in  its  charter,  cannot  exoeise  the 
fieanchise  or  pririlege  in  the  operation  of  a  road  upon  another 
rottte,  and  between  other  places.  The  franchise  can  only  be 
lq;idly  exercised,  by  the  corporation  operating  ita  entire  road« 
There  is  no  privil^  granted  or  right  obtained  to  operate  a 
part  thei6(^  and  if  it  ahonld  undertake  to  do  so,  it  is  exerda* 
inga  fieanchise  or  priyilflge,  without  legal  sancti<m.  An  actioB 
is  authoiiaed  by  statute  to  be  brought  by  the  Attomey-Qene- 
nl,  in  the  name  of  the  people  of  the  State,  on  leave  granted 
by  the  Supreme  Court  ora  judge  thereof  tovacate  the  ehartes 
or  annul  die  existenoe  of  a  corpoiation,  whenever  anch  oorpo* 
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ntioxi  shall  ezerciae  a  franchise  or  privilege  not  conferred  upon 
it  by  law.  (Code,  §  480.) 

In  the  present  case  the  defendant  being  endowed  with  the 
franchise  or  privilege  of  maintaining  and  operating  a  railroad 
between  Albany  and  Eagle  Bridge,  has  voluntarily  abandoned 
the  maintenance  and  operation  of  so  much  of  its  road  as  lies 
between  the  Waterford  Junction  and  Eagle  Bridge,  whilst  it  is 
continuing  to  exercise  its  franchise  and  corporate  rights  and 
privileges  in  operating  a  railroad  between  Albany  and  Waters 
fbrd  Junction.  The  State  cannot  compel  life  corporation  to 
reopen  and  operate  the  abandoned  road.  It  cannot  insist  that 
the  company  shall  exercise  the  rights  and  privileges  conferred 
on  it  If  the  company  chooses  not  to  use  them,  there  is  no 
power  to  compel  their  use.    But  the  defendant,  under  a  fran- 

Ichise  or  privilege  granted  to  it  to  maintain  and  operate  a  rail- 
road between  Albany  and  Eagle  Bridge,  cannot  legally  operate 
one  between  Albany  and  Waterford  Junction.  It  is  the  exer> 
else  of  a  franchise  or  privilege  not  conferred  on  it  by  law.  Its 
charter  may  be  vacated,  or  its  corporate  existence  annulled ; 
but  because  it  is  doing  something  not  legally  sanctioned,  is  no 
ground  for  constraining  it  to  do  what  neither  any  contract^ 
\obligation  nor  the  law  requires  of  it. 

I  think  the  complaint  in  this  case  was  properly 
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at  the  special  term.  The  people  cannot  maintain  an  action  to 
^mpel  a  railroad  company  to  operate  its  road  for  the  use  of  the 
public  after  it  shall  have  abandoned  it  for  reasons  peculiar  to 
Itself  Whilst  the  corporation  exercises  the  franchise,  it  must 
do  it  under  the  limitations  and  restrictions  imposed  by  its 
charter  or  by  law.  It  may  omit  to  use  its  franchise  or  privi- 
leges, or  abuse  its  powers  or  exercise  privileges  not  conferrecl 
on  it  by  law,  and  thereby  forfeit  its  charter  or  its  corporate 
existence  be  annulled.  Any  remedy  which  the  public  may 
have  for  a  breach  or  neglect  of  duty  imposed  by  the  railroad 
act,  must  be  by  mandamus,  quo  warranto,  or  indictment;  and 
the  performance  of  such  duty  cannot  be  specifically  enforced 
in  equity  at  the  suit  of  the  Attorney-General. 
The  judgment  of  the  Supreme  (Tourt  should  be  affirmed. 
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All  the  judges  exoept  Sxldxn,  Cb«  J.,  and  Oouu),  J«, 
who  did  not*  sit  in  the  case,  cononrred  in  this  oondiuaon. 
DxNio,  SuiHXBULKD,  Allbk,  and  Smith,  Ja,  however, 
were  of  the  opinion  that  a  oorpcmition  ia  under  a  legal 
obligatioQ  to  exerbiae  its  fianchiae8|  and  that  it  has  not  the 
<^tion  to  discontinue  a  part  of  its  road  and  Ibi&it  its  fran* 
cbises.  They. agreed  that  the  remedy  ia  not  by  action  in 
equity  ibr  a  spedfic  performanoe  but  by  mandamus  or  indiot* 
meat,  or  at  the  election  of  the  people  by  pcooeeding  to  annul 
the  existence  of  tiie  ooiporation. 

Judgment  affirmed 


BuBTis  t;.  The  Bittfalo  and  Stauk  Linx  Bailboad 

OOICPANT. 


The  statate  (ob.  270  of  1847)  making  a  company  which  owns  a  railroad    ^TT 
connecting  with  one  or  more  other  roads^  and  receives  freight  to  be      ^70  •\2S\ 
transported  to  a  pla6e  on  the  line  of  a  road  thus  connected,  liable  as 
common  carriers  for  the  deliyery  thereof,  applies  as  well  where  one  of  the 
connecting  roads  is  wholly  beyond  this  State  as  where  all  are  within  it 

Jhe  statate  not  only  imposes  the  duty,  upon  the  company  undertaking  ii^ 
of  deliTering  the  goods  at  the  place  of  destination  but  enables  it  to 
make  a  special  contract  for  their  delivery  in  a  limited  time. 

J9^,  accordingly,  that  a  company  whose  road  terminated  at  the  boun- 
dary of  this  State,  where  it  connected  with  a  chain  of  roads  running 
throogh  PeonsyWania,  Ohio^  te,  was  liable  under  its  special  contract 
for  the  deUveiy  of  goods,  in  three  days^  at  a  point  in  Illinois^  upon  such 
chain  of  roads. 

H  $etinB  that  such  special  contract  is  valid  at  common  law  independently 
of  the  statute.  (JPir  Bbmio,  Datus,  Qould,  and  Azjudt,  Js.) 

Afpial  from  the  Scqireine  Court  Action  for  damagea 
ariaing  firom  the  failure  of  the  defendant,  a  corporation  erea* 
ted  by  this  State,  to  deUrer  a  quantity  of  fruit  trees  at  the 
time  specified  by  a  contract  between  the  parties.  The  trial 
was  before  a  referee,  who  found  these  ficte:  On  the  24th 
October,  1855,  the  plaintiiT,  a  nurseryman,  at  Bocheeter^ 
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•greed  with  die  general  freight  agent  of  the  defendant  for  the 
transportatioii,  from  Buffalo  to  Chicago,  of  a  lu^  number  of 
yoang  fruit  trees,  which  were  designed,  and  the  agent  was  so 
informed,  for  planting  that  ML  The  agent  agreed  that  they 
should  be  delivered  at  Chicago  in  three  days.  The  trees  were 
transported  to  Chicago,  but  some  of  them  were  delayed  upon 
Ae  route  for  seven  and  eight  days,  and  their  value  was  de- 
stroyed by  their  freezing.  The  line  of  the  defendant's  rail* 
load  terminated  at  the  western  boundaiy  of  the  ^te,  where 
it  connected  with  a  railroad  running  to  Toledo,  in  OhiOi 
which  there  connected  with  a  third  railroad  running  to 
Chicago,  in  Illinois.  The  three  roads  were  owned  and 
operated  by  distinct  and  independent  corporations,  between 
whom  no  copartnership  existed.  The  plaintiff  had  judg* 
ment,  upon  the  referee's  report,  for  $4,822,  besides  costs. 
The  judgment  having  been  affirmed  at  general  term  in  the 
eighth  district,  the  defendant  appealed  to  this  court 

Hben  d  Sprague^  fox  the  appellant 

Harvey  Humphrey^  for  the  respondent 

DxNio,  J,  The  effect  of  the  finding  of  the  referee  is,  thai 
Starke,  the  del^dants'  freighl^  agent,  had  authority  to  make 
any  contract  for  the  transpoi^tion  of  property  which  the 
defendants  could  lawfully  make  by  any  instrumentality  what> 
ever.  The  language  of  the  finding  is,  that  said  Starke  was 
the  defendants'  acting  freight  agent,  or  master  of  transportatioB, 
and,  as  such,  was  authorised  to  receive  prope^y,  to  make  con* 
tracts  for  such  transportation,  and  to  act  as  the  general  agent 
of  such  Company  in  that  department  of  its  business.  We  are 
to  intend  that  this  determination  of  the  question  touching  his 
authority  was  warranted  by  the  evidence;  as  we  are  not 
allowed  to  review  the  case  upon  questions  of  feet  There  is 
nothing  in  the  finding  to  qualify  the  comprehensive  languid 
to  which  we  have  referred ;  and,  as  has  been  said,  it  embraces 
the  power  to  make  any  contract  for  transportation  that  the 
eorporation  had  a  right  to  make. 
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The  makisg  of  a  eontnet  lyf  whioii  the  dfiftodanti,  bj 
Starke  as  their  agent^  luukrtook  to  ira&sporl  the  Ireee  froaa 
Boffido  to  Chicago  in  thiee  dajBy  and  the  hreaidi  of  that  eoa- 
tract,  is  alio  estaUished  by  the  epecial  finding  of  the  reftree. 

The  single  qnestion  remaining  to  be  examined  is^  whether 
the  defendants'  corporation  had  power  to  enter  into  snch  a 
contract.  l/  we  ahonld  deny  the  existence  <^  that  power,  it 
might  then  become  a  qnestion  wheth^  the  defendants  coold 
excnse  themselines  fiom  the  consequences  of  the  bveaeh  of  a 
contract  actoallj  made  in  their  name,  by  their  duly  anthorized 
officers  and  agents,  on  the  ground  that  it  was  withont  the  scope 
of  their  corporate  power.  That  wonld  require  a  reSxamina- 
tion  of  the  points  discussed,  but  not  decided,  in  BUseU  v.  The 
Michigan  Southern,  Ac,  Hailroad  Gmpaniea  (22  N.  Y.,  268); 
bat,  in  the  view  which  I  take  of  the  case,  these  questions  will 
not  arise,  for,  in  my  opinion,  the  defendants  had  express  legia- 
lative  authority  to  make  the  precise  contract  upon  which  the 
present  action  was  brought 

By  an  act  passed  in  1847  it  is  proTided  that,  wherever  two 
or  more  railroads  are  connected  together,  any  company  owning 
either  of  said  roads  receiving  freight  to  be  transported  to  any 
place  on  the  line  of  either  of  the  said  roads  so  connected  shall 
be  liaUb  as  coounon  carrien  for  the  deliyery  of  such  freight  at 
such  place.  The  act  further  declares  that,  in  case  any  such 
company  (that  is,  tiie  company  receiving  the  freight)  shall  be 
liable  to  pay  any  sum  by  reason  of  the  neglect  or  miscouduct 
of  any  othOT  company  or  companies,  the  company  paying  such 
sum  may  collect  the  same  of  the  companies  by  reason  of  whose 
n^lect  or  misconduct  it  became  so  payable  (ch.  270,  §  9). 

The  defendants''  counsel  argue  that  the  statute  does  not 
apply  where  the  connection,  as  in  the  present  instance,  is 
between  a  railroad  in  anodier  State  and  one  of  our  own  roads, 
because  the  indemnity  which  is  conferred  upon  the  company 
which  diall  pay  damages,  against  the  delinquent  company, 
cannot  be  enforced  against  a  company  in  another  St^te,  it  not 
being  within  the  scope  of  our  legislation  or  amenable  in  our 
courts ;  and  that,  for  the  same  reason,  freight  embarked  on  a 
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foreign  ndlroad,  to  be  carried  over  a  road  in  thia  State  mnning 
in  connection  with  it^  is  not  within  the  protection  of  the  acti 
Hence  it  is  inaisted  that  such  inter-State  linea  of  railroads  are 
not  within  the  purview  of  the  statute.  This  reasoning,  though 
somewhat  cogenti  is  not  quite  satisfBK^toiy  to  my  mind.  The 
act  is  eminently  a  remedial  law,  and  should  receive  a  liberal, 
as  distinguished  from  a  narrow,  construction.  It  was,  of  course^ 
known  to  the  legislature  that  continuous  lines  of  railroads, 
connecting  thi&  with  conterminous  States,  had  been  and  would 
continue  to  be  constructed.  The  largest  commeraal  town  and 
the  moat  active  seaport  of  the  Union  being  in  this  State,  it  was, 
of  course,  apparent  that  a  veiy  large  amount  of  traffic  between 
this  and  the  neighboring  States  would  pass  over  these  inter- 
.  State  lines.  The  motives  which  led  to  the  enactment  of  the 
law  applied  quite  as  strongly  to  such  lines  of  roads  as  to  those 
which  had  their  courses  wholly  in  this  State.  A  considerable 
proportion  of  all  the'  merchandise  sent  by  railroad  from  the 
city  of  New  York  passes  into  other  States  upon  continuous 
lines  of  railroads,  such  as  those  referred  to  in  this  act 

I  think  it  was  not  intended  to  impose  the  responsibility 
mentioned  in  the  statute  upon  any  of  the  railroads  against  the 
consent  of  the  company  owning  them.  The  language  is,  that 
a  railroad  company,  "  receiving  freight  to  be  transporied^^  to  a 
place  on  the  line  of  another  road,  sh^  be  liable,  &o.  This,  I 
think,  is  limited  to  cases  of  a  company  receiving  property  and 
Hgreeing,  expressly  or  by  implication,  to  carry  it  to  a  place  on 
another  connecting  road.  Should  the  company  on  whose  road 
the  property  was  first  embarked,  limit  its  undertaking  to  the 
line  of  its  own  road,  the  act  would  not  apply,  though  it  should 
be  in  the  course  of  a  transit  to  a  place  beyond  its  terminuS| 
and  should  be  directed  to  such  place.  The  aet^  in  my  opinion, 
means,  that  if  a  railroad  company  will  agree  to  cany  property 
beyond  the  t^minus  of  its  own  road,  and  receive  the  goods 
under  such  an  agreement,  it  shall  be  liable  as  a  common  carrier 
for  the  delinquencies  of  the  road  running  in  conqection  with 
it  on  the  route  to  the  place  of  delivery.  Any  other  conatnie- 
tion  would  make  the  company  receiving  the  property 
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for  the  fitult  ,of  the  coanecting  road,  contrary  to  the  contract 
between  it  and  the  owner  of  the  property;  which  could  not 
have  been  intended.  Upon  the  constraction  suggested,  the 
true  sense  of  the  act  is,  that  the  company,  on  whose  road  the 
property  is  first  sent  forward,  may  agree  for  its  transportation 
to  a  point  on  another  road  which  connects  with  it,  and  that,  in 
such  a  case,  the  first^mentioned  road  shall  be  liable  as  a  carrier 
for  any  breach  of  duty  respecting  the  property,  whether  it 
happen  on  the  other  road  or  on  its  own ;  but^  if  it  occur  on 
the  connecting  road,  the  owners  of  that  i^oad  shall  be  respon* 
sible  to  the  one  which  has  become  liable  to  the  owner  for  the 
amount  paid  on  account  of  such  liability.  The  company  receiv- 
ing the  goods  may  not  be  satisfied  with  the  indemnity  thus 
proifered,  on  account  of  the  pecuniary  circuodstances  of  the 
company  made  liable,  or  because  such  company  is  not  bound 
by  the  act,  or  not  within  the  jurisdiction  of  our  courts,  or  for 
any  other  reason ;  but^  in  either  case,  it  may  refuse  to  receive 
the  goods  ^^iobe  transported'^  to  a  place  beyond  its  own  line, 
and  limit  its  engagement  to  carrying  them  to  the  end  of  that 
line  and  delivering  them  to  the  road  next  in  order  towards 
the  place  of  final  destination*  Where,  as  in  this  case,  there  is 
an  express  contract  to  carry  to  a  place  on  the  line  of  another 
road,  the  case  is  within  the  spirit  as  well  as  the  language  of  the 
act ;  and  if  the  indemnity  by  action  against  the  other  company 
is  not  satisfactory,  it  is  the  fault  of  the  party  accepting  it 
instead  of  limiting  its  contract  to  the  line  of  its  own  road. 
The  legislature  afforded  all  the  indemnity  which  it  was  in  its 
power  to  give ;  and  it  left  the  receiving  company  free  to  con- 
tract  in  such  manner  as  to  need  an  indemnity,  or  to  refrain  fix>m 
so  contracting.  There  is  more  difficulty  in  applying  the  act  to 
a  transit  of  property  from  another  State  into  this ;  the  company 
on  which  the  goods  are  embarked  not  being  subject  to  our  laws 
in  respect  to.a  transaction  out  of  our  jurisdiction.  It*may  be 
that  the  legislatures  of  the  adjoining  States  have  provided,  or 
will  provide,  by  similar  legislation,  for  traffic  originating  in 
those  States ;  but^  however  this  may  be,  we  can  clearly  estab- 
lish the  law  for  companies  operating  roads  in  this  State.  As 
Smith. — Vou  X.  35 
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ration  shall  exercise  a  franchise  or  privilege  not  conferred  npon 
it  by  law.  (Code,  §  480.) 

In  the  present  case  the  defendant  being  endowed  with  the 
franchise  or  privilege  of  maintaining  and  operating  a  railroad 
between  Albany  and  Eagle  Bridge,  has  voluntarily  abandoned 
the  maintenance  and  operation  of  so  much  'of  its  road  as  lies 
between  the  Waterford  Junction  and  Eagle  Bridge,  whilst  it  is 
continuing  to  exercise  its  franchise  and  corporate  rights  and 
privileges  in  operating  a  railroad  between  Albany  and  Waters 
ford  Junction.  The  State  cannot  compel  tte  corporation  to 
xe5pen  and  operate  the  abandoned  road.  It  cannot  insist  that 
the  company  shall  exercise  the  rights  and  privileges  conferred 
on  it  If  the  company  chooses  not  to  use  them,  there  is  no 
power  to  compel  their  use.    But  the  defendant,  under  a  frah- 

Ichise  or  privilege  granted  to  it  to  maintain  and  operate  a  rail- 
road between  Albany  and  Eagle  Bridge,  cannot  legally  operate 
one  between  Albany  and  Waterford  Junction.  It  is  the  exer^ 
cise  of  a  franchise  or  privilege  not  conferred  on  it  by  law.  Its 
charter  may  be  vacated,  or  its  corporate  existence  annulled ; 
but  because  it  is  doing  something  not  legally  sanctioned,  is  no 
ground  for  constraining  it  to  do  what  neither  any  contract^ 
\obligation  nor  the  law  requires  of  it 

I  think  the  complaint  in  this  case  was  properly  dismissed 
at  the  special  term.  The  people  cannot  maintain  an  action  to 
(K>mpel  a  railroad  company  to  operate  its  road  for  the  use  of  the 
public  after  it  shall  have  abandoned  it  for  reasons  peculiar  to 
Itself  Whilst  the  corporation  exercises  the  franchise,  it  must 
do  it  under  the  limitations  and  restrictions  imposed  by  its 
charter  or  by  law.  It  may  omit  to  use  its  franchise  or  privi- 
leges, or  abuse  its  powers  or  exercise  privileges  not  conferred 
on  it  by  law,  and  thereby  forfeit  its  charter  or  its  corporate 
existence  be  annulled.  Any  remedy  which  the  public  may 
have  for  a  breach  or  neglect  of  duty  imposed  by  the  railroad 
act,  must  be  by  mandamus,  quo  warranto,  or  indictment;  and 
the  performance  of  such  duty  cannot  be  specifically  enforced 
in  equity  at  the  suit  of  the  Attomey-Gteneral. 

The  judgment  of  the  Supreme  Court  should  be  affirmed. 
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All  the  jodges  exoept  Ssldxk,  Ch.  J.,  aad  Gould,  J^ 
who  did  not»8it  in  the  oase,  conourrad  in  this  condouon. 
Dknio,  SxnsxBLAND,  Allbk,  and  Sioth,  Ja,  however^ 
were  of  the  opinion  that  a  corporation  it  under  a  legal 
obligation  to  exerbise  ita  fiimchiseay  and  that  it  has  not  the 
option  to  diflcontinue  a  part  of  ita  load  and  forfeit  ita  Iran* 
c^iaea.  They  agreed  that  the  remedy  ia  not  by  action  in 
equity  for  a  q)eoific  performanoe  but  by  mandamua  or  indict** 
neat^  or  at  the  election  of  the  people  by  proceediog  to  annul 
the  existence  of  the  corporation. 

Judgment  affirmed. 
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COKPAKT. 

The  statute  (oh.. 270  of  1847)  makiiig  a  oompany  whioh  owns  a  nilroad    ^|^^e8l 
ooimeotiDg  with  one  or  more  other  roads,  and  reoeives  freight  to  be      ^70  sx88l 
transported  to  a  pla6e  on  the  line  of  a  road  thus  connected,  liable  as 
common  carriers  for  the  delivery  thereof  applies  as  well  where  one  of  the 

'    connecting  roads  is  wholly  beyond  this  Stiite  as  where  all  are  within  it 

The  statote  not  only  imposes  the  duty,  upon  the  oomnny  undertaking  it^ 
<^  deliyering  the  goods  at  the  place  of  destination  but  enables  it  to 
make  a  special  contract  for  their  delivery  in  a  limited  time. 

SMy  accordingly,  that  a  company  whose  road  terminated  at  the  boun* 
dary  of  this  State,  where  it  connected  with  a  chain  of  roads  running 
through  Pennsylvania,  Ohio,  &a,  was  liable  under  its  special  contract 
ibr  the  delivery  of  goods,  in  three  days^  at  a  point  in  Illinois^  upon  suoh 
chain  of  roads. 

U  ffieiiM  that  such  special  contract  is  valid  at  common  law  independently 
of  the  statute.  (Per  Bdro,  Daviss,  Gould,  and  Axusr,  Js.) 

Appeal  firam  the  Supreme  Court  Action  for  damagea 
ftriaing  from  the  fikilnre  of  the  defendant,  a  corporation  crea^ 
ted  by  this  State,  to  delirer  a  quantity  of  fruit  trees  at  the 
time  specified  by  a  oontraot  between  the  parties.  The  trial 
was  before  a  referee,  who  found  these  facts:  On  the  24th 
October,  1866,  the  plaintiff,  a  nurseryman,  at  Bochester^ 
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agreed  with  &e  general  freight  agent  of  the  defendant  for  the 
transportatioii,  fh>m  Bafiklo  to  Chicago^  of  a  large  number  o^ 
young  fruit  trees,  which  were  designed,  and  the  agent  was  so 
informed,  for  planting  diat  fiill.  The  agent  agreed  that  they 
should  be  delivered  at  Chicago  in  tiiree  days.  The  trees  were 
transported  to  Chicago,  but  some  of  them  were  delayed  upon 
the  route  for  seven  and  eight  days,  and  their  value  was  de* 
stroyed  by  their  freezing.  The  line  of  the  defendant's  rail^ 
road  terminated  at  the  western  boundary  of  the  ^te,  where 
it  connected  with  a  railroad  running  to  Toledo,  in  OhiOi 
which  there  connected  with  a  third  railroad  running  to 
Chicago,  in  Illinois.  The  three  roads  we're  owned  and 
operated  by  distinct  and  independent  corporations,  between 
whom  no  copartnership  existed.  The  plaintiff  had  judg- 
ment,  upon  tiie  referee's  report,  for  $4,822,  besides  costs. 
The  judgment  having  been  affirmed  at  general  term  in  the 
eighth  district,  the  defendant  appealed  to  this  court 

JSbm  d  Sprague^  for  the  appellant 

Harvey  Humphrey^  for  the  respondent 

DsNio,  J.  The  effect  of  the  finding  of  the  referee  is,  thai 
Starke,  the  def^dants'  freight  agent,  had  authority  to  make 
any  contract  for  the  transpo^tion  of  property  whidi  the 
defendants  could  lawfully  make  by  any  instrumentality  what- 
ever. The  language  of  the  finding  is,  that  said  Starke  was 
the  defendants'  acting  freight  agent,  or  master  of  transportation, 
and,  as  such,  was  authorized  to  receive  property,  to  make  eon* 
tracts  for  such  transportation,  and  to  act  as  the  general  agent 
of  such  Company  in  that  department  of  its  business.  We  are 
to  intend  that  this  determination  of  the  question  touching  hia 
authority  was  warranted  by  the  evidence;  as  we  are  not 
allowed  to  review  the  case  upon  questions  of  fiict  There  is 
nothing  in  the  finding  to  qualify  the  comprehensive  languid 
to  which  we  have  referred ;  and,  as  has  been  said,  it  embraoea 
the  power  to  make  any  contract  for  transportation  that  the 
corporation  had  a  right  to  make. 
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The  makiog  of  a  contract  My  whibh  tlie  defendanti,  t)j 
Slarke  as  thieir  Bgaxt,  undertook  to  ira&spoit  the  trees  fron 
BofGdo  to  Obioego  ia  three  dayi,  and  the  breach  of  that  eoo- 
taufst,  is  ako  estaUished  hj  the  special  fladii^  of  the  referee. 

The  single  qnesti^Mi  remaining  to  be  examined  is^  whelh« 
the  defcndantB*  corpcnration  had  power  to  enter  into  snch  e 
oontract  If'  we  should  den j  the  existence  of  that  power,  it 
might  then  become  a  question  whether  the  defendants  cooU 
excuse  themaelyes  from  the  consequences  of  the  breach  of  a 
controct  actuallj  made  in  their  name,  by  their  dnlj  authorized 
officers  and  agentB,  on  the  ground  that  it  was  without  the  scope 
of  th^  corporate  power.  That  would  require  a  re^xamina* 
tion  of  the  points  disoossed,  but  not  decided,  in  BisaeU  v.  The 
JHchigan  Stmihem,  Ac^  BaHrood  Ccmpaniea  (22  N.  Y.,  268) ; 
but,  in  the  view  which  I  take  of  the  case,  these  questions  will 
not  arise,  for,  in  mj  opinion,  the  defendants  had  express  legis* 
lative  authority  to  make  the  precise  contract  upon  which  the 
present  action  was  brought 

^  By  an  act  passed  in  1847  it  is  provided  that,  wherever  two 
or  more  railroads  are  connected  together,  any  company  owning 
either  of  said  roads  receiving  freight  to  be  transported  to  any 
place  on  the  line  of  either  of  the  said  roads  so  connected  shall 
be  liabte  as  common  carriers  for  the  delivery  of  such  freight  at 
such  place.  The  act  further  declares  that,  in  case  any  such 
company  (that  is,  the  company  receiving  the  freight)  shall  be 
liable  to  pay  any  sum  by  reason  of  the  neglect  or  misconduct 
of  any  other  company  or  companies^  the  company  paying  such 
sum  may  collect  the  same  of  the  companies  by  reason  of  whose 
n^Iect  or  misconduct  it  became  so  payable  (ch.  270,  §  9). 

The  defendants'  counsel  argue  that  the  statute  does  not 
apply  where  the  connection,  as  in  the  present  instance,  is 
between  a  railroad  in  another  State  and  one  of  our  own  roads, 
because  the  indemnity  which  is  conferred  upon  the  company 
which  diall  pay  damages,  against  the  delinquent  company, 
cannot  be  enferoed  against  a  company  in  another  Stilte,  it  not 
bring  within  the  soope  of  our  legislation  or  amenable  in  our 
eourts ;  and  that,  for  the  same  reason,  freight  embarked  on  ft 
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to  be  delivered  beyond  their  own  road,  at  a  place  on  a  ODnnect- 
ing  road,  or  at  the  terminus^of  one  or  more  connecting  roada, 
are  responsible  for  its  safe  carriage  to  and  delivery  at  such 
place,  and  liable  for  a  loss  which  may  occur  beyond  their  own 
road.  (  Weed  v.  Saratoga  and  Schenectady  B.  H  (h.j  19  Wend., 
684 ;  Bart  v.  The  Rensselaer  and  Saratoga  R  R  Oo.^  4  Seld., 

.  87;  Fay  v.  The  Troy  and  Boston  R  R  Co.,  24  Barb.,  882; 
Schoeder  v.  The  Hudson.  River  R  R.  Cb.,  6  Duer,  55 ;  Gary  v. 

'  The  Cleveland  and  Toledo  R.  R  Cb.,  29  Barb.,  86 ;  Muschamp 
y.  Lancaster  and  Preston  Junction  Railway  Cb.^  8  M.  AW., 
421 ;  Watson  v.  The  Ambergate^  Nottingham  and  Boston  Rail- 
way Cb.,  8  Eng.  L.  &  Eq.,  497.) 

The  English  chses  appear  to  hold  that,  from  the  mere  receipt 
of  the  goods  marked  for  a  place  beyond  the  limits  of  the  road 
of  the  railway  carrier,  in  the  absence  of  any  special  agreement, 
the  undertaking  or  duty  to  deliver  at  such  place  is  to  be  pre- 
sumed. 

The  American  cases  appear,  to  hold,  that  such  an  undertak- 
ing or  duty  would  not  be  presumed  trom  the  merd  receipt  of 
the  goods  so  marked  or  addressed.  (  Van  Santvoord  v.  /St  John, 
6  Hill,  157 ;  and  the  cases  in  22,  23  and  24  Conn.,  and  1 
Gray,  before  referred  to.) 

But  it  would  appear  to  be  settled,  by  both  the  American  and 
English  cases,  that  when,  from  usage  in  the  particular  busineas, 
or  by  receiving  pay  for  the  carriage  of  the  goods  to  the  place 
to  which  they  are  addressed  beyond  the  railway  company's 
road,  or  from  any  other  circumstance,  it  is  to  be  presumed  that 
the  undertaking  of  the  railway  company  was  to  deliver  at  such 
place,  that  they  are  responsible  for  the  delivery  of  the  gdods 
at  such  place,  and  liable  if  l!he  goods  are  lost  after  leaving 
their  own  rodd. 
Now,  I  am  of  the  opinion  that  thes^  cases  cannot  beuphdd 

'  upon  the  ground  of  the  power  'of  the  ridlway  corporation  to 
contract  for  such  ddKvery  beyoiid  its  own  road,  and  thus,  by 
contract,  to  beobme  reSpon£iible  fbr  the  dcfitults  of  other  rail* 
Vay  corporations ;  but  that  they  may  be  upheld,  independent 
6f  contract,  upon  the  principle  that  a  railway  corporation,  like 
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a&7  other  oommon  curier,  when  it  tctully  midertakeB  tto 
trust  of  carrying  the  goods  of  another,  and  delivering  them  at 
a  pardccdar  plaoe,  is  responsible  for  their  safe  oarriage  to  and 
delivery  at  saeh  plaoe.  In  other  words,  it  appears  to  me  thiit 
these  cases  should  be  considered  as  holding  merely  that  oorpo- 
rations,  as  common  carriersi  are  liable  for  a  defitult  or  negleat 
of  duty  like  other  common  carriers ;  that  the  fact  of  being  a 
corporation  does  not  absolve  a  railway  corporation  fiom  tbe 
doty  of  the  dne  ezecutidn  of  a  trost  actually  undertaken  by  it 
as  a  common  earner,  though  the  complete  ezeoatioD  of  the 
trust  may  involve  action  or  responsibility  on  its  part  beyond 
the  objects  or  purpose  cf  its  incorporation* 

That  one  who  actoallj  undertakes  a  trust  as  bailey  19 
liable  independent  of  coittraot»  for  want  of  due  care  ia 
executing  the  tmst|  was  held  in  the  leading  and  fimiiUar 
case  of  Cbggs  v.  Barnard^  (Lord  Ba^tmovd,  909;  &  C,  Holt 
JELjU.  See  also  JkMeB  V.  Jfic&£^n,  <£c,,  JSL  £  Oi.,  22 1^^ 
254.) 

A  railway  corporation  may  be  liahfe  for  ^fazit  of  due  ears 
in  executing  a  trust  actually  undertaken,  which  it  has  not 
power  to  eontraet  to  undertake.  Suppose  a  railway  eomjMUiiy 
j>rohibited  by  their  charter  £com  running  either  fre^^  or  ps»* 
mnger  cars  on  Strndaji  should  nevertheless  xnn  their  cars  o» 
Sunday  and  undertake  to  carry  A.  B.  or  his  goods  on  Sunday* 
Would  not  the  company  be  liiJble  for  an  iivpry  to  eiUher^cauBcd 
by  the  n^ligence  of  their  employees,  whilst  ihus  running  tbek 
easB  in  violation  of  their  charter?  ^t  is  plain  to  me  that  thejr 
would..  The  parties  could  not  be  said  to  be  in  pari  ddia^^ 
nor  could  the  company  set  up  its  own  violation  of  its  cbartsfl^ 
as  excuse  for  liie  fifigtigenc€^  wd  yat  U  is  |^9i  that'the  coas- 
IMoy  wonU  have  had  no  powar  to  oontiact  to  dnqr^itbor  Jl 
'B.  or  his  goods  m  Sunday. 

Independent  of  contract^  at  common  law,  or^by  libeiMialQtt 
of  the  realm,  the dn^ and  liaUli^  of  a eommanaasrisr Mm- 
menced  with  the  receipt  of  the  goods^  and  eodedtoaljr  wiA 
their  delivery  according  to  the  ondertaldng  or  tmst  aawumdii 
{Eyde  V.  The  TmU  and  NamgMm  (km^amtl^  6  T.  B^  8Mj 
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De  Mm  y.  Laraway^  14  Wend,  226;  Oib9on  y.  (Mver^  17 
Wend.,  805.) 

The  uae  of  the  word  uadertaking  in  the  books,  in  ezpresB- 
ing  the  nature  and  intent  of  the  trust  assumed  bj  oommon 
carriers,  ought  not  to  be  understood  as  implying  that  their 
liability  is  necessarily  founded  on  contract:  a  common  car- 
rier 18  liable  independent  of  contract.  {jClampbdl  v.  Perkins^ 
4  Seld.,  430;  Bank  of  Orange  v.  Broum,  8  Wend.,  168;  1 
Smith's  Lead.  Cases,  6th  American  Ed.,  826,  826,  note.)  The 
case  of  The  Bank  of  Orange  y.  Brrnvn^  is  yaluable,  as  containing 
a  review  of  the  English  cases  by  SAyAQS,  Ch.  J. 

At  oommon  law  the  action  against  a  oommon  carrier  for  the 
loss  of  goods  might  be  either  assumpsit  or  case ;  but  in  either 
action  negligence  was  alleged.  {Bank  of  Orange  y.  Broum^  8 
Wend.,  168,  before  cited;  2  Chit  PL,  855,  651.) 

The  care  and  diligence  required  of  common  carriers  and 
innkeepers  by  the  common  law  are  so  extraordinary  that  proof 
of  the  non-deliyery  or  loss  of  the  goods  is  proof  of  n^ligence ; 
so  that,  in  effect,  their  liability  is  that  of  an  insurer  of  the  safe 
carriage  or  keeping  of  the  goods  entrusted  to  their  care ;  al- 
though it  is  really  founded  on  negligence — on  a  deikult  of  the 
care  and  diligence  required  of  common  carriers  and  innkeepers 
by  the  law  as  a  duty ;  and  injury  resulting  from  the  n^lect  of 
a  legal  duty  is  a  tort 

Under  the  Code  it  is  probable  that  in  a  complaint  against  a 
oommon  carrier  for  the  loss  of  goods,  it  would  not  be  neces- 
sary to  allege,  either  a  formal  assumpsit  or  negligence :  that  it 
would  be  sufficient  to  allege  the  receipt  of  the  goods  by  the 
carrier  to  be  carried  and  deliyered  at  a  certain  place,  and  their 
non-deUvery  at  such  place  within  a  reasonable  time.  Take 
such  a  complaint,  and  what  is  the  ground  of  the  liability 
claimed  7  Is  it  not  defeiult  of  duty,  of  a  duty  assigned  by  law 
independent  of  ccmtract? 

-  In  the  oases  before  referred  to,  and  ^^hich  the  counsel  for 
the  plaintiff  insists  show  that  the  defendants  had  power  to 
make  the  contracts  in  question,  the  goods  were  delivered  upon 
the  usual  assumed  trust  or  iiliplied  un<iertaking  of  a  common 
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carrier  to  carry  and  deliver,  with  reasonable  diligence,  not 
under  a  special  contract  to  carry  and  deliver  within  a  specified 
time.  In  sach  a  case  I  have  endeavored  to  show  the  company 
might  be  held  liable  for  the  loss  or  non-delivery  of  the  goods 
beyond  their  own  roate  independent  of,  contract.  Bat  in  this 
case  the  action  is  upon  special  contracts  to  carry  and  deliver 
within  three^days,  and  the  damages  claimed  and  recovered 
were  not  for  the  loss  or  non-delivery  of  the  trees,  but  for  the 
&ilQre  to  deliver  within  the  time,  according  to  the  contract 

It  is  plain,  then,  that  in  this  case  the  power  of  the  de 
fendilnts  to  make  the  contracts  set  oat  in  the  complaint  is 
necessarily  involved ;  and  that  if  they  hsA  not  power  to  make 
them  the  plaintiff  cannot  recover  unless  the  defendants  are 
estopped  from  setting  up  their  want  of  power. 

On  the  qaestion  of  power  the  considerations  above  adverted 
to  lead  me  to  the  conclusion  that  the  defendants  had  not  power 
to  make  the  contracts  set  out  in  the  complaint,  and  that  they 
were,  therefore,  void.  If  void,  I  think  it  may  be  said  that 
they  were  illegal,  for  it  appears  to  me,  proper  to  say,  that  the 
contract  of  a  corporation  (an  artificial  being  deriving  its  ex- 
istence and  all  its  powers  from  law),  which  it  has  not  power 
to  make,  is  illegal. 

On  the  qaestion  of  power,  the  circumstance  that  the  execu- 
tion of  the  contracts  involved  the  carriage  of  the  goods  on 
railways  out  of  this  State  and  in  other  States,  I  regard  of  no 
consequence.  The  defendants  have  power  to  do,  or  to  contract 
to  do,  in  another  State  with  its  assent,  whatever  they  have 
power  to  do  or  contract  to  do  in  this.  I  think  the  question 
of  power  in  this  case  is  precisely  the  same  as  if  the  defendant 
had  received  the  trees  under  a  contract  to  deliver  them  at  New 
York  city  or  Ogdensburgh  within  a  certain  time. 

In  my  opinion  the  act  of  1847  (ch.  270,  §  9),  providing  that 
when  two  or  more  railroads  are  connected,  either  company 
receiving  freight  tol)e  transported  to  any  place  on  the  line  of 
the  other  shall  be  liable  as  a  common  carrier  for  the  delivery 
of  such  freight,  does  ftot  affect  the  question  of  power  in  this 
case.  The  cases  before  adverted  to  would  appear  to  establish 
SmTH.— tYol.  X.  86 
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the  liability  of  the  railway  carrier  in  the  case  provided  for  by 
the  atatate,  independeat  of  the  statute.  The  liability  under 
the  statute  is  certainly  indep^dent  of  contrm^t^  and  for  resflone 
before  stated,  I  think  the  cases  may  be  considered  as  totablish- 
ing  the  liability  independent  of  contract  But  in  this  case  the 
freight  was  receiyed  under  special  contracts  to  be  delivered  in 
thret  days ;  and  the  cause  of  action  is  the  failure  to  deliver 
within  the  time,  not  the  loss  of  the  goods ;  the  goods  were 
delivered  but  not  until  some  days  after  the  dontract  time. 

I  see  no  room  for  the  doctrine  of  estoppel  in  this  case.  It 
will  not  do  to  say  that  the  mere  fact  of  making  a  ccHitraet 
which  a  corporation  has  not  power  to-  make  estops  it  from 
setting  up  the  want  of  power.  To  apply  the  doctrine  of  es- 
toppel on  that  ground  alone  would,  in  effect,  abrogate  the 
principle  of  the  limitation  of  the  powers  of  corporations  re- 
suiting  from  their  nature  and  creation  and  firmly  established 
by  law.  If  &B  contracts  in  this  case  had  been  within  the 
scope  of  the  general  poweis  of  the  defendants,  lihough  void 
as  to  them  for  want  of  authority  of  the  agent,  or  as  made  in 
violation  of  some  by-law  or  regulation  of  the  company,  they 
might  perhaps  have  been  estopped  from  saying  that  they  were 
void  on  either  ground. 

Having  oome  to  the  oondusion  that  the  oontracts  are  void, 
"and  that  the  defendants  are  not  estopped  from  arailing  them- 
HKlves  of  thrir  want  of  power,  it  is  unnecessary  to  examine 
the  question  as  to  the  rule  of  damages  adoptc^d  by  the  rdereei 

My  conclusion  is,  that  the  judgment  of  the  Supreme  CSoort 
sfaoold  be  reversed,  with  ^bosts. 

Judgment  affirmed* 


L 
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LsoGSTT  t;.  TniB  Basil  of  SiKoSnra. 

A  provision  in  the  articles  of  a  banking  aasociaUon  that  the  shares  of  its 
stock  shall  not  be  timnsferable  nntil  the  sharehokler  shall  disohaige  all 
debts  due  by  him  to  the  associatton,  incbdes  liabifities  of  the  share- 
holder which  have  not  matured. 

8uch  a  proyision  creates  a  valid  lien  as  agunst  an  assignee  of  the  stock, 
who  takes  with  knowledge  thereof  while  the  shareholder  is  nnder  a 
contingent  liability  as  indorser,  and  gives  no  notice  to  the  bank  of  fab' 
dalm  until  after  the  indoraer's  liability  has  become  ^zad. 

This  was  an  action  npon  the  oaae  for  the  refnaal  of  the 
defendant  to  permit  the  transfer  upon  its  books  of  twenty  * 
shares  of  the  capital  stock  of  the  bank  to  the  plaintiff  as  the 
assignee  of  one  William  E.  Leggett  The  oanse  was  tried  ^ 
before  a  referee ;  and,  upon  the  trial,  it  appeared  that  Ij^;gett 
was  one  of  the  original  associates  in  the  organization  of  the 
bank,  and  became  the  holder  and  owner  of  ^twenty  shares,  of 
one  hundred  dollars  each,  of  its  capital  stock.  The  articles 
of  association  required  suitable  books  to  be  kept  by  the  direc* 
'  tors  for  the  re^stry  and  transfer  of  the  shares,  and  declared 
that  ''every  transfer,  to  be  yalid,  should  be  made  on  such 
books,  and  signed  by  the  shareholder  or  his  attorney  duly 
authorized  in  writing.''  Section  8  *  of  article  6  was  in  these 
words :  ''  No  share  or  shares  shall  be  transferable  on  whi6h  • 
any  call  for  an  installment  of  capital,  or  any  interest  on  sudi 
installment^  shall  remain  unpaid,  nor  unless  the  shareholder 
tnaking  the  transfer  shall  previously  dischaif[e  aU  debts  doe  iy 
him  or  her  to  said  association,  or  shall  have  remaining  caphid 
Btock  untransferred  sufficient  to  cover  and  secure  the  amomit 
'  tiiat  he  or  she  may  owe  to  the  said  association."  Section  4  of 
'the  same  article  made  provision  for  the  sale  of  the  stoek 
"whenever  gny  shareholder  of  the  association  should  owe  a 
^Mt  then  tbie  to  the  association,  and  which  should  have  been 
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due  and  unpaid  for  the  space  of  three  months."  These  pro- 
visions were,  as  the  referee  found,  well  known  to  the  plaintiff. 
On  the  Sd  day  of  January,  1854,  William  E.  Leggett  sold 
and  assigned  his  stock  to  the  plaintiff,  and  delivered  the  certi- 
ficate, assignment  and  power  of  attorney  to  transfer  the  same 
on  the  books  of  the  bank  to  said  plaintiff.  On  the  8th  day 
of  May,  1855,  and  again  on  the  10th  and  14th  days  of  the 
same  month,  the  plaintiff  demanded  of  the  defendant,  upon  a 
production  of  the  assignment  and  power  of  attorney  and  offer 
to  surrender  the  original  certificate  of  stock,  that  the  stock  be 
formally  transferred  on  the  books,  and  a  new  certificate  thereof 
be  delivered  to  the  plaintiff;  which  was  refused  by  the  defend- 
ant, claiming  that  the  original  shareholder  was  a  debtor  to  the 
bank,  and  that  the  stock  was  a  security  for  the  payment  of 
such  debt,  and  was  not  transferable  until  the  same  should  be 
paid.  It  was  admitted  that  William  E.  Leggett,  on'  or  about 
the  1st  day  of  January,  1854,  Wias  indorser  on  notes  of  one 
Thompson,  oince  deceased,  to  the  amount  of  four  thousand 
dollars,  which  notes  were  then  held  by  the  defendant;  that 
Thompson  died  before  said  notes  became  due,  and  the  notes 
were  protested  and  the  indorser  chained ;  that  W.  E.  Leggett 
became  the  executor  of  Thompson,  and  from  time  to  time  paid 
portions  of  said  notes,  and  gave  his  notes  as  executor,  indorsed 
by  hrm  individually,  for  the  balance  due.  It  also  appeared 
that,  on  the  9th  of  April,  1856,  there  remained  due  of  the 
Thompson  debt  one  thousand  nine  hundred  dollars,  for  which 
W.  E.  L^gett,  on  that  day,  made  a  note,  payable  on  the  first 
day  of  August  thereafter,  payable  to  his  own  order,  and 
indorsed  by  him,  and  signed,  "  W.  E.  Leggett,  Ex.,"  which 
note  was  outstanding  and  ^  held  by  the  defendant  at  the  time 
of  the  dematid  of  the  transfer  and  new  certificate  in  May,  1855. 
The  referee  decided  that  the  note  for  one  thousand  nine  hun- 
dred dollars  not  having  matured  at  the  time  of  the  demand  for 
a  transfer  of  the  stock,  the  same  was  not  a  lien  upon  the  capi- 
tal  stock  of  the  maker,  and  that  the  plaintiff  was  entitled  to  a 
transfer  of  the  stock,  notwithstanding  such  indebtedness^  and 
gave  judgment  for  the  plaintiff  for  the  value  of  the  stock. 
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which  was  afiimied  by  the  Supreme  Court  sitting  in  the  first 
district ;  and  from  that  judgment  the  defendant  appealed  to 
thLs  court  ^ 

John  K.  Porter^  for  the  appellant 

David  Dudley  Field^  for  the  respondent 

•  Wright,  J.  The  real  inquiry  is,  was  there  a  "debt  due" 
from  Leggett  to  the  bank,  within  the  meaning  of  the  articles 
of  association,  at  the  time  the  transfer  of  the  stock  was  de- 
manded. It  is  not  the  question,  whether,  at  the  time  the 
plaintiff  became  the  equitable  owner  of  the  Stock,  by  a  secret, 
undisclosed  sale,  the  shareholder  was  such  debtor ;  nor  whether 
the  indorser  of  a  promissory  note,  whose  liability  has  not  been 
fixed,  falls  within  the  class  of  debtors  in  respect  to  whom  the 
lien  was  intended  to  attach.  It  may  be  conceded  that  it  must 
be  a  fixed  liaBility  of  the  shareholder  himself  The  referee 
finds,  and  the  case  discloses  the  facts,  that,  in  January,  1854, 
Leggett  was  the  indorser  on  certain  notes  made  by  one  Thomp- 
son and  discounted  by  the  bank,  which  had  not  then  matur^. 
Thompson  died  before  the  notes  matured,  and  after  their  matu- 
rity Leggett  reduced  the  amount  of  such  notes  by  payments. 
On  the  9th  April,  1855,  there  was  the  sum  of  one  thousand 
nine  hundred  dollars  remaining  due,  for  which  amount  Leg- 
gett made  a  note;,  payable  at  the  defendant's  bank  on  the  1st 
August,  1865,  to  his  own  order,  and  indorsed  by  himself 
The  note  was  signed  "  W.  E.  Leggett,  Ex."  Leggett  thus 
undoubtedly  became  a  debtor  to  the  bank.  If  his  contingent 
liability  as  indorser  had  not  been  fixed  previously,  he  under- 
took then  to  become  personally  responsible  for  one  thousand 
nine  hundred  dollars  of  the  indebtedness.  Affixing  the  letters 
"  Ex."  to  his  signature  could  not  alter  his  personal  liability  or 
bind  the  estate  of  Thompson.  This  was  the  view  taken  by 
the  referee  and  the  Supreme  Court  If  Leggett  was  not  a 
debtor  of  the  bank,  within  the  meaning  of  the  articles  of  asso- 
ciation, prior  to  the  9th  April,  1865,  he  unquestionably  assumed 
the  relation  at  that  time. 
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But  the  referee  placed  his  decision,  not  o^  the  ground  that 
Leggett  was  not  indebted  to  the  bank  when  the  transfer  of  the 
stock  was  refused,  but  on  what  I  deem  to  be  an  erroneous 
construction  of  the  provision  of  the  articles  of  association 
touching  the  question.  The  phrase,  '*  all  debts  due  by  him  or 
her  to  the  association,"  was  held  to  mean  only  debts  presently 
payable,  and  that^  although  a  stockholder  may  have  borrowed 
on  his  own  note  the  nooney  of  the  bank  and  put  it  in  his- 
pocket)  unless  such  note  had  matured,  no  lien  attached,  and 
the  association  could  not  lawfully  refuse  a  transfer  of  his  stock. 
This  cannot  be  a  correct  interpretation  of  the  sense  in  which 
the  associates  used  the  words,  "  all  debts  due,"  or  designed 
that  they  should  be  upderstopd.  The  provision  was  intended 
to  embrace  all  debts  which  the  stockholder  owed  the  associa* 
tion,  whether  payable  presently  or  in  the  future.  Its  purpose 
was,  not  to  facilitate  stockjobbing,  but  to  promote  the  Inti- 
mate business  of  banking,  and  to  benefit  the  bank  by  strength- 
ening its  securities;  and  it  is  in  this  light  that  the  provision  is 
tp  be  construed.  There  is  a  much  stronger  reason  for  inferring 
an  intention  to  embrace  debts  payable  in  the  future  rather 
than  presently,  growing  out  of  the  fact  that  most  of  the  debts 
created  with  a  banking  institution  are  through  the  medium  of 
discounted  paper,  where  the  credit  of  the  borrower  is  extended. 
As  was  said  in  Orant  v.  The  Mechanics^  Bank  of  Pkiladdphia 
(11  Serg.  &  Bawle,  143),  of  what  benefit  would  it  be  if  the 
stockholder  had  the  unrestrained  right  of  transfer  at  any  time 
before  his  note  fell  due?  The  time  of  making  the  loan  is  that 
at  which  the  directors  must  look  for  security.  To  construe 
the  provision  to  embrace  only  debts  presently  payable,  would 
be  to  limit  it  for  the  benefit  of  the  borrower,  and  not  the  asso- 
ciation. The  whole  provision,  taken  together,  shows  that  the 
object  of  making  the  stock  not  transferable  was  to  '^  cover  and 
secure"  the  amount  owing  by  th^  stockholder  to  the  associa- 
tion, whether  due  and  payable  t»  presenti  or  in  future.  The 
restraint  is  upon  transferring  the  stock,  '^  unless  the  shareholder 
shall  previously  discharge  all  debts  due  by  him  to  said  associa- 
tion, or  shall  have  remaining  capital  stock  untransferred  suffi> 
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cidnt  to  cover  aad  secure  the  amount  that  lie  may  owe  to  said 
associatioD.''  The  expteflBioii,  "  the  amount  that  he  may  owe," 
18  evidently  intended  ae  the  eqoiyalent  of  die  preyiouB  phxase, 
** debts  due;"  each  being  used  to  denote  the  indebtednem 
which  the  stock  was  to  "cover  and  seonie.''  The  apt 
and  explicit  words  used  by  the  associateB  in  the  succeeding 
section  of  the  fifth  artide,  to  limit  the  right  of  sale  to  dtoes  of 
actual  default,  shows  that  they  bad  no  difficulty  of  discriminat* 
ingi  when  that  was  their  purpose,  and  excludes  the  idea  that 
the  general  words  of  the  previous  section  were  used  in  iha 
same  restricted  sense. 

When,  therefore,  the  bank  was  fimt  notified  that  the  stock 
had  been  assigned  to  the  plaintiff,  and  the  latter  demanded  that 
it  should  be  transferred  to  him,  Leggett,  the  shareholder,  was 
a  debtor  to  the  bank^  and  on  that  ground,  I  think,  such  tran»* 
£»  was  rightly  refused.  It  can  make  no  difference  with  the 
question  if  it  ahould  be  conceded  that,  in  January,  1854,  when 
the  plaintiff  became  the  equitable  owner  of  the  stock,  Leggett 
was  not  a  debtor  to  the  bank,  and  that  then,  had  a  teansfer 
been  demanded,  it  could  not  have  been  legally  refiosed.  Nor 
is  it  important  to  determine  what  would  have  been  the  rights 
of  the  plaintiff  and  the  bank,  had  the  plaintiiB^  upon  becoming 
the  equitable  owner  of  the  stock,  notified  the  bank  that  he 
was  such  owner.  Nothing  of  the  kind  was  done.  The  case 
is  presented  of  the  plaintifi^  unknown  to  the  bank,  in  January, 
1864,  purchasing  a  shareholder's  stock,  and  taking  an  assign^ 
ment  of  a  certificate  expressing  on  its  &ce  that  the  shareholder's 
title  was,  subject  to  all  conditions  and  stipulations  in  the  defend* 
ant's  articles  of  assodation,  transferable  only  on  the  books  of 
their  banking-house,  by  him  or  his  attorney,  on  delivery  of 
auch  certificate ;  and  that»  although  knowing  that  the  artidea 
of  association  gave  the  bank  a  lien  on  such  stock  for  any  debts 
due  from  the  diarehold^  at  the  time  the  transfer  was  demanded^ 
neither  notifying  the  bank  that  he  was  such  owner,  or  demand- 
ing a  transfer,  until  sixteen  months  after  the  alleged  secret 
purchase,  and  after  the  shardiolder,  if  not  a  debtor  to  the  bank 
at  the  time  of  sale,  had  subsequently  become  such  debtor. 
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The  lien  unquestionably  attaches  in  respQct  to  the  sharehold- 
er's debts  existing  when  the  bank  is  asked  to  transfer  the  legal 
title ;  and  one  becoming  the  owner  of  stock,  subject  to  a  pro* 
yision  in  the  articles  of  association  giving  the  bank  such  lien, 
and  of  which  he  has  knowledge,  but  who  omits  to  give  the 
bank  notice  of  his  ownership,  and  theriebj  enables  his  vendor 
to  have  credit  on  the  faith  of  his  being  a  stockholder,  has  no 
superior*equity  to  be  enforced. 

The  judgment  of  the  Supreme  Court  should  be  reversed, 
and  a  new  trial  ordered,  with  costs  to  abide  the  event 

Denio,  Davies,  Gould  and  Smith,  Js^  concuried. 

Allsk,  J.  (dissenting.)  The  corporate  powers  of  the  de- 
fendant are  derived  wholly  from  the  general  banking  law 
under  which  it  became  incorporated.  It  can  exercise  no 
power  except  such  as  is  authorized  by  that  act^  which  is  the 
organic  law  of  every  corporation  created  under  its  authority. 
But  the  dealings  of  tl^e  associates  with  each  other,  and  the 
rights  of  shareholders  over  their  stock,  are  not  among  the 
corporate  powers  of  the  institutions  organized  under  the  law, 
and  are  not  to  any  great  extent  regulated  by  it  The  declara- 
tion that  the  shares  of  the  association  shall  be  deemed  personal 
property  and  transferable  on  the  books  of  the  association  in 
such  manner  as  may  be  agreed  on  in  the  articles  of  associatiotf 
(Laws  of  1888,  ch.  260,  §  19),  has  respect  only  to  the  modus 
operandi  of  the  transfer  and  not  to  the  right  of  transfer  or  to 
any  restrictions  upon  such  right.  There  is  no  authority  in 
the  law  for  any  restraint  upon  the  power  of  alienating  the 
capital  stock  of  the  association  formed  under  it;  and  the  pro- 
vision in  the  defendant's  articles  of  association  imposing  con- 
ditions upon  the  rights  of  shareholdeos  to  transfer  their  stock, 
does  not  rest  for  its  vitality  upon  any  law  of  the  State  or  by- 
law of  the  association.  It  rests  only  upon  the  agreement  of 
the  shareholders.  The  original  subscribers,  of  whom  Wm.  £1 
Leggett  was  one,  by  signing  the  articles  became  parties  to  the 
agreement,  and  every  subsequent  purchaser  of  the  capital 
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.  Stock  by  aooepfting  a  transfer  of  the  original  sorip  or  new  cer- 
tificates for  the  shares  bought,  assented  to  the  terins  and  con« 
ditions  upon  and  subject  to  which  the  stock  was  held  bj  the 
shareholders  as  declared  bj  the  certificates  to  it,  as  *' subject 
to  all  conditions  and  stipulations  in  their  articles  of  association.'* 
As  an  agreement  in  effect  making  the  debt  of  the  shareholder 
a  lien  upon  his  stock,  it  is  not  prohibited  by  any  law  and  is 
inconsistent  neither  with  any  statute  nor  with  public  policy. 
A  pledge  of  the  stock  in  security  for  the  payment  of  a  debt 
actually  contracted  would  clearly  be  valid,  2ind  an  agreement 
pledging  it,  given  in  advance  of  the  debt,  can  be  nevertheless 
valid.  Similar  provisions  in  special  charters  granted  by  the 
legislature  are  not  unusual,  which  is  high  evidence  that  public 
policy  sanctions  them ;  and  courts  have  sustained  and^enforoed 
such  provisiona  {Union  Bank  of  Oeorgetoum  v.  Laird^^i 
Wheat,  890 ;  Baiik  of  Utioa  v.  SmaUy,  2  Cow.,  770.)  Each 
association  organized  under  the  general  banking  law  may  in* 
corporate  such  special  powers  in  its  articles  of  association  not 
inconsistent  with  the  laws  of  the  State  as  the  associates  shall 
think  expedient,  and  these  special  provisions  will  have  the 
force  of  law  with  the  associates.  The  articles  of  association, 
the  voluntary  agreement  of  the  associates  in  regulating  the 
terms  of  their  association  and  their  rights  as  members  thereof, 
takes  the  place  of  a  special  charter  and  performs  its  office. 

I  am  constrained,  however,  to  differ  with  the  court  below 
in  the  construction  of  the  .provisions  upon  which  the  defence 
rests.  The  learned  justice,  pronouncing  the  judgment  of  the 
Supreme  Ck>urt,  was  of  the  opinion  that  it  only  related  to  debts 
actually  due,  and  that  a  shareholder  or  debtor  of  the  bank, 
if  his  indebtedness  had  not  matured,  might  transfer  his  stock 
and  the  bank  had  no  lien  thereon.  So  far  as  material  to  this 
case  the  provision  ii  that ''  no  share  or  shares  shall  be  trans* 
ferable  unless  the  shareholder  making  the  transfer  shall  pre* 
viously  discharge  all  debts  due  by  him  or  her  to  said  asso- 
ciation.'^ The  very  restricted  interpretation  of  the  court  below 
practically  nullifies  the  provision*  If  the  debtor  or  shareholder 
can,  the  day  or  the  hour  before  his  debt  to  the  bank  becomes 
Smith.— Vol.  X.  37 
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due,  transfer  his  stock  and  deprive  the  bank  of  its  contem- 
plated lien  under  this  clause  of  its  articles  of  association,  the 
whole  intent  and  design  of  the  prorision  would  be  valuelesa 
The  words  employed  do  not  call  for  such  interpretation.  A 
reasonable  construction  of  the  term  "debts  due,"  and  that 
which  in  ordinary  usage  would  be  given  it,  would  carry  out 
the  intent  of  the  associates  and  include  within  the  benefits  of 
this  section  all  debts  actually  contracied  and  existing,  whether 
due  or  yet  to  become  due.  Neither  is  there  any  such  techni- 
cal and  restricted  meaning  given  to  the  words  by  lexicogra- 
*pher8  or  jurists  as  to  confine  them  to  debts  actually  due  Imd 
payable.  The  legal  acceptation  of  "  debt "  is  a  sum  of  money 
due  by  certain  or  express  agreement  (8  BI.  Com.,  164).  A 
debt  in  ordinary  parlance  means  any  claim  for  money,  and  a 
debt  is  properly  said  to  be  due,  in  the  sense  of  otoing,  when 
it  has  been  contracted  and  the  liability  of  the  debtor  is  fixed. 
(Burr.  L.  Diet. ;  Bouv.  L.  Diet)  Debt  and  due  are  both  de- 
rived from  the  same  verb ;  the  former  is  a  substantive,  and  in 
this  instance  the«latter  is  used  as  an  adjective.  Debt  also 
means  that  which  is  due  from  one  person  to  another,  and  the 
word  due  does  not  necessarily  vary  the  meaning;  as  that  means, 
in  one  sense,  simply  owed.  It  may,  when  used  with  that  in- 
tent, mean  a  debt  actually  payable,  the  time  for  the  payment 
of  which  has  arrived.  The  context  and  the  circumstances 
under  which  it  is  used  must  determine  in  what  sense  it  is  used. 
Due,  when  used  as  a  noun,  is  synonymous  with  debt. 

"Due,"  applied  to  "debts,"  preferred  by  an  act  of  Congress, 
is  equivalent  to  "owed"  or  "owing,"  and  includes  all  debts  al- 
though payable  in  future.  {United  States  v.  The  State  Bank  cf 
ybrth  CbroUna,  6  Pet,  29.)  The  obvious  meaning  of  the 
clause  in  the  defendant's  charter  is,  that  the  shareholder  shall 
discharge  all  debts  owing  by  him  before  he  shall  transfer  his 
*  stock.  Was,  then,  W.  E.  Leggett,  on  the  8d  day  of  January, 
1864,  the  day  on  which  the  plaintiff  claims  to  have  acquired 
title  to  his  stock,  a  debtor  to  the  defendant?  He  was  at  that 
time  an  indorser  on  notes  held  by  the  defendant  made  by  one 
Tbompeon  which  had  not  then  matured ;  that  is,  he  was  con- 
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tingently  liable  to  the  bank  for  the  debt  of  Thompson ,  and 
hia  liability  could  only  become  absolote  when  he  should  b^ 
charged  as  indorser.  His  engagement  was  conditionalf  de* 
pendent  upon  ihe  de&ult  of  the  maker  in  the  payment  of  the 
note  upon  due  demand  and  reasonable  notice  of  such  default 
to  himsdf  He  became  a  debtor  when  his  liability  became 
fixed  and  certain  and  not  before.  The  sum  of  money  men- 
tioned in  the  notes  thus  became  a  ^  debt  due  by  him.^  A  con* 
tingent  liability  is  no  more  a  debt  easting  against  or  owing 
by  an  individual  when  the  liability  is  created  by  becoming  a 
party  to  commercial  paper,  than  when  it  is  incurred  in  any 
other  form.  A  surety  in  an  undertaking  given  upon  an 
appeal  or  on  an  appeal  bond,  is  from  the  moment  he  signs  the 
instrument  and  it  is  used  for  the  purpose  intended,  contingently 
liable  for  the  debt  and  de&ult  of  his  principal ;  but  in  neither 
case  would  he  be  the  debtor  of  the  appellee  or  of  the  State, 
and  yet  his  liability  cannot  in  principle  be  distinguished  from 
that  of  an  indorser  of  a  promissory  note.  The  difference  is 
only  modal,  and  relates  to  the  conditions  upon  which  the 
liability  may  becQme  absolute. 

In  ordinary  parlance,  as  well  as  in  statutes^  and  in  ordinary 
legal  acceptation,  a  distinction  is  recognized  between  a  debt, 
although  not  actually  payable,  ddnt^m  in  j^reeenH  eolvendvm 
in  futuro,  and  a  contingent  liability  which  may  ripen  into  an 
absolute  liability  and  become  a  debt  in  the  ordinary  sense  of 
that  term.  In  re  Drury  (2  Hill,  220),  a  debt  signifies  what- 
ever any  one  owes,  and  he  does  not  owe  that  for  which  he  is 
only  conditionally  or  provisionally  liable.  {Peciph  v.  MornU^  3 
Seld.,  124)  The  obligation  of  a  contract  does  not  becofne  a 
debt,  within  the  sense  of  the  prohibitions  of  a  city  charter 
forbidding  the  common  council  from  authorizing  an  expendi- 
ture within  the  current  year  exceeding  the  amount  of  the 
annual  tax  levy,  until  money  becomes  payable  according  to  its 
terms.  {Wesbm  v.  The  City  of  Syracuse,  17  N.  Y.,  110.)  Under 
the  general  act  for  the  incorporation  of  manufacturing  corpo- 
rations (ch.  40  of  1848),  stockholders  are  liable  for  debts 
incurred  by  the  corporation  before  the  stock  is  fully  paid ;  and 
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trusteea  are  made  individually  liable  for  a  debt  of  the  oorpo* 
ration  contracted  daring  a  defai:dt  in  filing  and  publishing  the 
annual  report  required  by  law.  In  construing  and  giving 
effect  to  that  law,  this  court  has  held  that  under  a  contract  be* 
tween  an  individual  and  the  corporation,  that  the  former  should 
deliver  and  the  latter  receive  and  pay  for  personal  property 
at  a  future  day,  a  debt  does  not  arise  until  the  delivery  of 
the  property ;  that  is,  the  contingent  liability  becomes  a  debt 
only  when  the  obligation  to  pay  becomes  absolute  by  the  per* 
formance  of  the  conditions  or  the  happening  of  the  contingency 
upon  which  this  obligation  to  pay  depends.  {Oarriaon  v.  Sawe^ 
17  N.  Y.,  458.)  The  principle  now  asserted  is  not  affected  by 
the  cases  holding  that  for  certain  equitable  purposes  and  for 
the  prevention  of  a  fraud,  a  party  contingently  liable  upon  a 
contract  may  be  deemed  a  debtor — as  in  Ebvood  v.  Di^ndorf 
(6  Barb.,  898) — for  the  purpose  of  enforcing  against  a  devisee 
a  debt  which  a  testator  was  equitably  bound  to  pay,  and  who 
had  charged  his  debts  upon  lands  devised,  and  in  Van  Dydk  v. 
Seward  (18  Wend.,  876),  and  other  similar  cases,  holding  that 
a  contingent  liability  was  within  the  meaning  of  the  statute, 
avoiding  all  giAs,  &o.,  made  to  hinder  and  delay  creditors. 
The  same  equitable  extension  of  the  statute  has  been  made  to 
protect  demands  and  claims  for  torts,  which  are  in  no  just 
sense  debts.  {Jackson  v.  Myers,  18  John.,  424 ;  .^ha;  v.  BUb^ 
1  Conn.,  296.)  Gtiving  the  provision  all  the  effect  which  can 
be  claimed  for  it  under  a  literal  construction,  and  it  cannot 
make  him  a  debtor  to  the  bank  so  as  to  charge  his  stock  and 
prevent  its  transfer,  who  is  only  contingently  liable  for  the 
contract  and  engagement  of  a  third  person.  W.  E.  Leggett 
was  not  then  a  debtor  to  the  bank  on  the  8d  of  January,  1864, 
and  had  the  free  disposal  of  his  stock. 

He  did  on  that  day,  for  a  valuable  consideration,  sell  his 
stock  to  the  plaintiff,  assigning  and  delivering  to  him  the  evi* 
dences  of  his  title,'  the  original  scrip  or  certificate  issued. by 
the  defendant,  executing  and  delivering  at  the  same  time  a  for- 
mal power  of  attorney  to  transfer  the  stock  upon  the  books  of 
tho  bank.    Notwithstanding  the  declaration  in  the  defendant's 
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articles  of  association,  that  *'  every  transfer  [of  stock]  to  b6 
valid  shall  be  made  on  the  transfer  books,"  this  assignment 
was  valid  as  between  the  parties  to  it,  and  vested  in  the  plain- 
tiff the  equitable  title  to  the  stock,  and  the  right  to  be  substi- 
tuted upon  the  books  of  the  bank  as  the  legal  holder  of  it' 
Had  the  plaintiff  on  th^same  day  of  the  assignment  demanded 
the  formal  transfer  upon  the  books  of  the  bank,  he  would  have 
demanded  but  his  legal  rights,  and  an  action  would  have  lain 
for  the  refusal  Whether  equity  would  have  compelled  the 
specific  performance  of  the  duty  of  the  bank  to  permit  the 
transfer,  or  the  courts  would  have  interfered  by  mandamus,  it 
is  not  necessary  to  inquire.  It  is  sufficient  that  the  transaction 
gave  to  the  plaintiff  the  equitable  iitle  to  the  stock,  and  re- 
cognized a  legal  right  to  the  formal  legal  title,  and  the  usual 
evidences  of  such  title.  The  rights  of  parties  standing,  in  the 
situation  of  the  plaintiff,  are  too  well  settled  to  be  the  subject 
of  discussion  in  the  courts  of  this  State.  The  assignor  and 
holder  of  the  scrip  is  the  owner  of  the  stock  as  against  the 
assignee,  and  as  against  all  persons  not  having  a  prior  equity, 
and  the  legal  title  is  only  not  transferred  as  respects  the  bank, 
and  for  its  protection.  The  bank,  until  a  transfer  of  the  stock 
in  the  mode  prescribed  by  its  charter,  may  recognize  the  ven- 
dor as  still  the  real  owner,  and  may  pay  to  him  the  dividends 
and  give  him  in  the  conduct  of  the  affairs  df  the  bank,  all 
the  rights  of  a  stockholder.    The  sole  object  and  purpose  of 

-  the  requirement  of  this  formal  transfer,  is  the  convenience 
of  the  bank  to  this  extent  The  provision  does  not  interfere 
with  the  rights  of  ownership  as  between  the  original  stock- 
holder and  his  vendee  or  pledgee.  Such  is  undisputably  the 
law  in  this  state,  as  settled  by  the  decisions  of  all  the  courts. 
{Bates  V.  New  York  Insurance  Company^  8  J.  R,  238 ;  Bank  of 
Utica  V.  SmoUy,  2  Cow.,  770;  SteNnns  v.  Phoenix  Fire  Inst^ 
ranee  Company^  8  Paige,  250 ;  Oommerdtil  Bank  of  Buffalo  v. 
Kortrighi^  22  Wend.,  848,  affirming  same  case,  20  id.,  98.) 
It  is  true  that  the  decisions  in  the  courts  of  other  states  are 

'  contrary  to  the  rule  adopted,  dnd  so  well  settled  in  this  State ; 
and  the  judges  expressly  disregard  the  principle  settled  by  the 
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court  for  the  correction  of  errors  in  Kortright's  case,  and  which 
we  regard  as  law.  See  per  Chief  Justice  Sellw,  Fiaiher  y.  JESuex 
jBsnJk,  5  Gray,  888.  He  cites  the  Maaaachnsetta,  Connecticut 
and  Yermont  cases,  as  directly  in  conflict  with  the  cases  in 
our  own  courts.  So  long  as  our  own  decisions  are  to  be  re- 
garded, we  must  follow  out  and  appfy  those  principles  and 
results,  and  cannot  engraft  upon  our  rules  the  principles  and 
results  of  decisions  not  in  harmony  with  them.  The  New 
England  courts  have  made  the  transfer  of  stock  in  corpora* 
tions,  whose  charters  require  a  transfer  upon  the  stock  book, 
an  exception  to  the  general  rule  regulating  the  transfer  of 
property,  and  have  given  the  clause  in  the  charter  a  stringent 
and  far-reaching  effect,  which  is  denied  to  it  in  our  courts. 
Those  cases  deny  all  equities  to  the  purchasers  of  stock, 
whose  title  does  not  appear  upon  the  books  of  the  bank,  as 
against  all  persons  who  have  no  notice  of  the  change  of  title, 
treating  the  stock  book  as  the  only  legitimate  evidence  of 
title,  and  ignoring  the  scrip  as  of  any  value ;  and  hence  even 
creditors  may  attach  stock  standing  in  the  name  of  their 
debtor,  although  it  has  been  actually  sold  and  the  scrip  trans- 
ferred to  a  lona  fde  purchaser,  {Fisher  v.  Essex  Bankj  supra; 
Salem  v.  Bank  of  Woodstock,  21  Verm,  862 ;  Os^ord  Turnpike 
V.  Bunnell  6  Conn.,  668.)  We  cannot  adopt  the  principle  of 
these  cases  without  directly  overruling  all  the  cases  in  our 
own  courts.  In  this  State,  the  formal  transfer  upon  the  books 
of  th^  bank,  is  regarded  as  not  affecting  the  transaction  be- 
tween the  parties,  but  as  required  for  the  CQUvenience  of  the' 
corporation  and  its  protection ;  and  if  any  other  effect  is  to  b^ 
given  to  it,  it  is  in  reference  to  the  personal  liability  of  stock* 
holders  to  creditors,  and  as  charging  those  who  appear  on  the 
books  as  stockholders.  But  as  between  the  parties,  to  the  sale 
and  third  persona,  the  same  effect  is  given  to  a  conveyance  of 
the  stock  outside  of  the  books,  as  is  given  by  law  to  assign- 
ments of  choses  in  action,  or  rights  not  negotiable  or  assignable. 
The  trausferree  is  regarded  as  the  equitable  owner,  and  the  trans- 
ferrer a^  his  trustee ;  and  the  rights  of  the  transferree  are  perfect. 
al;  law  and  in  equity,  as  against  all'personSi  except  those  who. 
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have  some  prior  equity..  In  Bates  y.  New  York  In$urano$ 
Cbmpony,  mjpra,  the  rights  of  the  puicbaser  of  the  stock  weie 
protected  against  the  corporation  dealing  with  the  original 
stockholder  after  notice  of  the  sale,  although  the  d»ange  of 
title  before  the  payment  of  all  the  installment^  was  prohibited. 
A  porohaser  without  the  prescribed  formal  transfer,  takes  the 
stock  subject  to  any  equitable  daim  which  exists  i^gainst  it  at 
the  time  in  fiiyorof  the  company,  or  any  other  person,  and 
this  IS  the  express  holding  in  the  cases  cited  from  the  courts 
of  our  own  State.  Chancellor  Walwobth,  in  Chmmercial 
Bank  y.  Eortright^  tupra^  says:  ''An  agreement  to  transfer* 
certain  specified  shares  founded  upon  a  good  oonsiderationi 
actually  paid  therefor,  or  an  actual  hypothecation  thereof  for 
the  payment  of  a  specified  debt^  but  not  intimated  on  the 
books  of  the  company,  although  it  does  not  transfer  the  logal 
title  to  the  stock,  is  a  good  equitable  transfer  or  hypothecation 
thereof,  which  will  giye  to  such  asngnee  a  preferable  daim 
oyer  any  person  who  has  not  a  prior  equity,  unless  he  haa 
obtained  a  legal  title  to  the  stock  by  an  actual  assignment  upon 
the  books  of  the  corporation,  without  notice  of  such  equity. 
This  is  the  maxim :  that  when  the  equitidi  of  the  parties  are . 
equal,  and  neither  has  the  legal  title,  he  who  is  first  in  time  ia 
strongest  in  right     Qui  prior  est  in  kn^pore  poHiOT  est  injwn. 

On  the  third  day  of  January,  1854:,  the  plaintiff  became  the . 
equitable  owner  of  this  stock,  absolutely  entitled  to  it  as  against 
the  original  stockholder  and  the  defendanti  as  the  latter  had 
no  lien  upon  it  or  equitable  title  to  it^  and  the  l^pl  title  waa 
not  then,  and  has  not  since  been,  and  is  not  now  in  ibe  de* 
fendant    On  that  day  he  had  a  right  to  demand  of  the  defend* . 
ant)  a  transfer  of  the  stock,  and  the  defendant  eould  not  haya*' 
refused.    The  demand  was  delayed  until  May,  1866y  butfaacLi 
the  plaintiff,  lost  his  title,  or  had  the  defendant  aequired  any" 
title  or  any  superior  equity  to  that  of  the  plaintiff?    The  Iq^  * 
title  remiuned  where  it  did  in  January,  1864,  in  the  orighiik' 
stockholder,  who  was  but  the  trustee  for  the  paxtjpeqiailablj^/ 
entitled;  the  plaintiff's  equities  were  without  eb»iiD»t  andthaf 
defendant  at  most  had  but  an  equUyy  m^miMtHfrnm  Ihlrtii^ 
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as  the  plaintiff's  equity  oocarred  before  the  defendant  had  anj 
equity,  it  was  necessarily  prior  in  time,  and  therefore  paramount 
to  that  of  the  defendant  Equities  prevail  in  the  order  of 
time  in  which  they  occur.  Broome's  Leg.  Max.,  829.  It  is 
not  necessary  to  say  that  had  the  defendant,  after  the  sale  of 
the  stock  to  the  plaintiff  dealt  with  the  original  stockholder 
upon  the  &ith  of  the  stock  still  remaining  in  his  name  on  its 
books,  and  without  notice  of  the  transfer,  it  would  not  have 
been  protected :  there  was  no  such  dealing.  .  The  contract^ 
which  at  the  time  of  the  transfer,  was  not  a  debt  and  raised 
no  equity  on  behalf  of  the  defendant  without  a  new  considera- 
tion,, or  the  parting  with  any  value  by  the  defendant,  be- 
'oame  a  debt  against  the  original  stockholder,  and  thus  would 
have  created  an  equitable  lien  upon  the  stock,  had  the  title  not 
been  changed;  but  as  an  equitable  title  it  was  junior  in  time  to 
that  of  the  plaintiff,  and  it  was  attended  by  no  circumstances 
which  should  entitle  it  to  prevail  against  the  plaintiff.  The 
equitable  lien  attached  only  firom  the  time  of  the  existence  of 
the  debt,  and  could  not'  by  relation  operate  aud  take  effect  as 
of  the  time  of  the  making  of  the  contract  out  of  which  it 
arose,  so  as  to  overreach  the  title  of  the  plaintiff.  There  is 
perhaps  some  conftision  growing*  out  of  the  consideration  of 
the  two  sections  of  the  charter — the  one  regulating  the  mode 
of  transfer,  and  the  other  defining  the  rights  of  the  sharehold- 
en — together.  The  first  (§  2  of  Art  6)  prescribes  the  mode 
of  transfer  solely  to  protect  the  bank  in  its  recognition  of  the 
pifflies  as  stockholders,  whose  names  appear  as  such.  The 
other  (§  8  of  same  Art)  alone  makes  provisions  for  the  pledge 
of  the  stock,  for  the  debts  of  the  shareholder,  and  in  it*  no 
reference  is  made  to  any  particular  mode  or  form  of  transfer, 
but  the  prohibition  is  of  any  transfer  that  the  law  recognizes 
until  the  debts  of  the  shareholder  are  paid.  It  prohibits  alike 
the  transfer  which  was  made  on  the  8d  of  January,  1864,  and 
which  the  law  says  was  eflfectual  to  pass  the  title  to  the  stock, 
and  the  mode  of  transfer  prescribed  for  the  Becurity  of  the 
bank.  Section  three  should  be  construed  as  if  section  two  did 
not  ezist^  and  the  transfer  to  the  plaintiff  was  effectual  from- 
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the  time  it  was  made,  as  against  the  defendant,  and  anj  equity 
it  could  thereafter  acquire. 

If  the  defendant  has  any  lien,  it  arose  upon  and  by  reason 
of  the  protest  of  the  Thompson  note,  and  then  the  debtor  W. 
E.  Leggett  was  not  a  shareholder,  and  had  no  stock  to  pledge, 
or  which  was  within  the  operation  of  the  agreement  in  the 
articles  of  association.  The  agreement  was  only  operatiye 
against  shareholders,  and  ifbannot  be  claimed  that  if  W.  E. 
Leggett  had  on  tbe  day  of  the  Thompson  note  matured,  ex- 
ecuted  a  formal  pledge  of  the  stock  to  the  bank,  in  aacurity  for 
its  payment,  any  title  would  have  vested  on  the  defendant,  and 
to  me  it  seems  very  plain  that  an  executory  agreement  in 
adyance,  that  such  pledge  shall  arise  and  exist  from  a  given  ^ 
time,  cannot  give  the  party  any  better  title.  The  clause  in  the 
charter  gives  no  equity  and  creates  no  lien :  it  is  the  debt  that 
creates  the  lien,  and  how  that  is  to  attach  to  a  title  that  does 
not  exist,  that  has  passed  away  fixHn  the  debtor,  is  difficult  to 
be  understood.  At  the  most,  it  is  but  an  executory  agreement, 
that  any  stock  he  may  own  when  he  should  become  a  debtor 
to  the  bank,  should  be  bound  for  the  payment  of  the  debt 
But  when  W.  E.  Leggett  became  a  debtor,  he  was  not  a  share- 
holder legally  or  equitably,  and  the  agreement  did  not  run 
with  the  stock,  and  bind  it  in  the  hands  of  a  purchaser  for  a 
debt  created  or  arising  after  the  transfer.  It  should  be  borne 
in  mind  that  there  is  no  element  of  fraud  which  might  ovei^ 
come  the  equities  of  the  plaintiff  in  the  case:  all  is  fiur  and 
both  parties  are  bona  fide  claimanta  The  defendant  is  not  en- 
titled to  succeed  by  reason  of  the  weakness  of  the  title  of  the 
plaintifl^  for  that  was  perfect  on  the  8d  day  of  January,  1864, 
and  has  not  been  impaired  since;  and  it  cannot  succeed  on  the 
strength  of  its  own  title,  because  it  has  no  better  title  than  the 
plaintiff)  that  is,  it  has  not  secured  the  legal  title  and  its  equities 
as  junior  in  time  must  yield  to  those  of  the  plaintiff  or  which 
is  the  better  and  more  correct  expression,  the  defendant  acquired 
no  equities  for  want  of  any  title  in  W.  E.  Leggett  its  debtor, 
upon  which  equities  could  attach.  The  appellant  should  show 
at  what  time,  and  by  what  means  the  plaintiff  lost  his  title, 
SiirrB. — ^VoL.  X.  88 
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which,  was  indisputably  good  when  he  acquired  it^  and  whidi 
he  had  done  nothing  to  forfeit  A  shadowy  and  vagae  eqnitj 
lesting  upon  several  circumstances,  neither  of  which  alone,  nor 
all  together,  constitute  any  tangible  title,  l^gal  or  equitable, 
ought  not  to  prevail  over  a  recognized  and  weU-established 
legal  right 
The  judgment  should  be  affirmed* 

Seldsn,  Ch.  J.,  and  S0THSBLAin>,  J.,  also  dissented. 

Judgment  reversed  and  new  trial  ordered. 
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On  the  oro69-ezaimiiati<m  of  a  witDees  he  cannot  be  asked  whether  he  had 
been  convicted  of  petit  krcenj,  although  he  do  not  object  The  partjr 
has  a  right  to  insist  that  the  fkct  be  proved,  if  at  all,,  by  the  record. 

So  also  the  party  may  object^  though  the  witness  do  not,  to  a  question 
whether  the  latter  had  made  certain  statements  in  an  affidavit  which 
was  not  produced. 

This  was  an  action  of  tiorer  for  a  quantity  of  hay  cut  by 
the  defendant,  on  premises  owned  by  the  plaintiff's  intestate, 
John  E.  Kewoomb^  and  carried  off  and  converted  to  his  own 
*  use.  The  referee  gave  judgment  for  the  value  of  the  grass 
or  hay  cut  The  judgment  of  the  referee  was  afllrmed  by  the 
Supreme  Oo\a%  and  the  defendant  appealed  to  this  court 
Certain  questions  of  evidence  arose  upon  the  trial,  which  are 
sufficiently  referred  to  in  the  opinion. 

Jam»  CHbdon^  for  the  appellant 

Joseph  JPoUar^  for  the  respondent 

Allkn,  J.    One  of  the  witnesses  for  the  plaintiff  was  asked, 
on  cross-examination,  whether  he  had  been  convicted  of  petit 
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larceny  in  this  State.  The  question  wmi  objected  to  upon 
aeverftl  grounds,  and,  among  others,  for  the  reason  that  there, 
"was  better  evidence  of  the  conyiction.  The  objection  was 
anstained,  and  the  eyidence  excluded.  The  general  rule  ia 
-well  settled  that  eridence  by  way  of  impeachment  of  the 
character  of  the  witness  fbr  yeracity  must  be  confined  to  his . 
general  reputation,  and  that  proof  of  specific  acts  cannot  be 
giyen.  The  embarrassment  that  would  arise  from  the  number 
of  collateral  issues  which  might  spring  up  in  the  course  of  a 
trial  would  alone  constitute  a  serious  objection  to  the  admissi-  . 
bili^  of  eyidence  to  establish  specific  crimes  against  the  wit- 
nesses. Another  reason  for  confining  eyidence  affecting  the 
character  of  witnesses  to  their  general  reputation  is,  that  eyery 
man  is  supposed  to  be  capable  of  supporting  his  general  cha- 
racter, but  would  not  be  likely  to  be  prepared  to  answer  par* 
ticular  charges  without  notice.  (1  GreenL  £y.,  §  461 ; « 1  Phil* 
Ey.,  291 ;  Cowen  &  Hill's  Notes,  630,  p.  766.)  These  reasons 
are  not  controlling  when  the  inquiry  is  made  of  the  witness  as 
to  his  own  acts  or  offences,  which  he  may  well  be  supposed 
able  to  explain  at  any  time,  and  when  his  answers  are  conclu- 
siye  and  preclude  further  inquiry,  as  is  the  case  as  .to  all 
collateral  matters  affecting  his  general  credit,  so  that  side  issues 
cannot  be  made  to  embarrass  the  trial  of  the  principal  issue. 
A  witness  cannot  be  asked  as  to  any  collateral  and  indepen- 
dent fact,  with  a  yiew  to  contradict  him.  {Spenody  v.  De  WU» 
htij  7  East,  108;  Lavmnce  v.  Barker,  6  Wend.,  801;  Harria 
y.  Nebanj  7  id.,  67 ;  Howard  y.  The  City  Fire  Ins.  Co*,  4  Denio, 
602.)  In  the  latitude  of  cross-examination,  and  to  enable4be 
jury  to  underatand  the  character  of  the  witnesses  they  are 
called  upon  to  belieye,  collateral  eyidence  is  allowed  fipom  the 
witness  himself  tending  to  discredit  and  disgrace  the  witneaa 
under  examination*  The  witness  may  be  priyil^^  from 
answeting;  but  the  question  may  be  put,  and,  if  the  witness 
waiye  his  priyilege,  answered,  if  the  answer  relate  to  the  con- 
duct  of  the  witness  and  legitimately  affect  his  c|[edit  for  yera-  , 
city.  (1  GreenL  Ey.,  §  460.)  The  boundary  and  limit  of  such 
•xamination,  is  not  well  defined,  and  the  cases  may  not  be  in 
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harmony  touching  the  principle  upon  which  whatever  of  rale 
there  may  be  rests,  or  the  extent  to  which  the  rule  should  be 
carried  in  permitting  a  cross-examination  as  to  independent, 
collateral  acts  of  the  witness  affecting  his  moral  character,'  or 
as  to  specific  acts  of  criminality  or  crime.  Here  the  question 
objected  to  did  not  call  for  a  statement  in  explanation  of  any 
act  of  the  witness ;  but  it  was  sought  to  prove  such  conduct, 
and  the  guilt  of  the  defendant,  by  proof  of  an  independent 
fact,  to  wit,  his  conviction  of  the  offence.    Of  that  fact  there 

•  was  higher  evidenpe,  if  it  was  admissible  at  all.'  It  would  be 
no  answer  today  that  the  record  of  conviction  for  a  misde- 
meanor was  not  admissible  in  evidence  for  any  purpose,  if 
that  were  so.  If  the  fiict  of  conviction  could  be  proved,  the 
record  was  competent  The  fact  could  not  be  made  competent 
by  proving  it  by  inferior  and  secondary  evidence.  Pro£ 
Greenleaf  eajrs  (1  Greenl.  Ev.,  §  457) :  "  But,  on  the  other 
hand,'  wtSta/ the  question  involves  the  fact  of  a  previous  con- 
vtttion,  It  ought  not  to  be  asked,  because  there  is  higher  and 

'  tetter  evidence  which  ought  to  be  offered."  If  the  question 
ought  not  to  be  asked,  the  objection  cannot  be  referred  to  the 
privilege  of  the  witness.  It  seems  that  proof  of  conviction 
for  petit  larceny  was  competent  by  way  of  impeachment 
{Girpenter  v.  Nixon,  5  Hill,  260.) 

Collateral  issues  form  no  exception  to  the  general  rule 
requiring' the  best  evidence  to  be  given;  and  there  is  no  dis- 
tinction between  evidence  to  the  competency  and  that  to  the 
credit  of  a  witness.  In  both  issues  the  party  has  the  same 
interest,  and  is  entitled  to  the  same  grade  of  evidence  upon 
each ;  and,  upon  principle  as  well  as  upon  authority,  parol 
proof  of  the  conviction  was  inadmissible.  In  King  v.  Tlie 
Inhabitants  of  OasteU  Careinion  (8  East,  77),  it  was  held  that 
a  party,  interested  in  a  witness'  testimony  who  was  objected  to 
on  account  of  his  having  been  convicted  for  felony  and  his 
imprisonment  being  unexpired,  was  entitled  to  ihsist  on  proof 
of  such  conviction  by  the  record,  though  admitted  by  the 
witness  himself.  Lord  ELLENBOROUGfi  says :  "Theevidehce 
went  to  affect  the  rights  of  third  persons,  namely,  the  litigant 
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parties.  Whether  or  not  the  witness  was  convicted  of  the 
felony,  would  appear  by  the  record ;  and  it  cannot  be  seriously 
argued  that  a  record  can  be  proved  by  the  admissions  of  any 
witness.  He  may  have  mistaken  what  passed  in  court,"  &o. 
This  case  was  cited  and  followed  in  JPoople  v.  Herrick  (18  John., 
82),  and  in  that  case,  as  in  others,  the  objection  was  taken  by 
counsel  for  the  prisoner,  and  not  by  the  witness.  Again,  in 
HUis  y.  Cblvin  (14  John.,  182),  the  precise  objection,  that  the 
record  was  the  only  competent  evidence  of  the  conviction, 
was  taken  by  the  party,  and  the  court  held  that  he  who  would 
take  exception  to  a  witness  on  the  ground  of  his  conviction  of 
a  crimen  falsi^  must  have  a  copy  of  the  record  of  conviction 
ready  to  produce  in  court  Evidence  that  a  witness  had  been 
indicted  for  perjury  and  forgery  was  excluded  in  Jackson  ▼. 
Osbom  (2  Wend.,  655).  The  objectipn  to  the  question  was 
properly  sustained  and  the  evidence  excluded. 

The  defendant,  on  the  cross-examination  of  the  same  wit- 
ness, asked,  "Did  you  make  oath,  at  ^me  time  and  place, 
before  Underwood,  Master  in  Chancery,  that  you  never  had 
any  conversation  with  Griswold,  to  your  recollection,  about 
Newcomb's  cutting  a  portion  of  the  grass  of  1847,  nor  about 
any  arrangement  between  them  about  cutting  said  grass?" 
The  question  was  objected  to  for  several  reasons,  among  others 
because  the  affidavit  was  the  best  evidence ;  and  the  objection 
was  sustained.  The  witness  had  before  stated  that  he  had  not, 
"  in  words  or  in  substance,"  so  stated  to  or  before  Underwood 
at  the  time  and  place  referred  to ;  and  the  only  variation  in 
the  question  was  as  to  his  having  made  oath  to  such  statement. 
The  question  had  been  sufficiently  answered  before,  and  was 
properly  excluded  for  that  reason.  The  defendant  had  the 
full  benefit  of  the  denial  of  the  witness.  But  it  was  properly 
rejected,  for  the  reason  that  tho  statement  was  in  writing, 
and  in  the  form  of  a  deposition  or  affidavit,  and  should  have 
been  produced.  A  witness  is  not  bound  to  answer  as  to  mat- 
ters reduced  to  writing  by  himself  or  another,  and  subscribed 
by  him,  until  after  the  writing  has  been  produced  and  read  or 
shown  tQ  him.  {BeUinger  v.  i^fe,  8  Wend.,  595.)    The  rule 
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was  held  upon  the  trial  of  the  Queen  in  the  Hottde  of  Lords 
(2  B.  k  B.,  288),  tbiat  a  witness  oould  not,  upon  cross-examina* 
iion,  be  asked  whether,  in  a  certain  letter  written  by  the  wit> 
ness  and  in  the  hands  of  the  examining  party,  he  did  or  did 
not  make  oertain  statements,  bat  that  the  letter  itself  must  first 
be  read.  This  objection  was  well  taken. 
The  judgment  of  the  court  below  should  be  affirmed. 

SiOTH,  J.,  dissented. 

Judgment  affirmed. 


BiDWKiiL  V.  The  Nobth  Western  Insuiulnce  CoifPAmr. 

A  mftrine  policy  of  insurance  "  upon  the  whole  tackle,'*  &c.f  of  a  yessel, 
containing  a  warranty  that  '^  the  property  is  free  from  all  liens,"  parol 
evidence  is  admissible  that  the  property  insured  was  the  owner's  equity 
of  redemption  in  the  vessel  which  was  subject  to  certain  mortgages 
known  to  the  insurer. 

The  existence  of  such  mortgages  is  no  breach  of  the  warranty.     * 

Appeal  from  the  Superior  Court  of  the  city  of  Buffala 
Action  upon  a  marine  policy,  which  by  its  terms  purported 
to  be  "upon  the  whole  body,  tackle,  apparel  and  ftirniture 
of  the  good  steamer  Garden  City,"  and  in  which  it  was  "agreed 
that  the  property  be  Warranted  by  the  assured  free  from  all 
liens,"  &c. 

The  plaintiJT,  who  was  a  mortgagee  of  .the  vessel,  procured 
the  insurance  "on  account  of  Erastus  Crocker,"  the  owner, 
"loss,  if  any,  payable  to  Vincent  Bidwell,"  the  plaintiff,  to 
secure  his  interest  as  mortgagee.  His  object  was  communicated 
to  the  defendant  at  the  time  of  issuing  the  policy,  and  the 
existence  of  two  prior  mortgages  upon  the  boat  was  also 
known  to  the  insurer. 

On  the  trial  the  judge  held  that  the  warranty  as  to  liens 
related  to  the  entire  title  to  the  steamer,  and  was  not  confined 
to  the  interest  insured,  and  that  the  existence  of  the  mortgages 
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at  the  time  the  insunuioe  was  effeeted,  oonstitated  a  breach  of 
that  warranty.  The  plaintiff  excepted.  The  eoart  at  geneml 
term  ordered  a  new  trial,  and  the  drfendant  appealed  to  this 
ooart,  Btipolating  for  judgment  absolute  for  the  plaintiff,  if  the 
order  should  be  affirmed. 

John  H,  HeynolcUf  for  the  appellant 

John  Qanson,  for  the  respondent 

Gk>ULD,  J.  This  case  comes  up  on  a  state  of  fbcts  essentially 
diffisrent  from  that  of  the  same  case  as  reported  in  19  N.  Y^ 
179.  It  is  now  found  (from  evidence  amply  sufficient),  that 
the  plaintiff  (and  his  partners)  themselves  procured  this  policy 
of  insurance  from  the  defendants,  to  protect  their  interest  as 
mortgagees  of  the  vessel,  or  rather  OrodkerVi  remaining.interest 
therein,  afber  the  two  prior  mortgages.  That  at  the  time  the 
insurance  was  applied  for  and  made,  the  defendants  had  fuUl 
knowledge  that  the  interest  of  Crocker  in  the  vessel  was  thai 
of  the  owner  subject  to  the  said  prior  mortgages,  that  the  insuj 
ranoe  was  of  such  interest,  and  that  the  defendants  knew  af 
the  time  the  contract  of  insurance  was  made,  and  the  policy 
was  delivered,  the  nature  and  extent  of  Crocker's  interest  and 
knew  of  the  existence  of  the  three  mortgages  aforesaid. 

This  state  of  facts  would  seem  properly  proved  in  the  case 
within  the  decision  in  19  N.  Y.,  182,  that  "  there  is  much 
gneater  latitude  in  applying  a  poliey  of  insurance  to  the  interest 
intended  to  be  covered,  than  in  other  written  contracts." 
When  not  contradictory  to  the  terms  of  the  policy,  it  may  be 
shown  ^^ whose  property  it  was  intended  to  cover;"  and  (with 
the  sa&e  limitation)  what  property  or  interest  it  was  intended 
to  cover.  And  since  the  words  '^the  u?Aofe,"  &c,  of  the  vessel 
are  properly  explainable  as  meaning  that  the  whole  title  ia 
technically  in  the  one  owner  (as  distinguished  from  an  owner 
of  a  fractional  part),  so  the  '^  properly  insured  "  may  be  shown 
as  a  fact,  by  evidence. 

If  this  be  so,  then  there  is  no  breach  of  the  warranty  against 
liens  on  the  interest  insured*     And  the  company  Temaint 
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liable  jast  as  it  agreed  to  be,  and  for  jast  what  it  agreed  to  be. 
Indeed  it  is  not  easy  to  perceive  why  an  insurance  company, 
by  reason  of  the  formal  words  or  clauses  (of  a  general  and 
comprehensive  natare),  inserted  in  a  policy  intended  to  meet 
broad  classes  of  contingencies,  should  ever  be  allowed  to  avoid 
liability  on  the  ground  that  facts,  of  which  the  company  had  full 
knowledge  at  the  time  of  issuing  the  policy,  were  then  not  in 
accordance  with  the  formal  words  of  the  contract,  or  some  of 
its  multifarious  conditions.  If  such  facts  are  to  be  held  d 
breach  of  such  a  clause,  they  are  a  breach  eo  instanti  of  the 
making  of  the  contract,  and  are  so  known*  to  be  by  the  com- 
pany as  well  as  the  insured,  Ai^d  to  allow  the  company  to 
take  the  premium  without  taking  the  risk  would  be  to 
encourage  a  fraud.  It  would,  as  a  legal  principle,  be  equiva* 
lent  to  holding  that  a  warranty  of  the  soundness  of  a  horse  is 
a  warranty  that  he  has  four  legs,  when  one  has  been  cut  off. 

The  decision  of  the  general  term  of  the  Superior  Court  of 
Buffalo  should  be  affirmed,  and  judgment  final  should  be 
given  for  the  plaintiff. 

SsLDEN,  Ch.  J.,  and  Allen,  J.,  did  not  sit  in  tUe  case;  all 
the  other  judges  concurring. 

Judgment  affirmed. 


Campbell  et  dl.  v.  Woodworth  et  aX. 

An  ungmnent  in  tnut  for  creditors  is  not  rendered  void  by  a  provisiott 
giving  the  assignees  (one  of  them  being  a  lawyer)  "  a  jast  and  reaaon^ 
ble  compensation  for  labor,  time,  servioes,  and  attention,"  in  the  ban- 
ned of  the  tnist 

This  langoage  is  to  be  construed  as  meaning  no  more  than  the  oommissioDS 
fixed  by  law. 

Appeal  from  the  Supreme  Court    The  question  is  fully 
stated  in  the  following  opinion. 
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Otorge  W.  PwwM^  for  the  appellaata. 
Bmry  R.  SMcn^  tot  the  respondenta. 

Dayibs,  J.  A  single  questioa  is  presented  for  our  oonside- 
ration  in  this  case.  It  is  whether  an  assignment  containing 
the  following  clause  is  in  law  fiaudalent  and  void*  The  clause 
objected  to  is  in  these  words :  "  To  pay  all  expenses  which 
may  necessarily  be  incarred  by  my  said-  assignees  in  the  exe- 
cution of  the  trusts  thereby  created,  including  the  charges  for 
drawing  the  assignment,  together  with  a  just  and  reasonable 
compensation  for  labor,  time,  services  and  attention  of  the 
said  James  C.  Campbell,  Francis  E.  Chapman  and  Justus  Yale 
(the  assignees),  by  them  actually  done,  spent|  performed,  giyen 
or  applied  in  and  about  the  trusts  and  the  business  thereof 
committed  to  them."  Campbell,  one  of  the  assignees,  is  a 
lawyer.  It  is  uiged  on  the  part  of  the  appellants  that  this 
provision  is  obnoxious  to  the  objection,  that  it  provides  a  rate 
of  compensation  to  the  assignees  beyond  that  allowed  by  law, 
and  several  cases  in  this  court  are  relied  upon  to  show  its 
invalidity. 

Barney  v.  Oriffin  (2  Comst,  866),  is  supposed  to  be  an  au- 
thority to  show  that  the  provision  under  consideration  renders 
the  assignment  void.  The  decision  in  that  case  was  put  dis- 
tinctly on  other  grounda  And  the  reasoning  of  the  judge 
who  delivered  the  opinion  would  only  go  to  the  extent,  not  of 
.avoiding  the  deed  in  toto,  because  it  provided  for  an  excess  of 
compensation  to  the  assignees  beyond  that  allowed  by  law,  but 
avoiding  it  only  for  such  excess.  This  case  cannot,  therefore, 
be  claimed  as  an  authority  for  holding  that  the  clause  under 
consideration  (even  though,  as  is  argued  by  the  appellants' 
counsel,  it  in  terms  provides  a  compensation  for  the  assignees 
greater  than  that  allowed  by  law),  would  render  the  present 
assignment  void.  In  Nichols  v.  McEwen  (17  N.  Y.,  22),  this 
court  held  an  assignment  void  which  contained  a  provision 
providing  for  compensating  the  assignee,  who  was  a  lawyer^ 

for  all  "  his  expenses,  costs,  charges  and  commissions,  toge&er 
Smith.— Vol.  X.  39 
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vnth  a  reasonable  counsel  Jk,^  It  was  only  tbe  proyisioa  for  the 
payment  of  a  oounsel  fee  which  received  the  condemnation 
of  this  cotirt,  and  the  allowance  to  the  assignee  for  all  his 
expenses,  costs,  charges  and  commissions,  was  deemed  unob- 
jectionable. Does  the  assignment  in  the  present  case  antho- 
me  the  assignees  to  retain  more  than  was  deemed  lawful  in 
Nichois  V.  MoEwent  The  compensation  or  commission  which 
the  law  allows,  is  for  the  labor,  time,  services  and  attention 
of  the  assignees  actually  done,  spent,  given  and  bestowed  in 
and  about  the  business  of  the  trust  created.  It  is  for  the  per- 
fornumoe  of  these  services  that  the  law  has  fixed  a  certain  rate 
of  compensation  which  is  d^iominated  as  commissions,  and 
has  adjudged  that  such  rate  of  compensation  is  just  and 
reasonable  in  all  cases.  It  is  obvious  that  the  amount  of  labor, 
care  and  attention  in  each  case  of  a  trust  must  be  different 
In  some  very  onerous,  in  others  comparatively  light.  Yet 
the  law,  in  fixing  the  compensation  of  the  assignee,  has  de* 
termined  that  it  shall  be  ascertained  by  a  fixed  rule,  being  a 
per  centage  on  the  amount  collected  and  paid  out.  And  this 
per  centage  it  declares  in  all  cases  to  be  a  just  and  reasonable 
compensation.  The  court  cannot  fail  to  see  that  in  some  in- 
stances it  is  neither  just  nor  reasonable,  in  reference  to  the  labor 
performed  and  the  responsibility  assumed  by  the  assignee,  while 
it  is  equally  clear  that  in  other  oases  it  is  also  neither  just  nor 
leasonaUe,  as  being  greatly  in  excess  of  a  proper  compensa- 
tion for  services  actually  rendered.  Yet  we  are  bound  to  re- 
gard this  per  centage  as  the  just  and  reasonable  compensation « 
in  all  eases,  and  therefore  when  the  present  assignor  declared 
that  the  compensation  to  be  allowed  to  his  assignees  should 
be  a  just  and  reasonable  one,  he  did  no  more  than  say  it  should 
be  a  legal  compensation,  such  compensation  as  that  fixed  by 
law  for  the  performance  of  the  duties  imposed  and  the  services 
to  be  rendered.  The  language  used  does  not  warrant  the  im- 
plication that  any  other  compensation  is  provided  for,  than* 
such  as  is  authoriaied  by  law,  and  which  has  flrequently  ra- 
the sanction  of  the  courts  in  this  State. 
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The  jodgmeitft  9ppe$lei  fit^m  ahoold  therefore  be  affinned^ 
iritheosta 

SirfffKRTiAND,  J^  alfio  delivered  an  opinion  for  afflrmaooe. 

AH  the  judgee  eon^mrnug, 

Jodgment  aSirmed. 
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HowiiAKD,  Beoeiyer,  Ao,  v.  Edxokds  et  aU^  Executory  &c. 

A  note  given  to  a  mntoal  fire  imnranoe  company,  orguuzed  under  the 
general  law,  as  one  of  the  notes  required  by  the  statute  (ohap.  308  of 
1849)  to  make  up  its  capital,  is,  in  legal  effeot^  payable  on  demand,  i  e., 
at  it$  daiBy  though  by  its  terms  payment  was  to  be  made  at  such  times 
and  in  saoh  portions  as  the  dirsctors  might  require, 

No  actual  demand  is  necessary  in  respect  to  socfa  a  note.  The  statute 
under  which  it  is  given  fastens  on  it  the  character  of  a  note  payable 
-absolutely,  er  at  the  mere  will  of  the  holder. 

The  statute  of  limitations  begins  to  run  against  such  a  note  at  the  time  it 
is  given,  and  is  a  good  defence  at  the  expiration  of  six  yean  fSnom'  that 
time. 

Appsal  from  the  Supreme  Court  Action  to  recover  the 
amount  <^  a  promissory  note  made  by  the  defendants'  testator, 
in  the  following  words :  ^^  For  value  jreceived,  in  policy  No. 
266,  dated  October  27,  1849,  issued  by  the  New  York  -Pro- 
tection Fire  Insurance  Company,  I  promise  to  pay  the  said 
company,  or  their  treasurer  for  the  time  being,  the  sum  of  five 
hundred  and  eighty  dollars,  in  such  portions,  and  at  such  time 
or  times  as  the  directors  of  said  company  may,  agreeably  to 
llieir  act  of  incorporation,  lequira" 

The  insurance  eompany  mentioned  in  the  note  was  organized 
pursuant  to  the  genend  act  of  184^  (dh.  808),  in  the  month  of 
October,  in  thatyi^ar,  and  was  located  at  Borne,  in  Oneida 
county ;  and  the  note  sued  <on  was  one  of  the  original  notes 
given  to  make  up  the  sum  of  one  hundrefl  thousand  dollars, 
lequired  by  the  fifth  section  of  the  general  act,  to  be  given  in 
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advance  for  premiams  as  the  capital  of  the  company.  The 
company  became  insolvent  in  August,  186S,  and  the  plaintiff 
had  been  appointed  its  receiver  by  an  order  of  the  Supreme 
Court  He  commenced  this  action  in  June,  1860,  having  a 
few  days  before  demanded  payment  of  the  note  of  the  defend* 
ant,  the  executor  of  the  maker.  The  defence  was  the  statute 
of  limitations,  the  defendants  insisting  that  the  note  was,  in 
effect,  payable  on  demand.  The  plaintiff  maintained  that  the 
action  did  not  accrue  until  the  actual  demand  of  payment, 
shortly  before  the  suit  was  commenced ;  and  the  court  being 
of  that  opinion  held  that  the  action  was  not  barred  by  the 
statute,  and  gave  judgment  for  the  plaintiff,  and  the  defendants 
appealed. 

Addison  0.  MUer  and  Ward  Hunt^  for  the  appellants. 

Senry  R,  MygaU,  for  the  respondent 

,  Denio,  J.  The  general  principles  involved  in  this  question 
are  very  well  established.  A  note  payable  by  its  terms,  on 
demand,  may  be  prosecuted  immediately,  the  suit  itself  being 
a  sufficient  demand ;  and  if  any  other  similar  expression  be 
used,  as  on  request,  or,  on  being  called  on,  the  law  is  the 
same,  and  no  demand  before  suit  brought  is  necessary.  (  Wen- 
man  v.  The  Mohawk  Insurance  Company^  IS  Wend.,  267; 
Norton  v.  EUam,  2  Mees.  k  Welsb.,  461 ;  WaUrs  v.  Thanet^  2 
Adolph.  &  Ellis,  N.  S.,  767.)  On  the  other  hand,  if  the  defend- 
ants' liabUity  depend3  upon  the  perfopnance  of  a  condition 
precedent,  it  is  very  plain  that  no  action  will  lie  until  it  be 
performed;  and  a  request  or  demand  of  the  thing  claimed 
may,  and  frequently  does,  constitute  such  a  condition  to  the 
obligation  of  the  defendant  When  that  is  the  case,  such 
demand,  before  suit  brought,  must  be  averred  and  proved 
to  enable  the  plaintiff  to  maintain  the  action ;  and  inasmuch 
as  the  cause  of  action  must  have  accrued  before  the  statute 
of  limitations  can  commence  to  run,  six  years  must,  in  these 
cases,  have  elapsed  after  the  making  of  the  demand  before  the 
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Statute  bar  will  attach.  Where  the  thing  profaiised  ia  the 
payment  of  a  sum  of  money,  no  actual  demand  will,  in  gene- 
ral, as  we  have  said,  be  necessary,  notwithstanding  the  terms 
of  the  contract;  but  it  is.  nevertheless  in  the  power  of  the 
parties  so  to  frame  their  engagements  as  to  make  a  preliminary 
demand  essential.  And  so  likewise  though  there  be  nothing 
in  the  terms  of  the  instrument  to  take  the  case  out  of  the 
general  rule,  the  attending  circumstances,  and  the  nature 
of  the  duty  may  be  such  that  the  words  which  mention 
a  demand  or  request,  will  have  a  special  significance,  and 
will  require  a  preliminary  demand  to  be  made.  An  instance 
of  the  first  description  occurred  in  Thorpe  v.  Boadi  (Ryan  & 
Moody,  888),  where  a  note  was  payable  twenty-four  months 
after  demand,  and  it  was  held  that  the  statute  did  not  begin 
to  run  until  a  demand  was  made,  and  the  time  mentioned  had 
elapsed*  Of  the  instances  in  which  it  is  held,  that  the  nature 
of  the  debt  or  demand  for  which  the  note  was  given,  imparts 
character  and  signiflcancy  to  the  language  respecting  the  re- 
quest, the  case  dted  from  8  Pen.^  &  W.,  149  {SinUer  v.  The 
Turnpike  Chmpany),  ia  a  sufficient  example.  By  the  instrument 
which  the  defendant  had  signed,  a  sum  of  money  was  payable 
''in  such  manner,  in  such  proportions,  and  at  such  times  as 
should  be  determined "  by  the  President  and  managers  of  a 
certain  Turnpike  Company  in  pursuance  of  an  act  of  the 
General  Assembly.  It  was  held,  that  the  statute  of  limitations 
did  not  begin  to  run,  until  a  call  had  been  made  upon  the  sub- 
scribers pursuant  to  the  statute ;  but  this  was  upon  the  ground 
that,  By  the  act^  the  managers  were  to  arrange  the  stock  into 
instalments,  and  call  for  the  nfioney  as  it  might  be  wanted 
during  the  construction  of  the  road.  It  provided,  in  express 
terms,  that  no  action  could  be  maintained  on  the  subscription, 
until  the  managers  had  first  fixed  a  time  for  payment,  and 
given  notice  of  it  The  cases  of  MUea  v.  Bough  (8  Adolph. 
&  Eilis,  N.  S.,  845),  and  Boss  v.  The  La  Fayette  B.  B.  Ch.  (6 
Ind.,  299),  proceed  upon  the  same  principle.  The  law  is  the 
same  as  to  the  notes  giyen  to  mutual  insurance  companies  hav- 
ing charters  similar  to  that  of  the  Je£ferson  Goun^  Company, 
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incorporated  m  1886  (p.  42,  §  6).  In  req)eot  to  those  eompaniea, 
the  statote  provided  that  the  notes  should  be  payable  (except 
aa  to  tiie  5  per  cent  required  to  be  paid  down)  "in  part)  or  in 
whole,  at  any  time  when  the  diieotors  shall  deem  the  same 
requisite,  for  the  payment  of  losses  by  fiiei"  &e.  And  so  aho 
as  to  notes  giren  upon  eflbctbg  insurance  in  the  companies 
incorporated  nndar  the  aet  of  1849,  where  tixej  were  organized 
aa  ihey  generally  wera^  upon  the  ffjrstem  of  pr^nium  notes, 
aaaassable  for  the  payment  of  lossea  and  incidental  expenses. 
All  these  notes  were  given  in  the  same  language  aa  the  one 
before  us,  the  form  of  which  was  no  doubt  borrowed  fmrn  them, 
yet  it  was  always  hrid,  according  to  the  obvious  intention  of 
the  tranaactiona,  that  no  action  could  be  maintained  upon  them 
tinlees  an  aasesament  had  been  fliet  made^  The  case  of  Sotih 
ege  v.  Medbwy  (19  N.  Y^,  S2),  was  an  action  brought  in  this 
court  upon  a  note  given  to  one  of  these  companies,  upon  the 
taking  out  of  a  policy  pf  insurance  by  the -maker,  and  was  in 
the  same  language  aa  die  note  now  under  oonsidesration,  and 
Aere.  had  been  no  assessment  It  i^peared,  upon  an  exana- 
nation  of  the  charter  and  by^lawa  of  the  ooQq)ftny,  that  it  was 
oifpmized  upon  the  system  of  premium  notes,  assessable  for 
lommf  and  it  was  held  lliat  the  plaintiff  could  not  recover 
for  the  want  of  an  assessment.  In  these  cases,  the  cireum- 
atanoes  outside  of  the  notes,  and  conneoted  with  their  con- 
aideration,  attached  a  meaning  and  purpose  to  the  •peoiiliair 
expressions  contained  in  them.  Those  circumstances,  looked 
at  m  conneaCion  with  the  terane  of  the  notes,  showed  tiiat  they 
ware  not  made  for  the  absolute  payment  of  the  aum  of 'tnonegr 
mentioned  in  them,  oir  for  any  sum,  but  as  an  engagement  to 
pay  a  propoition  of  the  loases  whidi  might  belong  to  die  ma- 
kuato  pay,  not  exceeding  the  nominal  amount  mentioned  in 
the  notes,  wlienanassBssmei^for.that  purpose  abeald  be  made 
by  the  directoia.  But  suppose  a  note  in  the  same  precise  lan- 
guage should  be^given  upon  the  simple  ksan  of  a  sum  of  momegr 
by  an  insurance  company  authorized  to  loan  money  and  to 
take  notes,  would  the  langnage  which  refecs-  to  the  requira- 
UMit  of  payment  by  the  diieetors  hav{»  altojgethw  a  differaat 
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meaning  than  the  words  on  demand,  oontained  in  ordinazy  pio- 
miasorj  notes?  I  know  of  no  zeaaon  for  any  diatuiction  be- 
tween the  two  eaaea.  The  principle  of  the  aatbozily  holdimg 
that  these  words  in  a  note  given  for  the  payment  of  jnooey  do 
not  create  a  condition  preoedent  i%  that  the  time  fb?  leq^oiri^g 
payment  is  left  to  the  anconlroUed  will  of  the  creditor.  When 
that  is  foond  to  be  the  case  no  condition  is^  created  by  a  state- 
ment that  the  money  is  payaUe  on  demand  or  %>n  req^uesti  or 
when  required  by  the  creditor,  or  where  the  langnage  con- 
tained in  this  Aote  is  used, — an  actioiK  being  oonaidered  in 
all  such  oases  as  a  sufficient  request 

The  present  action  is  founded  upon  the  assumption  thai  the 
note  was  payable  absolutely  aad  that  no  asgesameiit  was  re- 
quired. Upon  a  contcsfy  suppositioa  the  defendant  would  be 
entitled  to  judgment  for  the  want  cf  an  assessment,  accordii^ 
to  the  case  of  Savage  v.  ModJbury,  just  z^rred  to,  which  would 
be  a  precise  precedent  for  such  a  judgmenf.  The  plaintiff  h^m^ 
self  therefore  contends  that  the  oxoeptional  language  of  the 
note  did  not  create  any  condition  ol^er  than  that  the  payee 
might  reqtiixe  the  p^rment  in  whole  or  in  past  at  its  pteasujni 
This  is  a  condition  which,  in  stdctneas'of  language^  is  oot^ained 
in  erery  note  payable  ^cm  demand.  The  maker  may.  be  said 
to  promise  to  pay  the  money  mentiimedt  provided  the 'payee 
afaall  demand  it|  and  wheneyer  he  AaU  mako  saok  demand; 
but  thisisa^conditionin  focmonly,  and  not  in  substance  or 
legal  effect 

The  plaintiff  is  quite  coneot  in  assuming  thai  the  Ynoni^ 
Wtti  pay  i^Ue  absdnlely,  and  that  no  asaeannentwas^neeeasaiy. 
We  had  oeeasion  to  enamme  that  queslioo  with  ears,  in  Wf^ 
Y.  iEMijDU(16KY.,  B10>  Lo^ngvto^be  purpose  £wwkiok 
these  aolas  were  given,  and  tothalai^guag^af  thastatoteva- 
quueing  themt,  we  eamtf  to^theeonolBsioa  ihatthey  wSis  intoided 
to  be  aeonnties  fi;^  the  sums  of  money  mentioned  intfaem^an 
the  sama  absolute  sense  as  theagh  moMy  had  been  prndfioM 
thaoosapeay  as  capital,  and  it  had  been  losMd  cfit.by  th^rn  eik 
tlienotes.  Tha  eonsideralion  ^  tkd  notes,  »it  is  lr«e^  "was  ihe 
ayseiacnt  OP  <h6  past  of  the  co«|Mmy»^  tcHosmetlid  paeliai 
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inoarpoiated  in  1886  (p.  42,  §  6).  In  respeot  to  those  eompaoiea, 
tbe  statate  provided  that  the  notes  should  be  payable  (except 
as  to  the  5  per  oeiit  roqnired  to  be  paid  down)  "in  part^  or  in 
whole,  at  any  time  when  the  direotora  shall  deem  the  same 
Te<{nisite,  for  the  payment  of  losses  by  fire)"  &e.  And  so  also 
as  to  notes  given  upon  eflfocting  insurance  in  the  companies 
incorporated  under  the  aet  of  1849,  where  they  were  organized 
aa  they  generally  wwe^  npon  the  system  of  praninm  notes, 
aaaessable  for  the  paym^irt  of  lossea  and  incidental  expenses. 
AU  these  notes  were  given  in  the  same  lajnguage  as  the  one 
befiive  us,  the  form  of  which  was  no  doubt  borrowed  fitmi  them, 
yet  it  was  always  held,  aooording  to  the  obvious  intention  of 
tbe  tranasctiona,  thatnoaotionoottld  be  maintained  upon  them 
tiiihss  an  assessment  had  been  flmt  made^  Tbe  case  of  Saih 
age  v.  Modbwry  (19  'S.  Y.,  82),  waa  an  action  brought  in  this 
ooort  upon  a  note  given  to  one  of  these  companies,  upon  the 
taking  out  of  a  policy />f  insurance  by  tiie^maker,and  was  in 
the  same  language  aa  llie  note  now  undar  .consideratton,  and 
there  had  been  no  assesroient  It  appeared,  upon  an  examt* 
nation  of  the  charter  and  by-laws  of  the  oon^Any,  that  it  was 
oiganized  upon  the  syatem  of  premium  notes,  assessable  for 
losses^  and  it  was  held  diat  the  plaintiff  could  not  recover 
for  tiie  want  of  an  assessment  In  these  cases,  the  cirocmi- 
atances  outside  of  the  notes,  and  conneoted  with  their  oon- 
sideration,  attached  a  meaning  and  purpose  to  the  'peoidiflir 
expressions  contained  in  them.  Those  ciroumstaaces,  looked 
at  in  connection  with  the  teems  of  the  notes,  showed  that  tlNj 
were  not  made  for^tha  absolute  payment  of  the  amai  of  *tnoBegr 
mentioned  in  them,  or  for  any  sum,  but  as  am  engagement  to 
pay  a  proportion  (tf  the  losses  which  mi^t  bdong  to  tiiesia- 
kemtopay,  not  exeeeding  the  nominal  amount  mmtioaad  in 
the  notes^  wlieaanaasessment* for  that  purpose  aheald  be  made 
by  the  directors.  Bixt  suppose  a  note  in  the^  same  precise  lan- 
g^uage  should  be^given  upon  the  simple  loan  of  a  sum  of  money 
by  an  insniance  company  authorized  to  loan  money  and  to 
trice  notee,  would  the  language  which  jrefem>  to  the  reqniie- 
DMi|t  of  payment  l^  the  diieetois  have  altogether  a  different 
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moftoiog  than  the  words  on  danandf  oontained  in  ordinaij  pio- 
miasorj  notes?  I  know  of  no  reason  for  any  distinotion  be- 
tween the  two  cases.  The  prinoiple  of  the  authonlj  holding 
that  these  words  in  a  note  given  for  the  pajrmeiKt  olfaonej  do 
not  cjeate  a  condition  precedent  is^  that  the  time  for  xeq^qiring 
payment  is  left  to  the  uncontrolled  will  of  the  creditor.  When 
that  is  foond  to  be  the  case  no  condition  is^  created  by  a  state- 
ment that  the  money  ii  payable  on  demand  or  ^n  retiaesti  or 
when  required  by  the  creditor,  or  where  the  laognage  con- 
tained  in  this  note  is  used, — an  aotioir  being  otnaidexed  im 
all  such  cases  as  a  sufficient  request 

The  present  action  is  founded  upon  the  assumption  thai  the 
note  was  payable  absolutely  and  that  no  asieaament  was  re- 
quired. Upon  a  contrary  supposkioa  the  dafendant  would  be 
entitled  to  judgment  for  the  want  of  an  assessment^  aooordiqg 
to  the  case  of  Stwage  v.  ibdiun/^  juBt  refiarred  to,  which  would 
be  a  ppacise  precedent  for  such  a  judgment  The  plaintiff  himr 
self  therefore  contends  that  the  exceptional  language  of  the 
note  did  not  create  any  condition  other  than  that  the  payee 
might  require  the  payment  in  whole  or  in  pact  at  ite  pbasuiei 
This  is  a  oonditi(«  which,  in  strictoessof  language^  is  oontained 
in  every  noto  payaUe^on  demand.  The  maker  nuty.  be  aaid 
to  protmse  to  pay.  the  money  menti<»iedt  provided  thep^ee 
shall  <lemand  it|  and  whenever  he  shaU  make  suok  demand; 
but  this  is  a  condition  in  form  only,  and  not  in  substance  or 
legaleffiMt 

The  plaintiff  is  quite  conect  in  asenming  that  the  Yoouej 
was  payaUe  absolutely,  and  that  no  assasment  was  neeessary. 
Wehado<»aaiMtoe3GamiDethatqueBlmiwitheara,  in  Whik 
Y.  Hmght  {16  Ii.Y.,BW).  Iioekii«>to  the  purpose  ier  whiek 
these  aeiss  w«re  ^ven,  and  to  tfaa  language*  of  the  statote^ra* 
quiang  tbem^  we  oameftatheeoiioluskm  thatlhey  wese  intnded 
to  be  aeoujBkies  fortfaesunMofmoaey  nMttlioned  iathem^in 
tho  same  abeolufto  sense  as  thoa^  mottey  had  been  paidiiuA^ 
thaoompaay  as  capitol,  and  it  had  been  loaded  ott  b^ibtai  «A 
Iheiiotes.  The  eonsbderatbu  of  ik^  notes,  lit  is'lni^  'irm-  <he 
ugtmanBoMmt  4h6  past  of  the  oomfNdiy,  tfyimnm^fhi  paste 
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or  their  nominees  to  such  an  aggregate  sum,  as  that  the  pi^ 
miams  would  amount  to  the  money  mentioned  in  the  respective 
notes.  When  therefore  the  maker  of  one  of  the  notes  should 
have  paid  to  the  company  the  amount  named  in  it,  he  would 
be  entitled  to  take  out  policies  in  his  own  name  or  for  other 
parties  until  the  amount  he  had  paid  in  satisfaction  of  the 
note  had  been  allowed  in  premiums.  So  any  premium  which 
he  should  in  (o/at  pay  upon  insurances  obtained  from  the  com- 
pany, would  at  the  same  time  be  a  payment  on  account  of 
his  note.  If  there'  were  no  other  parties  interested  but  the 
makers  of  the  note  and  the  corporation,  the  former  ought  to 
be  discharged  from  the  payment  when  the  company  should 
liave  fisdled  before  insurances  had  been  taken  on  account  of 
ilie  note.  But  this  would  defeat  the  purpose  for  which  they 
were  given,  which  was  to  furnish'  a  safe  capital  fbr  the  indem-^ 
nity  of  all  parties  dealing  with  the  company  on  the  subject  of 
insurance.  It  was  to  protect  the  insured  parties  from  the  con- 
sequences of  such  feilure  of  the  company  that  the  notes  were 
required  to  be  given,  before  a  company  was  allowed  to  go  into 
operation.  That  purpose  would  of  course  be  entirely  defeated, 
and  the  whole  plan  would  become  illusory,  if  upon  the  insol- 
vency of  the  company,  the  notes  in  which  the  capital  was  in- 
vested, or  which  stood  in  the  place  of  capital,  should  all  be 
void  for  a  failxire  of  consideration.  So  fkr  as  the  makers  of  the 
notes  had  absorbed  their  respective  amounts  in  premiums  ac- 
tually paid  before  the  fSulure  they  would  be  satisfied,  and  the 
company  would  be  possessed  of  the  profits  realized  upon  that 
business;  and  this  the  legislature  seems  to  have  thought  would 
in  such  a  case  be  a  sufficient  capital,  and  so  also  if  the  notes 
had  been  paid  without  any  insurance  having  been  effected  by 
the  makera  If  the  notes  remained  on  hand,  not  extinguished 
'by  the  payment  of  premiums  or  otherwise,  they  were  to  stand 
in  the  place  of  capital,  and  to  be  available  for  the  payment  of 
losses  or  otheT¥ri8e.  The  plan  of  obtaining  the  notes  of  others 
in  advance,  in  consideration  of  engagements  to  insure  them 
when  they  should  thereafter  call  for  insurance,  was  a  device 
jesorted  to  some  years  b^oie  the  passage  of  the  act  of  1849, 
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in  tbe  charted  of  a  namber  of  mutual  ixuiaranoe  companies 
gtanted  by  special  statutes,  principally  in  the  dtj  of  New 
York,  as  was  explained  in  the  opinion  of  the  court  in  White 
V.  HaighL  The  system  was  the  same  in  all  these  cases.  The 
notes  were  to  be  given  for  premiums  in  advance  of  the  actual 
issuing  of  the  policies,  and  were  to  constitute  a  sort  of  capital 
for  the  security  of  the  dealers,  and  were  to  be  payable  at  all 
events  whether  the  maker  obtained  insurance  or  not,  and  al* 
though  the  company  should  fail  and  go  into  the  hands  of  a 
receiver.  The  obligation  to  make  payment  in  such  cases  was 
fully  settled  in  this  court  in  Deraismea  v.  The  MerAant^  Mutual 
Fnauranee  Company  (1  Corns t,  871),  and  in  Broum  v.  Oroohe 
(4  id.,  61);  and  no  other  idea  could  be  entertained  consistently 
with  giving  any  fair  scope  to  the  obvious  intention  of  the 
system.  The  note  under  consideration  therefore  was  an  abso- 
lute and  unconditional  obligation  to  pay  the  money  mentioned 
in  it  when,  by  its  legal  effect,  it  should  mature.  It  was  such 
a  note  as  might  rightfully  be  received  in  establishing  the  com- 
pany, for  although  not  in  terms  payable  within  twelve  months 
as  the  flfkh  section  requires,  it  was  payable  on  request,  which 
the  law  construes  to  mean  immediately  if  such  be  the  pleasure 
of  the  holder.  The  directors,  whose  determination  as  to  the 
time  of  payment  is  mentioned  in  the  note,  were,  as  the  gov- 
erning power  of  the  corporation,  the  holder  of  the  paper ;  and 
the  statement)  that  the  money  should  be  payable  at  such  time 
as  they  might  require,  was  in  effect  a  provision  that  it  should 
be  paid  on  the  demand  of  the  payees.  It  is  therefore  to  be 
governed  by  the  law  which  declares  that  notes  payable  on  de- 
mand may  be  sued  at  any  time  tt  the  election  of  the  holder. 
The  statement  that  it  might  be  called  for  in  different  portions  or 
instalments,  was  for  the  purpose  of  enabling  the  company  to 
require  the  payment  in  that  way;  but  I  think  no  question  arises 
upon  that  feature  inasmuch  as  no  demand  was  at  any  time 
made  for  any  part  of  the  mqney  less  than  the  whole.  The 
parties,  it  seems  probable,  adopted  a  form  for  these  notes  not 
entirely  appropriate  to  their  object;  and  it  is  certainly  possible 
that  the  want  of  an  accurate  perception  of  the  purposes  of 
%  Sm^b.— You  X.  40 
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the  act,  iu  requiriog  diem  to  be  giTeo,  led  them  to  aflsume  ul 
engagemeat  for  the  pir^ment  of  money  abaci  utelj,  irbea  tkej 
aupppsed  they  were  only  undertaking  to  pay  a  prop<^6n  of 
the  lo8868|  aooording  to  the  theory  of  the  Jeffeiaofn  county  act 
If  the  language  of  the  notes  would  not  fiurly  admit  <^  any 
other  construction  than  that,  the  signera  would  not  be  liable 
in  this  action ;  for  whatever  might  be  the  requirement  of  the 
act  they  could  not  be  held  beyond  the  fiur  meaning  of  the 
terma  of  the  contract  actually  made  by  theoL  But  there  ia 
nothing  in  the  language  of  the  note  to  qualify  the  effect  of  the 
absolute  engagement  to  pay  the  whole  amountof  money  men- 
tioned in  it  when  the  proper  o£Boers  c^  the  corponition  ahoold 
call  for  it  The  most  which  can  be  said  is  that,  taking  insto 
consideration  the  history  of  mutual  inauimnoe  companies  and 
the  terms  of  the  notes  used  where  a  guaranty  as  to  losses  only 
was  intended,  there  is  a  fidr  ground  for  coigecturing.that  tha 
defendant  may  have  understood  his  engagement  as  aaouttt- 
ing  to  such  guaranty  and  nothing  mors.  But  as  the  laugnage 
used  can,  without  any  violenoci  be  accommodated  to  the  case 
of  an  absolute  undertaking  payable  on  d^aumd,  aad  aa  thst 
was  the  exigency  under  which  this  contract  was  madei  the  hm 
requires  that  construdion  to  bef^iven  to  it  and  will  not  admit 
of  any  other. 

Considerable  xeliaDDM»  is  placed  on  the  ezpressioQ  in  the 
ilAh  section  of  the  general  JMSt  to  tha  effect  that  the  notes  there- 
in mentioned  shall  be  considered  a  part  of  the  capital  stock  of 
the  conqp^oty.  The  plaintiff^s  counsel  asgues  from  this,  that 
they  are  to  be  assunulated  to  the  capital  stock  of  other  oorpo* 
rations  in  the  quality  of  permanency,  and  that  the  intention 
must  therefore  be  to  have  them  kept  on  foot  during  the  whole 
period  of  the  company's  existence  except  so  fiir  as  portions  of 
their  amount  may  be  needed  for  the  payment  of  losses.  HenoCi 
it  is  inferred  that  they  cannot  be  considered  as  instruments 
payable  on  demand  which  may  be  collected  immediately.  The 
argument,  if  otherwise  well  founded,  would  prove  too  much, 
for  on  that  assumption  it  would  be  incumbent  on  the  plaintifib 
to  show  the  extent  of  the  losses  which  policy  holders  had.  suf 
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feied  m  oorder  to  deftemuue  what  portion  of  the  amoant  ahoold 
be  ooUeelecL  Bat  the  proper  answer  ie  that  the  term  capital 
elook  ifl  Hied  in  thia  plaoe  inatead  of  capital,  the  meaning  be- 
ing that  the  notes  shall  beconaidered  in  the  light  of  oontribotad 
oifital  or  loade,  to  be  eoiplojed  for  the  parposes  for  which  the 
money  paid  in  by  the  stockholden  in  other  compaoteB  is  nsed. 
Oidinarily  we  understand  by  the  cental  stock  of  a  corporation 
the  interest  of  the  shareholder,  represented  by  the  scrip  or  stodc 
certificates,  and  the  money  which  tbe^  pay  to  aoqoire  that  in* 
teiest  is  the  capital  of  the  corporation.  But  the  eKpreasion, 
^capital  stock'  ia  flnequently  used  in  a  genei^al  sense  to  denote 
the  fhnds  possessed  by  the  institution,  upon  which  it  transacts 
its  bnauiess,  in  the  same  maaner  in  which  we  speak  of  the 
capital  <^  a  merohant^  which  is  frequently  called  his  stock  in 
trade,  or  his  capital  stock.  It  is  this  sense  in  which  it  is 
used  in  the  sentence  refiarred  to.  For  instances  of  the  same 
kind,  see  Laws  of  18S7,  ch.  465,  §  8;  Ono^o  Starch  Fodary  ¥. 
DOmmy  (21  N.  Y*,  455),  and  The  PtopUy.  The  Bank  <if  ihs 
(hnmanvmUh  (28  N.  Y«,  192,  219). 

It  remains  only  to  no);ice  ix»  or  two  oases  which  were  re- 
ftned  to  inthe  discussion  €f  this  ossein  the  Supreme  Court 
In  Tke  €hiien  TumpAe  Ocmjfat^  ▼.  Hwtin  (9  John.,  217), 
tiie  action  was  upon  «  promissory  note,  by  which  the  defend- 
ant promised  to  pay  the  plaintlffii  one  hundred  and  twenty-five 
do&yn  for  five  shares  of  the  cap^al  stock  of  the  plaintiffii' 
corporation  "  in  such  manner  and  proportion,  and  at  such  time 
and  place  as  the  plaintiff  ^dmuld  from  time  to  time  require.^ 
l%eie  was  no  averment  of  any  call  by  the  directof%  or  other 
deteraiMlioci  by  them  respecting  the  payment  of  the  amoiuit, 
or  any  part  of  it^  or  of  any  special  deBaamL  The  defendaiit 
interposed  a  general  demurrer,  and  judgment  was  given  for  the 
plaintifll '  It  is  impossible,  I  think,  to  pmit  out  any  difference 
of  principle  between  that  case  and  the  present^  as  to  the  point 
under  consideration ;  and  the  opinion  of  the  court  appears  to 
me  to  show  that  this  point  was  deliberately  considered.  They 
say,  "The  note  was  payable  in  money  and  payable  absolutely 
and  not  dqwnding  on  any  contingency.    It  was  in  effect  pay* 
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able  on  demand,'*  &c.  The  argament  of  the  present  plaintiff 
is  that  the  note  now  in  question  was  not  absolute — that  it  re- 
quired action  on  the  part  of  the  board  of  directors  to  create 
an  obligation  to  pay  it,  and  that  it  was  not  therefore  payable 
on  demand  but  on  a  condition.'  The  argument  in  the  case 
cited  appears  to  have  been  that  the  instrument  was  not  a  pro- 
missory note,  not  being  paid  absolutely,  but  on  a  contingency, 
that  the  amount  was  only  payable  as  it  should  be  called  for  by 
this  company;  to  which  the  court  responded  that  it  was  not 
so,  but  it  was  a  promissory  note  payable  on  demand.  The 
IhUchess  Manufacturitig  Company  v.  Daint  (14  John.,  238), 
was  an  action  on  a  subscription  to  the  stock  of  the  plaintifl^ 
company,  payable  in  such  manner  and  proportions,  &c.,  and 
the  declaration  set  forth  regular  calls  for  instalments  of  the 
stock  made  by  the  trustees.  The  plaintiffs  recovered  and  the 
judgment  was  sustained  by  the  court.  The  case  is  supposed 
to  favor  the  views  of  the  present  plaintiff,  because  averment  of 
the  making  of  calls  was  considered  necessary  by  the  plaintii!^ 
and  there  was  no  intimation  that  it  was  not  essential.  But  the 
general  act  for  the  incorporation  of  manufacturing  companies, 
under  which  that  company  was  incorporated,  made  the  sub- 
scriptions payable  by  instalments  upon  the  call  of  the  trustees 
(1  R  L.,  p.  250,  §  6),  and  the  case  therefore  belongs  to  the 
same  class  with  Thorp  v.  Boo&i^  and  SinMer  v.  The  Twmpihe 
Oompany,  which  have  been  referred  to,  and  is  distinguishable 
firom  the  present  case. 

It  follows  from  these  considerations  that  the  statute  of  lim- 
itations furnished  a  bar  to  the  present  action,  and  that  the 
judgment  of  the  Supreme  Court  to  the  contrary  ought  to  be 
reversed,  and  a  new  trial  awarded. 

Allsn,  J.,  who  had  dissented  in  the  court  below,  read  his 
opinion  there  delivered  (reported  in  83  Barb.,  433),  as  contain- 
ing his  reasons  for  reversal;  all  the  other  judges  concurred, 

except  SUTHSBLAND,  J. 

Judgment  reversed  and  new  trial  ordered. 
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Davis  v.  Pattisok. 

rhe  oarrier  of  a  boftt-loAd  of  wheat  lost  or  conyerted  a  portion  of  it^  and 
discharged  the  residue  into  a  barge  provided  by  an  intermediate  oon* 
ngnee  for  transporting  it  to  its  ultimate  destination.  The  intermediate 
consignee  refbsed  to  pay  freight  for  the  qnaati^  deUvered,  nnleat  the 
oaitJer  would  allow  and  dedaot  the  yaltie  of  the  wheat  lost  JSUd,  that 
no  contract  to,  pay  the  freight  was  to  be  implied  under  these  ciroum* 
stances^  and  that  an  action  therefor  would  not  lie  against  the  intermediate 
consignee. 

An  intermediate  consgnee  is,  in  virtne  of  that  character,  authorized  to 
a^jnst  and  receive  damages  from  a  loss  of  part  of  the  property. 

Ihe  rights  and  dnties  of  Inteimediate  consignees  discnssed,  jmt  AludCi  J. 


Appsal  fiK>m  the  Sapreme  Court  Action  to  recover  the 
freight  upon  a  quantity  of  wheat  transported  by  canal  from 
Oswego  to  Troj,  by  one  Davis^  and  there  delivered  to  the 
defendant^  under  this  bill  of  lading : 

"  Oswego,  Nov.  11, 1856. 
"  Beceived,  of  John  Tan  Buren,  Jr.,  on  board  boat  C.  A. 
Myers,  of  Whitesborough,  whereof  L.  Davis  is  master,  the 
following  property,  in  good  order,  to  be  delivered  in  good 
order,  as  addressed  in  the  margin,  without  delay : 

« Acc't  L.  A.  a.  B.  Grant,  "  3,700  bushels  Wheat,      - 

Oare  Grant  Armstrong  ft  Co.,  New  ^'*^^*  ^^^^  ^  ^^^  ^^^^  ^^  ""^ 

York,  and  B.  0.  Pattison,  Troy.      g  q  Pattison,  collect  and  pay  Capt 

twelre  cents  per  bnshel,  less  one 
hundred  dollars  adTanoed." 

Upon  the  trial  these  &ct8  were  proved:  The  plaintiff's 
assignor,  Oapt  Lewis  Davis,  received  on  board  of  his  canal 
boat,  at  Offwego,  from  one  Van  Buren,  8,700  bushels  of  wheat^ 
to  be  carried  to  the  defendant,  at  Troy.  Capt  Davis  delivered 
on  board  of  the  defendant's  barge,  at  Troy,  8,670  bushels  only: 
the  residue,  being  thirty  bushels,  he  had  either  converted  to 
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his  own  use  or  lost  The  defendant  did  not  know  of  this 
deficiency  until  the  cargo  of  wheat  had  been  measured  out 
from  the  canal>boat  into  the  defendant's  barge.  Upon  the 
deficiency  being  ascertained,  the  defendant  offered  to  pay  the 
freight  of  twelve  cents  a  bushel,  less  the  one  hundred  dollars 
which  had  been '  advanced  on  account  thereof  at  Oswego,  if 
Capt.  Davis  would  deduct  therefrom  the  value  of  the  thirty 
bushels  8b<^  Capt  Davis  soused  to  make  the  deduotaon, 
and  the  defendant  refused  to  pay  him  unlets  he  wouM  do  so. 
Thereupon  Capt  Davis  assigned  his  claim  fi>r  Ae  frsight  to  die 
plaintiff,  and  this  action  was  brought  to  recover  the  fireight  on 
the  8,670  bushels  delivered,  less  the  cme  hundred  dollan 
advanced.  The  defendant  aflfered  evideaoe  of  a  tender  of  the 
freight  for  the  quantity  of  wheat  delivered,  dedneliBg  die 
value  of  the  thirty  bushels  lost,  which  was  rejected,  and  the 
defendant  took  an  exception.  He  also  excepted  to  the  judge's 
refusal  to  nonsuit*the  plaintiff.  The  jury,  under  the  direction 
of  the  judge,  found  a  verdict  for  the  pkdnti^  upon  which 
judgment  was  entered,  which  having  been  affirmed  at  general 
term  in  the  fifth  district,  the  defendant  appealed  to  this 
court 

limieis  Kernan^  for  the  appellant 
Montgomery  H.  Throop^  for  the  respondent 

SuTHSRLAin),  J.  I  think  the  action  cannot  be  maiatamed. 
I  think  the  question  is  precisely  the  same  as  if  the  defendant 
had  been  the  ultimate  consignee  of  the  cargo  of  wheat  Aa 
to  the  plaintiff'a  .assignor,  and  his  remedy  for  his  freight^  the 
defendant  was  the  ultimate  consignee.  K  the  action  can  be 
maintatiied,  it  must  be  on  the  ground  of  an  implied  contract 
on  the  part  of  the  defendant  to  pay  the  freight  This  contraet 
must  be  implied  ftom  l&e  acts  of  the  parties  in  delivering  and 
accepting  the  earga  I  think  the  impUoadon  is  repelled  by  the 
oifcumstanoes  of  the  case.  No  doubt  a  oommon  carrier  has  a 
lien  on  the  prepay  carried,  for  his  freight  or  charges.  (8 
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Kent's  Com^  231,  922.)  Had  Capt  Dims  ddivered  to  the 
deleodrnt,  and  theidefendant  accepted,  the  whole  8,7>0Q  bnahdi^ 
I  assame,  at  least  for  the  purposes  of  this  case,  that  the  law 
noold  have  implied  a  contiaot  oa  the  pait  of  ilbe  defendant  to 
pay  the  freight,  although  the  bill  of  lading  did  not  contain  the 
words  or  eonditaon,  **  he  paying  ihefreighL^^  But  it  can  hardly 
be  said  that  the  defendant  did  accept  the  3^670  buahds,  in  the 
Mnse  in  which  the  conasel  for  Ac  i^ntiff  says  ^  defendant 
accepted,  and  insists  upon  his  acceptance  as  iaq>lying  a  con* 
tract  He  most  be  supposed  to  have  c(»sented  to  the  trana* 
ferring  of  8,870  bushels  from  the  oanal«boat  to  his  barge, 
«q>posing  that  there  was  8,700  bushels,  according  to  the  bill 
cf  lading.  The  law  chained  the  loss  of  the  thirty  bushds 
upon  Gi^l  Davis ;  and,  in  the  absence  of  any  explanation  of 
the  loss,  he  must  be  supposed  to  have  known  of  the  defideney 
before  he  commenced  transferring  the  wheat  from  the  canal- 
boat  to  the  barge.  He  should  have  informed  tibe  defendant 
of  it  before  he  commenced  the  transfer,  if,  waiving^  his  lien,  he 
nmant  to  look  to  the  defendant  fl»r  his  freight,  on  the  ground 
of  the  transfer  and  acoeptancei  Had  he  done  so,  we  must 
infer,  from  the  conduct  of  the  defendant  immediately  upon 
ascertaining  the  defieieadcy,  that  he  would  not  have  permitted 
the  transfer  unless  Capt  Davis  had  agreed  to  deduct  fix>m  the 
freight  the  value  of  the  thirty  bushds  short  To  allow  a  con- 
tract to  be  implied  on  the  part  of  the  defendant. fit»n  the 
ddivery  and  acceptance  of  the  8,070  buriiels  under  such  dr« 
eumstances,  is  not  only  forbidden  by  the  conduct  of  the  defend- 
ant immediately  upon  being  informed  of  the  loss,  but  would 
permit  Capt  Davis  to  take  advantage  of  his  own  wrong.  The 
defendant's  oflbr  was  &ir  and  reasonable.  Capt  Davis  should 
have  ihade  the  deduction,  and  received  his  money.  It  the 
defendant  should  be  regarded  as  the  mere  agent  of  the  owner 
to  take  charge  of  and  forward  the  wheat  frx>m  Troy  to  New 
York,  I  think  he  had  authority  to  make  tiie  offer. 

The  judgment  of  the  Supreme  Court  should  be  reveiuedi 
and  a  new  triill  granted. 
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Allen,  J.,  referred,  for  the  grounds  of  his  judgment^  to  his 
dissenting  opinion  in  the  court  below,  which  was  as  follows : 

The  principles  bj  which  th^  rights  and  obligations  of  consign- 
ees  of  property  at  idtermediate  ports  of  transhipment  are  gov* 
erned,  can  hardly  be  said  to  be  entirely  settled  by  adjudications. 

The  Drosecution  of  the  inland  navigation  of  the  country, 
with  its  frequent  transhipments,  gives  rise  to  many  questions 
unknown  to  commerce  heretofore,  and  the  interests  of  trade 
may  possibly  require  a  modification  of  some  of  the  rules  which, 
under  different  circumstances,  have  been  found  all-sufficient  to 
protect  the  rights  and  interests  of  property  owners  as  well  as 
the  shippera  At  all  events,  before  an  adjudication  is  made 
which  will  jeopard  the  interests  of  any  class  concerned  in  the 
inland  commerce  and  navigation  of  the  country  in  obedience 
to  adjudications  based  upon  a  strictly  marine  contract,  it  should 
be  seen  that  the  case  is  technically  within  the  rule  established. 
Assuming,  without  deciding,  that  the  party  to  whose  caie,  at 
an  intermediate  port,  the  property  is  addressed,  to  be  tran* 
shipped  and  forwarded  to  the  owner  or  ultimate  consignee,  is, 
upon  the  receipt  of  the  goods,  and  in  the  absence  of  any  pro- 
vision, express  or  implied — except  as  a  provision  may  be 
implied  from  their  receipt — liable  personally  to  the  carrier  for 
the  freight  and  charges,  the  question  in  this  case  will  be  as  to 
the  extent  of  the  rights  with  which  he  is  clothed  in  behalf  of 
the  owner.  Ordinarily,  a  person  acting  as  agent,  and  whose 
agency  is  disclosed  in  the  transaction,  is  not  liable  upon  his 
contracts  made  within  the  scope  of  his  agency.  He  merely 
binds  the  principal,  and,  if  a  liability  is  created  in  this  case,  it 
is  an  exception  to  the  general  rule;  adopted  for  the  convenience 
of  commerce.  The  ultimate  consignee  is  presumed  to  be  the 
owner;  and,  whether  he  is  or  not,  he  is  liable  for  the  freight 
of  property  received  under  a  bill  of  lading  directing  the  goods 
to  be  delivered  to  him  on  payment  of  freight  (8  Kent*s  Com.| 
221;  Cbck  V.  Thybr,  IS  East,  899;  Jhugal  v.  Kembh,  8  Bing., 
888.)  But  it  is  not  every  case  of  the  receipt  of  goods,  even 
under  a  billiof  lading,  that  makes  the  recipient  liable  for  the 
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freight)  aimply  by  leaaon  of  aueh  reoeipt  (  Wilion  r.  Kymer^  1 
M.  &  S.,  167;  Moan  y.  Kymer,  2  id.,  b.,  808;  l^orri  v.  Fdim^ 
1  East,  607 ;  Barher  y.  Havens^  17  John.,  284 ;  Amoa  v.  7em- 
l)er^^,  8  M.  &  W.,  798;  Tolrin  v.  Orawford,  9  id^  716;  (Mfiha 
T,  I7nto»  T.  Co.,  10  WattS)  881)  The  whole  Uw  upon  this 
subject  is  reviewed  in  Sanders  y.  Vameller  (4  AdoL  &  EUiai 
N.  S.,  260). 

Bat  I  think  we  are  not  predaded  by  any  adjudged  case 
from  considering  the  right  of  the  'intermediate  consignee" 
to  call  upon  the  carrier  to  perform  the  contract  made  by  him 
for  the  deliyery  of  the  goods  to  snch  oonsignee,  as  well  upon 
principle  as  upon  authority. 

That  the  "  intermediate  consignee ''  of  the  cargo  could  recoup 
for  damages  to  that  portion  actually  delivered  and  accepted, 
or  for  any  portion  which  was  miasing  and  had  been  loat  by  the 
act  of  the  carrier,  there  can  be  no  question.  Shidds  y.  Davis 
(6  Taunt,  66),  decides  that  a  consignee  cannot  defend  himself 
in  an  action  for  freight  upon  goods  which  he  has  accepted,  on 
the  ground  that  the  goods  have  been  damaged  in  the  carriage. 
The  defence  was  urged  upon  the  ground  that  the  safe  delivery 
of  the  goods  was  a  condition  precedent  to  the  claim  for  freight, 
and  this  claim  was  overruled  by  the  court  It  was  not,  how- 
ever, held  that,  by  the  acceptance  of  the  goods,  the  consignee 
waived  his  claim  for  damages  for  injuries  occasioned  by  the 
negligence  of  the  carrier,  and  the  right  of  setK)ff  or  recoup- 
ment was  not  raised  or  passed  upon. 

The  right  of  the  consignee  in  certain  cases  to  bring  an  action 
for  goods  lost,  is  well  settled.  In  Evans  y.  Marlett  (1  Ld. 
Baym.,  271),  it  is  said:  ''If  goods  by  bill  of  lading, are  con- 
veyed to  A,  A  is  the  owner,  and  must  bring  the  action  against 
the  master  of  the  ship,  if  they  are  lost  But  if  the  bill  be 
special,  to  be  delivered  to  A  to  the  use  of  B,  B  ought  to  bring 
the  action.  But  if  the  bill  be  general  to  A,  and  the  invoice  only 
shows  that  they  are  upon  the  account  of  B,  A  ought  always 
to  bring  the  action,  for  the  property  is  in  himi  and  B  has  only 
a  trust,  per  Mam  curiam.^^ 

When  the  oonsignee  has  a  special  property  in  the  goods,  he 
Bmith  — Vol.  X.  41 
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ean  always  maintain  an  action  for  ihtir  conversion  or  for  any 
injury  to  them.  {Mts^ugh  v.  Wipfrum^  6  Seld.,  659.) 

As  a  general  rule,  a  suit  founded  upon  the  express  contract 
contained  in  a  bill  of  lading  should  be  brought  by  Ae  shipper 
with  irhom  the  master  contracted,  or  by  the  owner  of  the 
goods  in  a  case  wjiere  the  shipper  acted  as  his  agent  But  a 
consignee  or  indorsee  of  the  bill  of  lading  may,  as  such,  acquire 
an  interest  in  the  goods  without  a  transfer  of  the  contract  con- 
tamed  in  the  bill.  {Dowa  y.  CM,  12  Barb.,  810 ;  Sargent  y. 
Morris^  8  Bam.  k  Aid.,  277.)  But  the  question  is  not  neces- 
sarily in  whose  n^me  an  action  would  properly  be  brought  for 
the  value  of  the  wheat  not  delivered  by  the  carrier.  The 
defendant  was  consignee  of  the  properfy,  quoad  the  plaintiff's 
assignor,  and  a  delivery  of  the  property  to  him  at  Troy  termi- 
nate the  carrier's  duty  in  respect  to  it,  and  discharged  him 
firom  all  liability  as  a  carrier.  So  far  as  the  plaintiff's  assignor 
was  concerned,  the  defendant  was  the  ultimate  consignee ;  for 
his  contract  for  the  carriage  of  the  goods  terminates  with  a 
ddivery  to  him :  he  had  no  interest  in  their  futurfe  or  ulterior 
destination.  He  received  them  in  his  own  right  as  carrier  oi 
as  consignee  in  trust  for  the  owner,  or  as  the  agent  for  the  true 
owner.  If  he  owned  them,  or  was  trustee  for  the  rightful 
owner,  then,  within  the  case  of  Evans  v.  Marietta  being  the 
consignee,  he  could  maintain  an  action  for  the  portion  lost,  or 
recoup  the  value  thereof  in  an  action  for  the  freight  (Code, 
§  150.)  It  is  assumed,  however,  that  he  was  merely  the  agent 
ef  the  owner  to  receive,  pay  charges,  and  forward  or  sell  the 
property.  This  being  so,  the  acceptance  of  the  property  by 
fte  agent  was  an  acceptance  by  the  owner,  and  an  action  would 
He  agdnst  the  owner  upon  the  assumpsit  implied  from  the 
acceptance.  The  fact  that  the  law  gives  an  action  against  the 
igent,  if  it  does  so,  when  acting  and  receiving  goods  as  con- 
signee, does  not  discharge  the  principal.  {Shephard  v.  De  Ber- 
nales,  18  East,  608;  Barher  v.  Havens^  si^pra.)  The  carrier  had 
bis  election  to  retain  the  property  untQ  payment  of  flight,  or, 
having  waived  this  right  and  delivered  it,  to  look  to  the  con- 
signee-agent^ or  his  principal.    If  the  action  had  been  against 
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Ab  ]HruM|Md,  llw  doQirme  of  roooi^HiieDi  wookl  ikpplj;  and 
h  is  not  miimmbie  llial  Us  righte  and  remedies  agttOBt  the 
agent  Aonid  be  greater  or  mom  beneficial  Ibaa  those  againel 
the  pnnoqML  Bat^  aside  from  this  eoasiderafeloa,  and  npoA 
ptimiple^  I  think  the  agent  oonsigiiee  has  a  right  to  withhold 
from  the  earner  an  indenuulj  for  i^niy  to  and  loss  of  pro* 
pertjr,  a  part  of  the  cargo  for  nUch  IMght  is  demanded. 
There  is,  in  tmthi  due  him  from  the  eoasignee  or  other  owaw 
ef  the  goods  the  fi^ht^  less  the  amouit  bj  which  the  owner 
baa  beien  damnified  bj  the  fidlore  of  the  oarrier  properly  to 
perform  his  duty.  (Cbn^pieS  r.  Thmip$or^  I  Staric,  410.)  In 
that  case,  the  mastw  had  add  a  past  of  the  caigo  without 
anthoritjrf  and  Lord  ELLiNBC^koiieH  held  that  the  owner  of 
the  goods  was  entitled  to  set  off  die  valne  against  the  freight^ 
BOtwithstandiBg  the  fireight  had  been  assigned  to  a  stranger* 
Kow,  payment  by  the  agent,  althaogh  in  consequence  of  a  lia* 
bttity  Tasting  npon  him  by  reason  of  bis  position,  is  a  payment 
by  die  prineipaL  Upon  the  theory  of  the  eonnsel  for  die 
piaiutiff,  IJhe  prindpal  eonld  not  defend  himself  against  the 
dahn  of  his  agent  to  be  reimbursed  the  amount  paid,  notwith^ 
standing  it  was  not  due  the  carrier  or  cAlectable  by  him  of  the 
prineipal  directly.  The  oarrier  certainly  had  no  lien  upon  die 
goods  beyond  the  amount  which  was  properly  payable  by 
the  owner,  but,  upon  payment  of  a  larger  sum  by  die  agent, 
die  goods  are,  in  his  hands,  subject  to  a  lien  for  die  faurgev 
som.  Thus  the  carrier  is  made  to  transfer  to  the  agent  a 
greater  intereat  in  the  property  than  he  himself  had.  It  would 
seem  that  an  agent  for  an  absent  principal,  who  would  Tolun^ 
tmily  pay  ftdl  freight  for  the  portion  of  the  cargo  delirered, 
with  evidence  before  him  that  a  pordon  not  deliro^  had  been 
abstracted  and  disposed  of  by  die  carrier,  and  leave  die  prin* 
cipal  to  die  pursuit  of  a  hopeless  remedy  against  a  oanal-boaft 
proprietor,  would  be  wanting  in  fidelity  to  his  employer.  The 
ease  might  be  somewhat  different  in  result,  if  not  in  principle, 
if  die  fineight  claimed  had  been  earned  in  a  maritime  voyage^ 
where  ^1h%  ship  would  be  bound  to  die  caq^"  upon  the  bill 
of  ladiag. 
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i  I 

Darifl  V.  Fmttiflon. 

Upon  tbe  case,  aa  made  upon  the  trial,  the  master  of  the 
boat,  the  plaintiff's  assignee,  had  appropriated  tt>  his  own  nse 
thirty  bushels  of  wheat  The  owner  of  the  wheat  oould  waire 
the  tort  and  bring  assumpsit  for  its  value.  It  was,  in  fac% 
so  much  paid  upon  the  freight  The  owner  of  the  wheal 
was  only  chargeable  with  the  balance,  and  it  is  not  easy  to  see 
how  a  person  could  be  compelled  to  pay  a  greater  sum  than 
was  equitably  due  the  plaintiff  upon  the  contract  The  plain- 
tiff could  compel,  in  this  way,  the  owner  to  pay  a  much  lai^gar 
amount  than  could  have  been  collected  of  him  had  he  received 
the  goods  in  person  and  not  by  his  agent 

Public  policy,  the  interests  of  commerce,  and  the  seouri^ 
of  those  doing  business  upon  the  canals,  require  that  the  inter- 
inediate  consignees  for  transhipment,  when  charged  with  the 
payment  of  freight  and  charges,  should  be  permitted  to  protect 
the  interests  of  their  principals,  in  whose  stead  they  act  This 
authority  must  be  inferred,  otherwise  the  owners  of  property 
transported  in  part  upon  the  canal  and  transhipped. at  inter> 
mediate  ports  will  hold  their  goods  by  a  very  slight  tenure, 
depending  entirely  upon  the  honesty  and  responsibility  of  the 
boatmen.  * 

The  contract  is  really  an  entire  contract  for  the  transporta- 
tion of  the  whole  quantity  of  wheat  shipped ;  but  if  any  part 
of  it  is  lost  by  the  perils  of  the  voyage,  for  which  the  carrier 
is  not  responsible,  and  the  residue  is  delivered  and  accepted, 
though  freight  cannot  be  apportioned,  it  will  be  held  so  far 
divisible  aa  to  allow,  in  furtherance  of  justice,  a  recovery  of 
the  freight  already  earned.  But  this  principle  will  not  inter* 
fere  with  the  rights  of  the  shipper  or  owner  of  the  property 
under  the  same  contract  or  bill  of  lading. 

The  principles  laid  down  by  McEissocK,  J.,  in  Smadak  v. 
Weed  (6  Denio,  172),  are  founded  in  justice,  and  are  not  incon- 
sistent with  the  decisions  of  our  courts  or  any  established  rule 
of  law.  Judge  Whittlsssy  finds  another  reason  for  arriving 
at  the  same  result,  but  does  not  dissent  from  the  views  of 
Judge  MoKissoGK.  They  agreed  that  the  owners  of  a  vessel 
JOr  boat  could  recover  on  an  implied  assumpsit  against  the  con-* 
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•ignee  named  in  the  bill  of  lading,  on  his  receiving  the  pro- 
perty shipped^  and  that|  if  part  of  the  property  be  loet  in  the 
ooune  of  the  voyage  and  the  consignee  aocq>t  the  reaiduei  he 
becomes  liable  to  pay  freight  pro  rata;  and  Judge  MoEjSBOOC 
holds  that  the  consignee  may  recoup  the  damages  on  aoooont 
of  the  property  not  delivered,  in  an  action  against  him  for  tb^ 
freight 

I  am  of  the  opinion  that  the  judgment  should  be  ravers^ 
and  a  new  trial  granted,  costs  to  abide  the  event 

All  the  judges  conourred  with  both  opini<Hisr 

Judgment  reversed,  and  new  trial  ordered. 


Neusbaum  v.  Eeih  et  oL 


A  Judgment  by  oonfeaaion  is  valid  as  between  the  parties,  thoogh  the  state- 
ment on  which  it  is  founded  does  not  oonfonn  to  the  Oode  in  setting 
forth  the  origin  and  particulars  of  the  indebtedness. 

Such  a  judgment,  therefore,  upon  proof  of  its  "bona  flde$f  authorizes  the 
creditor  to  impeach  a  fraudulent  transfer  by  his  debtor. 

A  statement,  it  seems,  is  sufficient  under  the  Code,  which,  after  declaring 
that  the  phuntiff  had  sold  and  delirered  to  the  debtor  laige  quantities  of 
meat  in  1854  and  1855,  averred  that  there  was  justly  due  him,  upon 
such  sales^  a  balance  of  $2,114,  Yiiih  interest  from  January  18,  1855. 

Appeal  from  the  Common  Fleas  of  the  county  of  New 
York.  The  plaintiff  was  nonsuited  at  the  trial,  upon  a  state 
of  fiictB  which  sufficientlj  appears  in  the  following  opinion. 
The  judgment  dismissing  the  complaint  was  affirmed  at  gen^ 
ral  term,  and  the  plaintiff  appealed  to  this  court 

UraneiB  J^prr^  for  the  appellant 

0.  M.  Spier^  for  the  respondents. 

4 

■    Dbnio,  J.    The  plaintiff  obtained  a  judgment  by  cbnfessioD, 
without  action,  in  May,  1865,  against  Keim,  for  $2,120ii6. 
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NwabainB*.  Krim. 

III  March  preyious,  Emm  conveyed  tbe  real  estate  in  question 
i»  the  defeiidaait,  Chamberlain,  and  Ohamberlain  at  the  same 
tone  conveyed  it  to  tiie  wife  of  Ketm.  These  transfers  the 
plamtiff  allq^es  to  be  ftandulenl;;  and  he  seeks  in  this  suit  to 
liave  them  dedaied  Toid  and  to  set  them  asida  It  is  well 
•etded  that  he  must  be  a  jnHgmei^creditor  in  order  to  be  enti- 
tled to  this  relie£  At  the  trial,  he  offered  in  evidence  the  roll 
•or  record  of  his  judgment  Obfection  being  made  thereto^  on 
the  ground  tiiat  the  debtor's  written  statement  or  oonfiBsnott 
of  the  demand  did  not  comply  y ith  the  provisions  of  the  Code, 
the  jadge  sustained  ike  ob^eotion,  and  ruled  that  the  judgment 
was  void  on  that  ground.  An  offer  to  prove  the  consideration 
and  i<ma  JUks  of  the  debt  was  also  overruled ;  and  the  plain* 
tiff  was  nonsuited.  For  want  of  a  valid  judgment,  he  was 
not  permitted  to  prov«  the  fmud  of  which  he  complained. 

In  the  statement,  or  confession,  the  debtor,  in  express  terms, 
authori2sed  a  judgment  fi>r  the  sum  which  it  specifies,  and  he 
declared,  in  the  same  writing,  that  he  was  justly  indebted  to 
the  phniHiff  in  daal  amount|  for  meat  sold  and  delivered  to 
liim.  At  the  trial,  the  plaintiff  offered  to  prove  the  integrity 
of  the  transaction.  The  debtor  raises  no  question  in  regard  to 
it  For  all  the  purposes,  of  this  case,  the  judgment  must  be 
deamad  an  honest  one  as  to  third  parties^  &irly  eaitered  aa  to 
Ibe  debtor,  and  standing  upon  his  express  authority  and  stipu- 
lation. That  it  was  a  valid  recovery  as  to  him,  is  a  plain  oon« 
elusion  of  law,  which  has  not  been  denied  in  this  case.  '  That 
it  Greated  a  lien  upon  the  real  estate  which  he  owned  at  the 
time  it  was  rendered,  is  a  neoeswcy  consequenoe.  That,int)ie 
eharseter  <d  jodgmi^t-efeditovi  he  ia  entitled  to  impeach  a 
fimsdaleivb  eoorcf  anee  of  real  estate,  seems  to  me  to  follow 
inevitably.  Sack  eQi£v«yia0s&  are  absolutely  void  as  to  credi- 
tors, by  which  the  law  means  judgment-creditors.  That  rela- 
tion is  created  by  a  recovery  vulid  againist  the  debtor,  and 
upright  in  its  consideration  and^  intention  as  to  other  parties. 
If  the  debtor  cannot  deny  the  relation  in  such  a  case,  his 
franduleiit  grantee  essmot.    Vhelattear  stands  mna  better  skua* 

tlM. 
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In  the  rollng  at  the  trials  the  pcdicj  and  intent  of  the  Code 
were  not  attended  to,  or  were  misappr^ended.  It  was  aa 
ancieni  and  well-settled  practice  of  the  courts  to  allow  jadg* 
ments  to  be  recovered  bj  confession,  either  without  action  or 
pending  an  action.  Such  judgmentB  reBted,  as  they  do  stiU, 
upon  the  simplest  of  all  foundations — that  of  consent;  and 
the  consent  was  enough  frithout  a  special  and  particular  state* 
xnent  of  the  cause  or  consideration  of  the  deljit  This  w#s  sq 
eyen  as  to  other  creditors  and  puiehasers  until  the  kgislatujEe 
of  this  State,  in  1818,  enacted  a  statute  on  the  subject,  Th^ 
practice  was  considered  liable  to  abuseiy  affecting  the  nghts  of 
Other  parties.  That  statute,  therefisire^  provided  that^  f/xaa 
thenceforth,  in  all  judgments  by  confession  without  snit|  the 
plaintiff  should  file  with  the  record  a  particular  statement  of 
his  debt;  and,  if  this  was  omitted,  such  judgments  weze  to  be 
deemed  fraudulent  as  to  other  b&na  fide  judgment^veditoiai 
and  as  to  ioTia  j&fe  purchasers  for  valuable  consideration  of  aog^ 
lands  bound  or  aflEdcted  by  such  judgments.  (Xiaws  of  1818, 
ch.  258,  §  8.)  The  policy  of  thia  statutcf  was  appaient  oa  ite 
fyoe.  Its  v^  terms  only  included  bwui  fide  cseditars  and 
purchasers.  As  to  the  debtor  himself  and  creditor  and  pur^ 
chasers  not  bona  fide^  a  judgment  by  confession^  without  the 
special  statement,  was  valid  and  effectual.  The  statute  was 
repealed  prior  to  the  revision  of  1820.  The  Bevised  Statutas 
required  that  the  authority  for  entering  the  judgment  should 
be  in  some  proftor  inatrumait  distinct  from  the  bond  or  other 
evidence  of  the  debt»  and  should  be  produced  to  the  officer 
sigping  the  record,  and  filed  with  it  (2  B„  S.,  S60.)  Such 
were  the  law  and  the  practice  until  the  Code  of  Piooeduxe, 
which  has  returned  to  the  poliqr  of  the  act  of  1818|  bjr  reqiur** 
ing  a  particnlar  statemyent  of  the  demand  to  ba  verified  by  the 
d^tor  Umseli^  which  must  contain  am  authority  for  the  judgf 
ment  This  statement  being  filed^  the  clerk  emtesa  upon  it| 
and  ia  a  book,  a  judgment  for  the  som  «o  cDafi^esed^  The 
objjsct  of  this  provision  is  twofidd :  fint,  to  chaofl^  the  ibrm 
ef  proooediugi  that  b«ii^  the  ^^neral  inteiti  of  idie  Ck)de  in^iA 
Ihings^  howe^aer  simple  and  Qonvenieat  the  ]M»iixM*f:  fixM 
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In  Maroh  prerious,  Kehn  conveyed  the  Teal  estate  in  question 
ta  the  defendant,  Chamberlain,  and  Chamberlain  at  tiie  same 
tone  oonveyed  it  to  tiie  wife  of  Keiin.  These  ttansfeni  the 
plaintiff  alleges  to  be  ftasBdnlei^;  and  he  seeks  in  thissnit  to 
kave  them  deefatfed  T^d  and  to  set  them  aside.  It  is  we& 
settled  that  he  most  be  a  jn&gmen^ereditor  in  order  to  be  enti- 
tled to  this  relie£  At  the  trial,  he  offered  in  evidenoe  the  roll 
•er  record  <^  his  jadgment  Objectioo  being  made  thereto^  on 
the  ground  Aat  the  defytor's  written  statement  or  coii&asKm 
of  the  demand  did  not  comply  jrith  the  provisions  of  the  Code, 
the  judge  sustained  Ae  oti^eolion,  and  ruled  thai  the  judgment 
was  void  on  that  ground.  An  offer  to  prove  the  consideration 
and  ioTia  fida  of  the  d^  was  also  overruled ;  and  the  plain* 
tiff  was  nonsuited.  For  want  of  a  valid  judgment,  he  was 
not  permitted  to  prov«  the  fraud  of  which  he  complained 

In  the  statement,  or  confession,  the  debtor,  in  express  terms, 
authorized  a  judgment  for  the  sum  which  it  specifies,  and  he 
declared,  in  the  same  writing,  that  he  was  justly  indebted  to 
the  plinhtiff  in  that  amount^  for  meat  sold  and  delivei«d  to 
Inm.  At  the  trial,  the  plaint^  olfered  to  prove  the  integrity 
of  the  transaction.  The  debtor  raises  no  question  in  regard  to 
it  For  all  the  purposes,  of  this  case,  the  judgment  must  be 
deeniied  an  honest  one  as  to  third  parties,  fiurly  entered  aa  to 
tfie  debtor,  and  standing  upon  Iris  ezpvess  authority  andatipu- 
lation.  That  it  was  a  valid  recovery  as  to  him,  is  a  plain  con- 
clusion of  law,  which  has  not  been  denied  in  this  case.  *  That 
ii  orestod  a  lien  upon  the  real  estate  which  he  owned  at  the 
lime  it  was  rendered,  is  a  neoesagiy  coQsequenoe.  19iat,inttie 
diarsioter  cf  judg^Mn^ofedit(XP^  ho  ia  entitled  to  impeach  a 
ftawkdent  convvf  anee  of  real  estate^  seems  to  me  to  foUow 
inevitably.  Bttdh  conveyluDMi.  are  absolutely  void  as  to  credi- 
tors, by  which  the  law  means  judgment-creditors.  That  rela- 
tion  is  created  by  a  recovery  valid  against  the  debtor,  and 
upright  in  its  consideration  and  intention  as  to  other  parties. 
If  the  debtor  cannot  deny  the  relation  in  such  a  case,  his 
frajadnkiit  grantee  Gssmot    The  htteor  stands  m  no  better  ntua* 
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Iq  thQ  raling  at  the  trial|  the  policy  and  intent  of  the  Code 
were  not  attended  to,  or  were  misappr^nded*    It  was  aa 
aacieni  and  well-eettled  practice  of  the  courts  to  allow  jadg- 
ments  to  be  recover^  bj  confession,  either  without  aetioa  or 
pending  an  action.    Such  judgmenta  rested,  as  thejr  do  still, 
upon  the  simplest  of  all  foundations — that  of  consent;  and 
the  consent  was  enough  without  a  special  and  particular  stato* 
ment  of  the  cause  or  consideration  of  the  de]t>t»    This  w#s  «| 
even  as  to  other  creditors  and  purchasers  until  the  kgislatu^ 
of  this  State,  in  1818,  enacted  a  statute  on  the  subject    The 
practice  was  considered  lii^hle  to  abuaei^  affecting  the  rights  of 
Other  parties.    That  atatute,  therefioe^  provided  that,  fiom 
thenceforth,  in  all  judgments  by  confession  without  suit,  the 
plaintiff  should  file  with  the  record  a  particular  statement  ef 
his  debt;  and,  if  this  was  omitted,  such  judgmenta  were  to  be 
deemed  fiaudulent  as  to  other  Ixma  Jide  j  adgment^Qredit<»9 
and  aff  to  bona  fick  purchasers  &>i  yaluaJble  censideration  of  aay 
lands  bound  or  a&cted  by  such  jud^jpmients.  (Laws  of  1818| 
ch.  258,  g  8.)    The  policy  of  thia  statute  was  appaient  on  its 
fsiCfd.    Its  very  terms  only  included  bona  fide  dediton  and 
purchasers.    As  to  the  debtor  himself  and  creditor  and  pur- 
chasers not  bona  fde^  a  judgment  by  oeofeBSJon^  without  the 
special  statement,  was  valid  and  effectoaL    The  statute  was 
rqpealed  prior  to  the  revision  of  18S0.    The  Bevised  Statutes 
required  that  the  authority  for  entering  the  judgment  should 
be  in  some  profter  inatrumait  distinct  from  the  bond  or  other 
evidence  of  the  debt,  and  should  be  produced  to  the  officer 
sig^ing  the  record,  and  filed  with  it  (2  K  S.,  380.)    Such 
were  the  law  and  ^e  practice  until  the  Oode  of  Procedure, 
wbic^  has  returned  to  the  poliqr  of  tibe  act  of  1818,  bgr  reqiur' 
ing  a  particular  sti^ement  of  the  demand  to  be  verified  by  the 
debtor  himself  which  xwat  contain  asauthority  lor  the  jud^ 
ment.    This  statement  being,  filed^  the  dark  enteaa  upon  il| 
and  ia  a  book,  a  judgment  for  the  mm  m  coB&isedk    The 
objfBct  of  this  provision  is  twofidd:  first,  to  dMrnfl^die fimn 
of  prooeedingi  that  beiog  ihe -K^Mtal  inteitt  o|  theCbdeia^aU 
tbiois^  however  mopld  aafd  oettvenieBt  tba  fan/hrHatiim.  AMI 


880  CASES  m  THE  OOITBT  OF  APPEALS. 

dunmoBj  «.  iurnold. 

would  not  be  suffieient    We  are,  thereforei  of  (pinion  tkaft 
the  statement  in  this  case  was  not  defeotiva 
The  judgment  should  be  leversed,  and  a  new  trial  gianted. 


Smith,  J.,  delivered  an  opinion  to  the  same  e£B90t ;  and  aB 
the  judges  concorzed,^  both  on  the  musin  question  and  as  to  the 
sufficienoj  of  the  statement 

Judgment  Teyened  and  new  trial  ardand. 


Ohauitobt  v.  Abnold  and  WmL 

JLnuialniaieBi(^inihsfiirmof  smoti||age,  but  oonteining  the  name  of  na 
mortgagse^  does  not  become  effieotual  by  its  dslmiy  to  one  who  sdvaor 
068  moDQy  upon  the  agreement  that  he  shall  hold  the  paper  as  aecmi^ 
for  his  loaa. 

Whether  h  could  be  made  efSMM  by  parol  anthority  from  the  mortgagor 
to  inaert  the  fendar^i  name  as  mortga^^oe:  Quan. 

9 

AppsaIi  ftom  the  Superior  Court  ot  the  eitjr  of  New  York 
Action  to  eoforoe  a  bond  executed  by  the  dielendani^  LeaifiMl 
Armdd,  and  a  mortgage  upon  her  separate  property  exeeuted 
hy^  Ca^oliAe  Arnold^  his  wife,  as  collateral  to  sach  bond  The 
ooni]^laint  stated  that  ^h  the  bond  and  mortgage  were  ejoep 
euted  in  blank  as  to  the  name  of  the  obligee,  in  the  penid  sum 
ef  ten  thouaand  dCtUars,  conditioned  to  pay  five  thousand 
doUaiB  to  an  obligee  not  named,  and  were  deliveredt  with  the 
Uankai  not  filled  up,  to  the  phuntifl^  as  security  for  moneys 
advanced  and  liabilitiea  incurred.  The  material  aUcgalioni 
ef  the  Qomp)ainlt  were  all  denied  in  the  answer.  The  cause 
was  tried  befese  oneof  the  jui^ices  of  the  eou^  without  a  jury. 

On  the  trial  the  plaintiff  introduced  in  erideiioe  an  ante- 
nuptiid  ajpfeement  between  Arnold  and  his  wife,  shewing  the 
conveyance  to  trustees  of  her  separate  propwty  for  her  nse^ 
and  a  power  of  attorney,  signed  by  the  trustees,  autixorijpng 
aa  attorney  to  nottg^fe  sueh  estate  for  his  benefit,  and  alW 
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lolrodaoed  the  bond  of  Arnold,  the  aame  being  in  blank,  with 
tfie  name  of  no  obligee  inserted  therein ;  and  then  o&red  ia 
eridenoe  the  mortgage,  in  like  manner  executed  and  remaining 
in  blank.  The  defendants'  comiael  olyected  to  the  admiasioa 
pf  said  mortgi^  in  evidenqe,  npon  rationa  gioonda  then, 
aperified,  among  which  waa  the  objection  that  the  aame  waa 
"  in  all  reepeets  informal,  illegal  and  inoon^lete."  The  objeo* 
.t^n  waa  aostained,  and  the  evidenoe  exdoded;  to  which 
deciaion  the  plaintiff  dolj  excepted.  The  plaintiff  thereupon 
veated  hia  cause;  and  the  court  ordeied  that  the  oomj^aint  be 
^amisaed. 

On  appeal,  the  courts  at  general  term,  anatained  the  deciaion 
that  the  mortgage  was  not  a  complete  instrumenti  and  that 
the  plaintiff  waa  not  entitled  to  fill  up  the  blank  bj  inserting 
hia  own  name  therein,  and  could  not  maintain  any  action 
ihereon,  and  affirmed  the  judgment  From  this  judgfnent|  an 
qipeal  waa  brocight  to  this  court 

J.  Wi  AJunead  and  Oro$venar  P.  LofWfeji^  &>t  the  appellant 

< 

Wm,  Ourtia  Noj/ea  and  Elbridge  T.  Oerrj/,  for  the  iesponden1& 

jOjuno,  J.  The  marriage  articles  prescribed  the  manner  in 
which  Mm  Arnold  was  to  exercise  her  power  oyer  the  pro- 
perty settled  upon  hen  The  trusteee  were  authorized  todispose 
of  it  to  such  person  or  persons,  and  in  such  manner  and  form, 
aa  she,  notwithstanding  her  coverture,  by  any  deed  or  writ» 
inft  under  her  hand  and  seal,  or  by  her  last  will  and  teat^ 
menty  or  writing  in  the  nature  of  a  last  will  and  testavien^ 
dbould  direct^  limit  or  appoint  Conceding  that  the  actual 
participation  of  the  trustees  in  the  act  would  not  be  essen* 
tial  to  effect  a  disposition  of  the  property,  yet  the  form  of 
the  disposition  by  Mrs.  Arnold  must  conform  to  the  direc- 
tion of  the  articles.  As  the  disposition  under  which  the 
jdaintiff  claims  was  designed  to  operate  ia  the  lifetime  of 
Mrs.  Ajtudd,  it  must,  to  be  yalid,  be  by  an  inatrument  under 
iHaL    The  <iueBtio%  there£pra^  is^  whetiier  thf  paper  in  ^naa* 
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IfousbnnB  v.  Eeim. 

In  March  prerioaa,  Keim  conveyed  the  Teal  estate  in  question 
to  the  defendant,  Chamberlain,  and  Chamberlain  at  the  same 
tune  conveyed  it  to  the  wife  of  Keim.  These  tiansfers  the 
f)]ainl»ff  alleges  to  be  fh^idalent ;  and  he  seeks  in  this  soit  to 
kave  ihem  dedaied  Twd  and  to  set  them  asida  It  ia  well 
settled  that  he  mnst  be  a  jn&gment^red^r  in  order  to  be  euli- 
iled  to  this  relief.  At  the  trial,  he  offered  in  eyidenoe  the  loU 
•or  record  <^  his  judgment  Obfection  being  made  thereto^  on 
the  ground  Aat  the  debtor's  written  statement  or  oonfeasiou 
of  the  demand  did  not  comply  yith  the  provisions  of  the  Code, 
the  judge  sustained  tiie  cf^ef^on,  and  ruled  that  the  judgment 
was  void  on  that  ground.  An  offer  to  prove  the  consideration 
and  Scma  fides  of  the  debt  was  also  orerruled ;  and  the  plain* 
tiff  was  nonsuited.  For  want  of  a  valid  judgment,  he  was 
not  permitted  to  prov«  the  fiaud  of  which  he  complained. 

In  the  statement,  or  confession,  the  debtor,  in  express  terms, 
authorized  a  judgment  for  the  sum  whidxit  specifies,  and  he 
declared,  in  the  same  writing,  that  he  was  justly  indebted  to 
die  plkiiMiff  in  that  amount,  for  meat  sold  and  delivered  to 
liim.  At  the  trial,  the  plaintiff  offered  to  piore  the  integrity 
of  the  transaction.  The  debtor  raises  no  question  in  regard  to 
it  For  all  the  purposes,  of  this  case,  the  judgment  must  be 
deemed  an  hoaeat  one  as  to  third  parties,  feirly  Altered  as  to 
fte  debtor,  and  staadijog  upon  his expvess  authority  andatipu* 
iation.  That  it  was  a  valid  recovety  as  to  him,  is  a  plain  oon* 
elusion  of  law,  which  has  not  been  denied  in  this  case.  *  That 
it  created  a  liea  upon  the  real  estate  which  he  owned  at  the 
tioie  it  was  rendered,  is  a  neoessajry  consequence.  That,  in  the 
character  <£  jadgm«iit-cYeditor,  he  is  entitled  to  impeach  a 
fiaattdident  ooiiLVfffanee  cf  real  estate,  aeems  to  me  to  follow 
inevitably.  Buck  eoimf  aneea  are  absolutely  void  as  to  credi- 
tors, by  which  the  law  means  judgment-creditors.  That  rela- 
tion is  created  by  a  recovery  valid  against  the  debtor,  and 
upright  in  its  consideration  and^  intention  as  to  other  parties. 
If  the  debtor  cannot  deny  the  relation  in  such  a  case,  his 
Ihrndulent grantee casmot    mielattearitendsm  na better sHua* 
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In  tho  ruling  at  the  trial,  the  policj  and  intent  of  the  Code 
were  not  attended  to,  or  were  misapprehended*    It  was  an 
ancient  and  well-aettled  practice  of  the  courts  to  allow  judgr 
mentB  to  be  reooyertd  bj  coniessioni  either  without  action  or 
pending  an  action.    Such  judgments  restedi  as  they  do  stilly 
upon  the  simplest  of  all  foundations — that  of  consent;  and 
the  consent  was  enough  without  a  special  and  particular  state- 
ment of  the  cause  or  consideration  of  the  delttt    This  was  sp 
eyen  as  to  other  creditors  and  purchasaxB  until  the  legislature 
of  this  State,  in  1818,  enacted  a  statute  on  the  subject    The 
practice  was  considered  liable  to  abuses^  affectiBg  the  rights  of 
other  parties.    That  statute,  therefore^  provided  that^  fiom 
thenceforth,  in  all  judgments  by  confession  without  suil^  the 
plaintiff  should  file  with  the  record  a  particular  statement  of 
his  debt;  and,  if  this  was  omitted,  such  judgments  were  to  be 
deemed  fraudulent  as  to  other  bona  Jide  judgment<ureditOD} 
and  aff  to  bona  fide  purchasers  fi>r  valusble  consideration  of  any 
liemds  bound  or  aflEected  by  such  judgpients.  (Laws  of  1818, 
ch.  258,  §  8.)    The  poUcy  of  thia  statute  was  appaxent  oa  its 
feice.    Its  y^  terms  only  included  bona  fid&  canditora  and 
purchasers.    As  to  the  debtor  himself  and  creditor  and  pur^ 
chasers  not  bona  fide^  a  judgment  by  confisssion^  without  the 
special  sttttement^  was  yalid  and  efEectual.    The  statute  was 
repealed  prior  to  the  revision  of  1880.    The  Bevised  Statutes 
required  that  the  authority  for  entering  the  judgment  should 
be  in  some  projter  instrument  distinct  from  the  bond  or  other 
evidence  of  the  debt^  and  should  be  produced  to  the  officer 
sig^ing  the  record,  and  filed  with  it  (2  £.  S.^  S60.)    Such 
were  the  law  and  the  practice  until  the  Code  of  Procedure, 
wbidi  h2M»  returned  to  the  policy  of  the  act  of  1818|  bgr  leqTiir*- 
ing  a  particnlar  statement  of  the  demand  to  be  verified  by  the 
debtor  himself  which  most  contain  amanthority  for  the  judgr 
ment    This  statement  being,  filed^  the  cleric  e»tei(a  upon  i% 
and  ia  a  book,  a  judgmeiit  for  the  sum  oo  confessed*    The 
object  of  this  provision  is  twofold:  fiist^  to  dtange' th9 fonn 
of  pfooeedingi  that  beiog;  the  general  inteift  of  the  Godo  iaidl 
thines^  however  sfanple  aaicl  QOttveBkoit  tbs  iinitwjitii»f;  foMi 
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defed  the  oonvejance  void ;  bat  it  was  held  otherwiae.  The 
court  considered  that  the  bill  of  sale  was  sufficient  to  hav^ 
passed  the  title  to  the  vessel  if  the  blanks  had  remained  unfilled. 
The  point  in  Penny  v.  Oorwi&e  (18  John.,  499),  was,  whether 
^e  parties  to  a  sealed  submission  to  arbitrators  could  by  con 
sent  make  an  alteration  in  it  after  delivery }  and  it  was  hdd 
thej  could,  and  that  the  instrument  then  took  dfeot  as  a  new 
execution  of  it.  Sx  parte  Kenoin  (8  Cow.,  118)  was  like 
Knapp  V.  MdUby.  An  alteration  was  xnade  in  an  appeal  bond 
by  one  of  the  obligors,  by  the  direction  of  the  other,  after  it 
was  subscribed  and  before  .the  delivery ;  and  l^e  bond  was 
lield  effectual.  None  of  these  cases,  I  think,  have  any  material 
bearing  upon  the  one  under  review. 

A  looser  doctrine  than  tiie  one  which  now  prevaOs  once 
leceived  some  countenance  in  the  English  courts;  but' the 
subject  has  been  reconsidered,  and  the  principle  fer  which  the 
plaintiff  contends  has  been  overruled  by  a  well-considered 
judgment  of  the  Court  of  Exchequer.  {HSMea^ito  v.  McMorine^ 
6  Mees.  k  Welsh.,  200.)  The  instrument  there  was  the  trans- 
fer  of  shares  in  a  corporation,  which  was  required  to  be  by 
deed;  and  it  was  held  that  a  transfer  delivered  in  blank  as  to  the 
purchaser's  name  did  not  pass  any  title.  This  case  is  supposed 
by  the  counsel  for  the  plaintiff  to  be  hostile  to  that  of  Koriri^  v. 
The  (hmmercial  Bank  of  Buffalo  (22  Wend.,  848).  The  differ^ 
ence  is  that^  in  the  latter  case,  the  transfer  was  not  required  to  be 
by  deed.  The  instrument  which  it  was  hdd  might  be  delivered 
in  blank  was  a  power  of  attorney  to  make  the  trans£»r  on  die 
books.  Neither  the  power  nor  ^e  transfer  was  required  to  be 
Under  seal  The  case  was,  therefore,  one  which  might  be,  and 
in  fiict  was,  brought  within  the  theory  of  mercantile  paper ; 
whereas,  if  the  transfer  had  required  a  specialty,  the  instru- 
ment must  have  been  sufficient  in  form  when  it  took  efibct  by 
delivery,  or  it  would  not  have  conveyed  a  titla 

I  am  for  affirming  the  judgment  of  the  Supreme  Court 

Smtth,  J.  The  single  question  presented  upon  this  appeal 
ii^  whether  the  judge  at  the  circuit  ened  in  ezduding  the 
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moriigBge  parporfiag  to  be  exeoated  by  Mra.  Arnold,  wben  the 
aane  was  offered  m  evidence.  I  think  there  can  searody  be 
any  doobt  that  the  decision  was  entttely  correet  Tke  paper 
oaUed  a  saortipige  was  not,  in  fiiet^  in  any  sense,  a  deed*  It 
was  entirely  inoomplete.  Upon  its  face  it  was  an  imperfeel 
instrament  No  mortgagse  or  obligee  was  named  in  it^  and  no 
light  to  maintaiA  an  action  thereon,  or  to  enforce  the  same, 
was  giyen  dierein  to  the.  plaintiff  or  any  other  penon*  It 
was,  per  as,  of  no  more  l^gal  force  than  a  simple  piece  of 
blank  paper.  If  the  plaintiff  had  pronred,  or  cAered  to  prove, 
the  all^ations  of  his  complain^  tliat  this  mortgage  was  deli« 
Tsxed  to  him  by  the  defendants  nnder  an  agreement  that  he 
shonld  make  advances  to  Arnold,  and  that  he  shonld  hold  tfus 
mortgage  as  seeority  tor  such  advances,  and  that  snch  advances 
were  actually  made  on  the  securi^  of  each  eonvcyanoe,  a 
very  diftient  qnestion  would  have  been  presented  for  our  con* 
sideration. 

Delivety  is  essential  to  the  validify  of  a  deed.  When  the 
deed  is  perfect  upon  its  fisbce,  possession  by  the  grantee  named 
therein  is  presumptive  evidence  of  a  proper  delivery.  But  in 
this  case,  no  grantee  being  named  in  the  body  of  the  insfcru* 
ment — assuming  that  the  blank  might  be  filled  after  the  exeeii* 
tion  of  the  instrument  by  the  authority  of  the  parties  executing 
the  same — it  was  indispensable  to  prove  a  delivery  in  feot^  wilb 
the  parol  authority  to  fill  the  blanks  with  the  plaintiff's  name 
as  mortgagee.  The  claim  of  the  plaintiff  and  the  argument 
of  his  counsel  is,  that  possession  of  this  paper,  ciJled  a  mort- 
gage, implies  a  delivery  to  the  plaintiff  with  authority  to  him 
to  flu  up  the  blank  with  his  own  nama  This  would  be  so 
with  negotiable  paper.  This  court  recently  so  held  in  Van 
Duaer  v.  Harm  (21  N.  Y.,  634),  following  the  case  of  Bussel 
V.  Langstqjgk  (Doug.,  616),  in  which  Lord  ICakwisld  said : 
"The  indorsement  of  a  blank  note  is  a  letter  of  credit  Ibr  an 
indefinite  sum.**  The  same  point  has  been  so  held  in  many 
other  cases. 

But  this  rule  has  never  been  applied  to  deeds  or  instruments 
under  seal.    The  case  of  Kortright  v.  The  OommmxAeil  Bamh  ef' 
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Buffalo  (22  Wend.,  848),  in  which  it  was  held  that  stock  might 
be  transferred  by  the  holder  writing  his  name  in  blank  and 
patting  his  seal  on  the  certificate,  is  scarcely  an  exception  to 
this  rule.  That  case  was  put  upon  its  particular  fcKSts  relating 
to  the  transfer  of  such  securities,  and  evidence  was  given 
showing  that  such  was  the  customary  mode  of  transferring 
stock  in  the  market  of  New  York  and  elsewhere ;  and  parol 
proof  was  given  of  delivery  of  the  stock  scrip  in  &ct,  as 
collateral  to  a  loan  of  money,  and  of  the  particular  &ct8  show- 
ing that  the  holder  received  it  in  good  fiuth  as  security  for 
such  loan.  But  in  respect  to  instruments  under  seal,  parol 
proof  of  an  authority  to  fill  the  blank  and  deliver  the  deed 
has  been  generally  required  and  given. 

The  earliest  ot  leading  case  is  that  of  Texira  v.  JSvanSj  not 
reported  but  referred  to  in  Master  v.  MUler  (Anst,  228 ;  S.  Cj 
4  T.  R,  820)^  by  Justice  Wilsok.  In  that  case,  as  there  stated^ 
Evans  wanted  to  borrow  £400,  or  so  much  of  it  as  his  credit 
should  enable  him  to  raise,  and  for  this  purpose  he  executed  a 
bond  with  blanks  for  the  name  and  sum,  and  sent  an  agent  to 
raise  money  on  the  bond.  Texira  lent  £200  on  it,  and  the  agent 
accordingly  filled  up  the  blanks  with  that  sum  and  Texira's 
name,  and  delivered  the  bond  to  him.  On  non  est  factum 
pleaded,  Lord  Mahsfield  held  it  a  good  deed.  Here  it  will 
be  seen  that  the  bond  was  executed  by  Evans  and  delivered 
to  an  agent  with  authority  to  fill  the  blanks,  n^otiate  and 
deliver  the  bond;  and  it  was  done  accordingly.  All  these 
fiicts  were  extrinsic  to  the  bond,  and  were  necessarily  proven 
by  parol,  and  this  notwithstanding  the  blanks  in  the  bond  had 
been  filled  up ;  and  the  bond  produced  at  the  trial  was  upon 
its  face  a  complete  and  perfect  instrument  This  case  estab- 
lishes the  rule  that  an  authority  to  an  agent  to  fill  up  and 
complete  a  deed  and  deliver  the  same,  may  be  shown  by  parol, 
and,  if  duly  proved,  is  suffident  to  give  force  and  validity  to 
the  deed  in  the  hands  of  a  party  who  has  received  the  same 
for  value  and  without  fraud. 

This  case,  it  is  true,  has  been  overruled  in  England  in  the 
ease  of  Hibbkwhite  v.  McMorine  (6  Mees.  &  Welsh.,  214),  where 
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it  was  held  that  an  authority  to  execnte  a  sealed  instrument 
oouid  not  be  giyen  bj  parol/  but  must  be  by  deed.  But  this 
case  makes  a  mistake,  I  think,  in  oonsideriag  that  there  is  no 
distinction  between  the  original  execution  of  a  deed  and  the 
filling  up  of  some  blanks  in  the  same,  not  essential  to  its  chief 
object  and  intent^  but  merely  to  its  completeness.  An  autho* 
rity  to  fill  up  a  blank  in  a  deed  cannot  properly  be  regarded 
as  an  authority  to  execute  a  deed.  The  deed  in  I*€anra  v. 
Uvam  was,  in  &ct,  executed  by  Evans  with  his  own  hand  and 
seal.  He  made  it  for  a  bond,  to  any  one  who  would  take  it 
and  advance  him  the  money  he  wished  to  loan.  It  was  to  him 
entirely  immaterial  whose  name  was  put  into  the  body  of  the 
bond  as  obligee,  and  the  amount  inserted  must  necessarily  be 
the  sum  borrowed. 

This  case  of  Texira  v.  Euana  has  been  followed  in  this  State 
in  a  number  of  case^  Besides  the  case  of  the  Chmmerciai  Bank 
of  Buffab  V.  KortrighJt  {supra)^  which  was  decided  on  the 
authority  of  that  case,  the  case  of  Knapp  v.  MaUhy  (IS  Wend.) 
is  another  authority  in  support  and  approval  of  tiie  rule  of 
Texira  v.  Evans.  In  this  case  an  alteration  was  made  in  a 
sealed  instrument  after  its  execution,  under  a  parol  authority. 
The  court  held  that  this  did  not  avoid  the  instrument ;  that 
the  case,  in  principle,  was  within  that  of  Texira  v.  Evans;  and 
Judge  SUTHEBLAND  says :  '*  The  instrument  was  signed  and 
sealed  by  the  party ^  and  not  by  the  agent;  the  authority 
was,  not  to  execute  the  instrument,  but  to  make  certain  altera- 
tions or  additions  to  it" 

In  ex  parte  Decker  (6  CJow.,  60),  appeal  bonds  were  executed 
in  blank,  with  a  parol  authority  to  fill  them  up  and  deliver  the 
bonds ;  the  court  held  them  valid,  on  the  authority  of  Texira 
V.  Evans.  In  8  Cow.,  118,  a  like  bond  was  executed  in  blank, 
with  like  parol  authority  to  fill  the  blank  and  deliver  it,  whic& 
was  done,  and  held  valid.  And  in  WooUey  v.  Omstard  (4  John., 
60),  the  case  is  likewise  approved. 

In  other  States  a  great  variety  of  cases  might  be  cited  to  the 
same  eifect,  holding  that  a  parol  authority  to  fill  up  blanks  in 
an  executed  deed,  or  make  verbal  alterations  in  it|  might  be 
SuiTB. — You  X.  43 
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prored  to  give  ralidity  to  or  sostain  the  iDStmment  Bnt,  in 
none  of  the  cases  that  I  have  seen,  has  the  deed  \xen  held 
valid  without  the  parol  proof  of  the  extrinsic  &cts,  showing 
the  due  filling  up  of  the  blanks  of  the  deed  befove  its  deliyery, 
and  its  delivery  for  value  bj  the  agent,  upon  the  clear  autho* 
rity,  direction  or  consent  of  the  grantor  or  obligor. 

While,  therefore,  the  rule  of  Texira  v.  JSvans,  which  the 
plaintiff's  counsel  invokes,  should  doubtless  be  regarded  as 
settled  law  in  this  State,  it  does  not  help  him  in  this  case.  He 
did  not  bring  himself  within  that  case.  He  did  not  give,  or 
offer  to  give,  proof  of  a  parol  authority  to  Arno]d  to  fill 
the  blanks  in  the  mortgage  and  negotiate  and  deliver  it ;  and 
&e  said  blanks  never  were,  in  J&ct,  filled  by  him,  and  the 
plaintiff  clearly  could  not  fill  them  at  the  trial  without  some 
proof  of  an  authority  to  do  so,  extrinsic  to  the  instrument 
itself. 

The  judgment  should  be  affirmed. 

Sutherland,  Allsk  and  Wright,  Js.,  concurred. 

Davies  and  Qould,  Js.,  thought  that  the  paper  might  have 
been  made  effectual  by  proof  of  parol  authority  to  fill  the 
•blank ;  and  they  were  for  reversal  because  the  plaintiff  was 
not  allowed  the  opportunity  to  give  such  evidence,  to  which 
they  thought  the  proof  of  the  paper  itself  was  preliminary. 

Judgment  affirmed. 


PiLKINB  V.  WhYLANB. 


A  writing  in  this  form,  "F.  bought  of  W.  one  horse,  $150.  Received 
payment  W.,"  given  upon  the  purchase  of  and  payment  for  the  horsey 
IS  a  mere  receipt,  and  not  a  contract  or  bill  of  sale,  so  as  to  exclude 
parol  evidence  of  a  warranty  of  soundness  of  the  horse  by  the  vendor. 

Appeal  from  the  Supreme  Court    Action  for  breach  of 
warranty  of  the  soundness  of  a  horse.    Upon  the  trial  the 
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gave  evidenoe  of  the  negotiation  for  the  sale  and 
porchaae  of  the  horae,  tending  to  prove  that  the  plaintiff  war» 
ranted  him  to  be  sound,  and  that  he  proved  unaound  shortly 
after  the  delivery  of  him  to  the  defendant  .  At  the  conclusion 
of  the  plaintiff's  evidence,  he  produced,  upon  the  call  of  the 
defendant's  counsel,  an  instrument  in  writing,  in  these  words : 

"TBOY,i«w.  19,'62L 
"  a  B.  Filkins, 

"Bo'tof  C.  Whyland, 

"1  Horse, ....$150  00 

'' Received  payment 

"C.  Whtland." 

The  plaintiff  admitted  that  the  defendant^  upon  the  purchase 
of  and  payment  for  the  horse,  executed  and  delivered  this 
writing  to  the  defendant  After  the  writing  had  been  put  in 
evidence,  the  defendant  moved  for  a  nonsuit^  on  the  ground 
that,  the  contract  of  sale  being  in  writing,  parol  testimony  to  add 
to  or  vary  it  by  proving  a  warranty  of  soundness  was  inadmis- 
sible. The  plaintiff  was  nonsuited,  and  took  an  exception* 
The  judgment  for  the  defendant  having  been  reversed  by  the 
Supreme  Court  at  general  term  in  the  third  district,  and  a  new 
trial  granted,  the  defendant  appealed  to  this  court,  stipulating 
for  judgment  absolute  against  him  if  the  order  for  a  new  trial 
sj^ould  be  affirmed. 

John  K.  Porter^  for  the  appellant. 

WiBiam  A.  Aodi,  for  the  respondent 

Wright,  J.  When  a  contract  is  consummated  by  writing, 
the  presumption  of  law  is  that  the  written  instrument  contains 
the  whole  of  it ;  and  it  will  not  be  allowed  to  show  oral  repre- 
sentations or  stipulations,  preceding  or  accompanying  the  exe*- 
eution  of  the  instrument,  differing  from  or  not  inserted  in  it 
The  agreement  to  which  the  contractors  bound  themselves  is  to 
be  ascertained  exclusively  by  the  writing. 

fniese  femiUar  principles  were  applied  to  and  controlled  the 
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decision  of  this  case  by  the  referee.  Whether,  in  view  of 
conceded  fiicts,  they  were  correctly  applied,  is  now  the  single 
point  in  judgment 

The  action  was  for  a  breach  of  warranty  on  4he  sale  of  a 
horse.  The  sale  and  delivery  of  the  horse,  the  warranty  and 
the  breach  thereqi^  were  proved  by  parol ;  and,  after  the  plain- 
tiff rested,  it  was  admitted  that,  upon  purchasing  and  paying 
for  the  horse,  the  defendant  executed  and  delivered  to  the 
plaintiff  the  writing  set  out  in  the  case.  A  controlling  inquiry, 
therefore,  is  as  to  the  import  and  legal  effect  of  that  writing.' 
If  it  is  to  be  regarded  and  treated  as  l^e  contract  of  the  parties 
for  the  purchase  and  sale  of  the  horse,  reduced  to  writing,  after 
verbal  representations  and  stipulations,  then,  as  it  contains  no 
warranty,  it  was  inadmissible  to  add  to  or  vary  such  contract 
by  parol  testimony  tending  to  prove  a  warranty.  On  the  con- 
trary, if  it  be  a  mere  receipt,  acknowledging  payment  of  the 
purchase-money,  and  not  intended  by  the  parties  as  an  embodi- 
ment of  the  contract  of  sale,  then  the  rule,  that  we  can  only 
look  at  the  written  instrument  to  ascertain  the  agreement,  and 
that  such  writing  ciannot  be  varied  or  altered  by  parol  pioo^ 
has  no  application.  The  defence  can  only  prevail,  if  at  all,  on 
the  assumpticyi  that  the  writing  embodies  the  contract  of  bar- 
gain and  sale,  and  that  it  was  executed  in  consummation  of 
such  contract.  If  it  be  simply  a  receipt,  and  obviously  not 
the  written  transfer  of  title  to  the  horse,  it  would  not  be  such 
a  writing  as  to  preclude  proof  by  parol  of  the  actual  contract 
between  the  parties. 

I  think  the  paper  is  to  be  construed  as  a  simple  receipt, 
delivered  and  accepted  as  evidence  of  payment,  and  not  the 
contract  by  which  tide  to  the  horse  was  transferred.  This 
construction  will  best  accord  witii  its  terms,  and  the  obvious 
intent  of  the  parties  in  executing  and  accepting  it.  The  paper 
<^nnot  be  read  as  a  present  agreement  of  sale.  It  contains  no 
stipulations  to  sell  or  to  buy,  nor  declares  any  present  under- 
taking by  either  party.  The  vendor  acknowledges  payment, 
but  he  does  not  profess,  by  the  writing,  to  sell.  The  vendee 
does  not  execute,  but  accepts  it    It  recites  the  &ct  of  a  past 
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sale.  The  only  words  of  purchaBe  or  sale  it  contains  ara^ 
''  C.  B.  FWdM  boug/U  of  C.  Whyhnd,"  and  they  are  but  tho 
admission  of  a  fitct^  and  not  an  undertaking.  Looking  at  the 
instrument  alone,  and  without  the  aid  of  extrinsic  evidence^ 
they  could  not  be  connected  at  all  with  the  purchase  in  ques- 
tion. The  paper  does  not,  by  its  own  force,  at  the  time  of  its 
execution,  vend  the  horse,  or  assume  to  do  so.  It  admits  thmt 
a  sale  has  been  had,  but  does  not  effect  one.  No  presumption 
necessarily  arises  from  the  language  used  in  the  writing  that 
the  parties  intended  it  for  the  contract  of  sale.  A  merchant's 
bill  of  itebs  of  goods  s(dd,  made  up  and  receipted  in  the  same 
form,  has  never  been  regarded  as  the  written  contract  of  sale, 
so  as  to  preclude  the  purchaser  from  showing  representations 
upon  such  sale.  Nor,  from  the  mere  fact  that  ihe  writing  was 
made  upon  the  "  purchase  and  payment"  (as  admitted),  is  it  to 
be  presumed  to  be  the  contract  of  the  parties,  reduced  to  writ- 
ing. It  will  be  conceded,  that  it  answers  quite  as  well  for  a 
receipt  as  for  a  contract,  and,  indeed,  better,  for  it  does  nqt 
contain  a  single  contract  stipulation*  It  is  only  upon  the  notion 
that  it  contains  all  the  elements  for  framing  a  contract  of  sale, 
and  was  admitted  to  have  been  executed  upon  the  "  purchase  and 
payment '*  of  the  horse  in  question,  that  it  is  to  be  assumed,  if  at 
all,  to  be  the  contract,  reduced  to  writing,  entered  into  by  the 
parties.  But  the  instrument^  neither  in  terms  nor  by  l^gal 
intendment,  expresses  anything  more  than  is  contained  in  thie 
most  ordinary  receipt  for  the  purchase-prioe  of  property  sold. 
No  receipt  could  be  framed,  applied  to  a  particular  sale,  which 
would  not  express  precisely  the  same  thing.  It  reicites  a  pur« 
chase,  the  amount  of  it,  and  the  acknowledgment  of  payment 
This  is  all  there  is  in  i1^  Had  it  read, '' Beceived  of  G.  B.  F. 
$150  in  payment  of  one  horse  bought  by  him  of  me,"  it  would 
not  have  been  doubted  that  it  was  a  mere  receipt,  or  acknow- 
ledgment of  pitjrment,  and  not  the  contract  of  purchase ;  yet, 
as  it  is,  both  in  words  and  legal  effect,  it  asserts  the  same  thing. 
Its  signification,  or  legal  character,  cannot  depend  upon  the 
mere  transposition  of  words.  The  defendant's  counsel  calls  it 
a  bill  of  sale,  or  written  transfer,  which  it  does  not  in  terms 
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pcurport  to  be,  and  then  cites  authorities  holding  that  bills  of 
sale,  or,  properly,  written  contracts  of  sale,  cannot  be  aided 
by  parol.  The  writing  may  be  more  aptly  named  (what  is 
obrions,  fiom  the  instrument  itself,  was  intended  by  the  parties,) 
%  receipt  for  the  purchase-money,  like  that  appended  to  an  ordi- 
nary  merchant's  bill  of  items.  It  is,  in  form,  just  that,  and 
nothing  more.  I  imagine  it  would  greatly  disturb  business 
usages,  and  perniciously  interfere  with  the  customs  of  sodely 
mnd  the  transactions  of  everyday  life,  to  hold  that  a  merchant's 
bill  of  items,  made  up  and  receipted  in  precisely  the  same  fonn, 
is  the  written  contract  of  sale,  and  the  purchaser  is  concluded 
.from  showing  representations  outside  of  it  Certainly,  there 
is  no  reason,  from  the  language  employed  in  this  writing,  to 
presume  that  it  was  intended  as  the  contract  of  sale,  and  not 
/as  a  receipt  for  the  purchase-money  upon  a  contract  previously 
concluded;  and,  outside  of  the  paper,  it  is  entirely  manifest, 
from  the  evidence,  it  was  intended  as  an  instrument  of  the 
latter  character,  and  not  the  written  contract  itself  by  which 
the  property  was  transferred. 

I  regard  the  paper,  therefore,  as  a  receipt  of  payment  for  an 
article  of  property  sold.  It  is  not  the  written  evidence  of  the 
contract  of  sale,  and  made  in  consummation  of  such  contract^ 
but  was  designed  and  executed  for  another  and  independent 
purpose.  This  construction  does  no  violence  to  its  language 
'  or  the  intention  of  the  parties  as  derived  from  the  surrounding 
dicumstances.  The  theory  of  the  defendant  is,  that  the  paper 
is,  in  form  and  substance,  a  bill  of  sale,  or  written  transfer, 
and,  having  been  executed  and  delivered  ''  upon  the  purchase 
and  payment  for  the  horse,"  it  is  to  be  presumed  to  be  the 
"  contract  of  sale,"  and  the  only  one  entered  into  by  the  parties 
and  reduced  to  writing.  But  this  theory  requires  at  least 
another  assumption  to  sustain  and  uphold  it^  vi2.,  that  it  was 
meant  by  the  parties  to  be  the  written  contract,  and  not  an 
acknowledgment  of  payment  There  is  no  such  inference 
necessarily  to  be  drawn  from  the  writing  itself,  for  if,  in  form 
and  effect,  it  contains  all  the  elements  of  a  written  transfer  of 
|>roperty  (which  I  think  it  does  not),  it  is,  unquestionably,  in 
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form  and  snbstaaoei  a  receipt  for  property  add.  Indeed,  it 
better  answers  for  the  latter,  as  it  toUj  carries  oat  its  por* 
pose ;  whereas,  that  can  hardly  be  named  a  written  contract 
which  contains  no  contract  stipulations,  but  simply  recites  the 
fitct  of  a  past  sale  as  preliminary  to  and  explanatory  of  the 
admission  of  payment  I  am  not  inclined  to  dispute  the  pro* 
position  that,  when  there  is  a  formal  written  contract  of  sale, 
or  a  bill  of  sale,  as  it  is  sometimes  called — the  instrument 
by  its  own  force  vending  the  property  and  effecting  a  transfec 
of  the  title — which  is  executed  by  one  party  and  accepted 
by  the  other,  it  is  to  be  treated  as  the  contract  for  the  sale 
of  the  chattels  named  therein.  There  is  no  other  in&itenoe  to 
be  drawn,  and  the  writing  condusiyely  manifeets  the  intent  of 
the  parties.  There  can  be  no  other  purpose  assigned  to  ik  It 
contains  stipulations  of  bargain  and  sale,  express  on  the  part 
of  the  vendor,  and  implied  on  that  of  the  vendee  fiK>mhaving 
accepted  the  property  and  the  written  transfer*  It  is  a  bUl  of 
sale  of  this  character  which  Chief  Justtoe  Savaob  i»esents  as 
an  example  in  Van  Ostrani  v.  jBesd  (1  Wend.,  424),  of  a  con* 
summation  of  a  contract  by  writing,  so  as  tp  preolode  paio) 
proof  from  varying  it  But  this  is  not  the  character  and  con- 
clusive nature  of  the  writing  in  the  present  case;  and,  if  not, 
then  the  cases,  cited  by  the  defendant's  counsel,  of  J/i49?{f&reI  v. 
McPheraon  (1  John.,  414^  Van  (kirwnd  v.  Rtod  (1  Wend, 
424X  and  NiUa  v.  Culoer  (8  Barb.,  206),  have  no  applicatioa 
Jn  Jfu»|/brd  V.  JfcPAerMm  the  bill  of  sale  was  of  the  moiety  of 
a  ship.  It  was  a  formal  contract,  and  so  intended.  In  Van 
Ostrand  v.  Boed^  the  writing  was  a  sealed  conveyance  of  the 
right  to  construct  and  vend  a  particular  machine  within  a 
specified  territoiy,  and  authorized  the  grantee  to  piDOsecute  for 
infringements.  In  Niles  v.  (Mver^  the  instrument  was  a  con* 
tract  to  freight,  fuU  and  complete  in  its  terms.  In  each  of 
these  cases  the  court  assumed,  properly,  that  the  contract  had 
been  reduced  to  writing  by  the  parties,  and  confined  them  t9 
it  The  first  is  the  only  one  of  a  bill  of  aalcf  and  that  was 
formal  in  its  nature,  and  containing  all  the  essentials  of  %  ctoa^ 
tract  for  the  purchase  and  transfer  <^  prcf^ertjy. 
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No  one  doubts  that,  when  the  contract  of  sale  is  reduced  to 
writing,  recourse  can  only  be  had  to  the  written  instrument  to 
ascertain  its  extent.  But  the  &ct  is  always  an  open  one^ 
whether  the  parties  have  assumed  to  consummate  the  agree- 
ment by  writing.  In  this  case,  had  a  formal  contract  of  bar- 
gain and  sale  been  shown  to  have  been  executed  in  writing, 
upon  the  purchase  and  transfer  of  the  horse,  there  could  have 
been  no  question  that  the  parties  intended  that  for  the  agreement 
of  sale^  But  no  such  inference  can  be  predicated  of  a  paper, 
defective  as  a  contract,  but  complete  as  an  acknowledgmeilt 
of  payment  In  AUen  y.  Pink  (4  Mees.  k  Welsh.,  140),  a  paper, 
which  was  delivered  to  the  plaintiff  when  he  paid  the  sum 
agreed  upon  for  the  price  of  a  horse,  viz.,  "  Bought  of  G.  Pink 
a  horse,  for  the  sum  of  £7  2s.  6d.,  G-.  Pink,"  was  held  not  to 
be  the  contract  of  the  parties  for  the  sale  of  the  horse.  Lord 
ABnrasB  said :  ^  The  paper  appears  to  have  been  meant  as  -a 
memorandum  of  the  transaction,  or  an  informal  receipt  of  the 
money,  and  not  as  containing  the  terms  of  the  contract  itself.** 
And  the  plaintiff  was  allowed  to  ^ve  parol  evidence  of  a 
verbal  warranty.  So,  also,  in  Hu6on  v.  Henderson  (1  Foster, 
224),  when  the  defendant  had  proved  a  bill  of  sale  in  which 
the  horses  were  described,  their  ages  stated,  and  the  receipt  of 
the  price  acknowledged,  it  was  held  that  parol  evidence  was 
competent  to  prove  a  warranty  of  the  soundness  of  the  horses. 
The  latter  is  ^  more  marked  case  than  the  present  In  the 
case  under  consideration,  the  written  instrument  was  not  a 
present,  operative  contract  of  sale,  nor  did  it  purport  to  be, 
but  a  formal,  and  not  informal,  receipt  of  the  purchase-money. 

The  Supreme  Court  placed  its  decision  of  the  case  on  the 
jground  that  the  paper  was,  in  terms  and  I^al  effect,  nothing 
more  than  an  acknowledgment  that  the  plaintiff  had  paid  the 
purchase-money  upon  the  sale  of  a  horse,  and  that  it  contained 
no  agreement,  stipulation  or  condition  which  characterizes  a 
contract  whose  written  terms  cannot  be  varied  by  parol.  Coin* 
eiding  in  this^view,  I  am  of  the  opinion  that  the  order  of  the 
Supreme  Court  granting  a  new  trial  should  be  affirmed,  and  that 
judgment  absolute  should  be  rendered  against  the  defendant 
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ALtSK,  J.,  also  delivered  an  opinion  for  affirmance ;  and  all 
the  judges  concurred. 

Judgment  absolute  for  plaintiff 


The  Albany  Northern  Railroad  Company  v.  Brown- 
ell  et  al 

A  highway  cannot  be  laid  oat  over  grounds  acquired  by  a  railroad  oorpo* 
ration  for  the  aite  of  an  engine-houae,  &o,f  necessary  for  its  use  at  a 
station. 

An  injuncdon  suit  will  lie  to  restrain  highway  commissioners  firom  taking 
possession  of  such  a  site. 

It  seems  that  an  injunction  suit  will  not  lie  in  a  case  where  the  commia- 
aoners  would  have  the  right  to  lay  out  a  highway,  but  &il  to  aoquite 
jurisdiction,  or  where  their  proceedings  were  irregular. 

The  statute  (ch.  62  of  1853),  in  authorizing  the  construction  of  highways 

.  across  railroad  tracks  without  compensatiou,  does  not  violate  the  consti- 
tutional proTisions  against  taking  priyate  property  for  public  use  or  im- 
pairing llie  obligation  of  contracts. 

Thd  title  which  a  railroad  corporation  aoquires  to  its  track  is  qualified  at 
being  taken  for  public  use,  and  is  subject  to  the  exercise  by  the  legish^ 
ture  of  all  the  powers  to  which  the  franchises  of  the  corporation  are 
subject 

Appeal  from  the  Supreme  Court.  Action  in  the  nature  of 
a  bill  in  equitj,  to  restrain  the  defendants,  as  commissioners 
of  highways  of  the  town  of  Hooeick,  from  opening  an  alleged 
highway  across  the  plaintiffs'  track,  and  side  track  and  \ 
grounds,  at  their  station  at  Buskirk's  Bridge,  in  thai  town; 
and  to  have  the  proceedings  for  laying  out  the  highway  ad*  ^ 
judged  to  be  illegal  and  void.  The  case  was  tried  before  one 
of  the  justices  of  the  Siipreme  Oourt^  without  a  jury,  in  Octo- 
ber, 1855.  It  appeared  that  the  plaintiffs'  corporation  was 
established,  under  the  general  railroad  act,  to  construct  a  rail- 
road from  Albany  to  Eagle  Bridge,  in  Bensselaer  county ; 
that  the  Company,  in  February,  1853,  acquired  title  to  an 
irregular  piece  of  land  at  the  Buskirk  Bridge  station  on  which 
Smith. — ^Vol.  X.  44 
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to  lay  their  track,  and  also  for  the  aooommodation  of  a  station* 
house,  and  for  a  side  track  connected  with  the  main  track  by 
turn-outs  and  switches,  and  also  for  a  turn-table  or  Y,  upon 
which  to  change  the  direction  of  their  engines  and  cars,  and 
for  other  conveniences  for  the  operation  of  their  road. 

In  June,  1854,  application  was  made  to  the  defendants  and 
another  commissioner  of  highways,  who  afterwards  resigned, 
to  lay  out  a  highway  across  the  railroad  track,  the  side  track  ' 
and  grounds,  which  resulted  in  the  laying  out  of  the  highway 
applied  for,  by  an  order  «gned  by  the  three  commiasioiiers  on 
the  15th  July  following.  The  plainti£b  alleged  that  the  pro- 
ceedings were  irregular,  because  the  oath  to  the  fi^eholderSy 
who  were  called  upon  to  pass  upon  the  application,  was  admi- 
nistered by  Mr.  Brownell,  one  of  the  commissioners^  instead 
of  a  justice  of  the  peace  or  other  magistrate,  and  also  because^ 
as  alleged^  no  notice  of  the  meeting  of  the  commissioners,  to 
decide  whether  they  would  lay  out  the  road,  was  given  to  the 
plaintifib  or  the  proprietors  of  the  railroad.  In  point  of  £s(ct, 
a  written  notice  of  the  meeting,  signed  by  the  commissioners, 
was  served  upon  the  assistant  treasurer  of  the  Company,  which 
oame  to  the  knowledge  of  the  president  and  the  treasurer  and 
of  the  attorneys  of  the  corporation,  one  of  whom,  with  the 
assent'  of  the  other,  who  was  the  treasurer,  and  the  knowledge 
of  the  president^  attended  before  the  commissioners  on  the 
day  mentioned,  and  argued  against  the  legality  of  the  proposed 
highway ;  but  his  instructions  were,  not  formally  to  appear  on 
behalf  of  the  corporation,  but  only  to  look  on  and  see  what 
was  going  forward,  and  he  testified  that  he  did  not  act  on 
behalf  of  the, Company. 

The  highway,  as  laid  out,  after  passing  over  the  tjvo  traekS| 
occupied  a  portion  of  the  ground  to  which  the  Company  had 
iux[uired  titie,  suitable  for  the  site  of  an  engine-house,  which 
structure  had  not  then  been  built,  but  on  which,  after  the  road 
^ras  laid  out  and  this  controversy  had  arisen.  Such  a  building 
was  erected,  occupying  the  entire  width  of  the  highway,  and 
it  wios  connected  with  the  turn-table  by  another  side  track. 

The  plainti£b  neglected  to  open  the  road  across  the  track^ 
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pmsuant  to  ihe  statute,  thoagh  the  commiasioQeTB  gave  them 
notice  to  do  ao,  and  thereupon  the  oommisaionerB  entered  up<xi 
the  premiaeB,  took  down  the  railroad  fences,  and  attempted  to 
oonstmot  the  highway  across  the  tracks  and  grounds;  but 
they  were  resisted  by  the*plainti£b'  agents,  who  exduded  them 
from  the  premises  and  put  up  the  fences. 

The  Company  had  executed  a  mortgage  to  trustees  to  secure 
their  construction  bonds  to  a  large  amount,  and  at  the  time  of 
laying  out  the  road,  and  since,  the  trustees  were  in  possession, 
as  receivers,  under  an  order  of  the  Supre^^e  Court^  made  in  an 
action  to  foreclose  the  mortgage ;  and  they  were  made  partiee^ 
with  the  corporation,  as  plainti£b  in  this  suit. 

The  testimony  tended  strongly  to  show  that  an  engine-house 
at  this  point  was  necessary,  and  that  there  was  no  convenient 
site  for  one  on  the  land  which  the  Company  had  aoquired| 
except  the  place  on  which  it  was  subsequently  erected. 

At  the  close  of  the  testimony,  the  judge  directed  a  juc^ 
ment  for  the  plaintiffi  for  the  relief  claimed. 

The  judgment  entered,  and  affirmed  im  appeal  at  the  gene- 
ral term  in  the  third  district,  was,  that  the  .defendants  be 
joined  from  laying  out  the  highway  across  the  plaintiflb' 
piremiaes,  and  the  proceedings  by  which  it  was  claimed  to  have 
been  laid  out'  were  declared  null  and  void ;  and  the  defendants 
were  adjudged  to  pay  costs.    They  appealed  to  this  court 

WiXam  A.  Beach,  for  the  appellants. 

Orlando  Msads,  for  the  respondents. 

Dbnio,  J.  I  am  of  opinion,  in  the  first  place,  that  the  plain- 
tiffs were  not  entitled  to  relief  on  account  of  the  alleged  irre- 
gularities in  laying  out  the  road.  If  they  were  such  as  to 
deprive  the  commissioners  of  highways  of  jurisdiction,  as.  is 
argued  by  the  plaintiffs'  counsel,  still  an  injunction  was  not  a 
{«oper  remedy.  It  may  be  that,  upon  the  facts  proved,  the 
Older  of  the  commissioners  in  laying  out  the  road  would  be 
:  void,  and  that  all  persons  acting  under  their  orders  in  openii^ 
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it  would  be  trespaasers.  Bat  the  defect  would  be  Bimply  oae 
of  form,  which  might  be  remedied  by  a  new  proceeding,  and 
would  not  involve  any  question  of  permanent  right  •  The 
entry  upon  the  track  of  the  road  for  the  purpose  of  opening  it 
would  be  simply  a  trespass,  commenced  under  color  of  a  right 
acquired  by  the  proceedings  of  the  commissioners  of  highways. 
The  ordinary  remedy  for  the  redress  of  such  a  grievance  is  a 
common  action  at  law ;  and,  without  some  extraordinaiy  fea- 
ture, a  court  of  equity  would  have  no  jurisdiction  of  the  case. 
The  remedy  by  injimction  is  one  of  the  instrumentalities  by 
which  courts  of  equity  administered  justice  in  cases  within  its 
jurisdiction ;  and  now,  since  legal  and  equitable  proceedings 
are  blended,  a  party,  to  entitle  himself  to  that  remedy,  must 
establish  what  under  the  former  practice  would  have  been  an 
equitable  cause  of  action.  In  certain  cases  an  injunction 
might  be  obtained  to  prevent  a  trespass ;  but  the  case  must  be 
brought  within  some  acknowledged  head  of  equity  jurisdic- 
tion. A  suit  in  chancery  would  often  lie  to  quiet  the  plaintiff's 
title  to  land,  but  this  was  only. where  the  law  did  not  afford 
adequate  protection,  as  where  the  adverse  proceeding  was  under 
a  statute  which  made  the  record  presumptive  evidence,  or  the 
like.  {ScM  V.  Onderdonk^  14  N.  Y.,  9.)  So  where  a  resort  to 
equity  was  necessary  to  prevent  a  multiplicity  of  suits,  or  to 
settle  a  question  of  property  claimed  under  a  statute ;  but  it  is 
settled  that,  in  such  a  case,  the  plaintiff  must  first  have  pre- 
vailed upon  the  trial  of  some  of  the  suits.  (  West  v.  The  Afayor^ 
Ac,  of  New  Torh,  10  Paige,  689 ;  EJdridge  v.  HiU,  2  John.  Gh., 
281.)  If,  then,  the  present  were  a  case  in  which  the  commis- 
sioners of  highways  of  Hoosick  had  a  right  to  lay  out  and 
open  a  highway  across  the  plaintiff's  premises,  provided  they 
followed  accurately  the  directions  of  the  statute,  a  suit  for 
an  injunction  and  for  a  judgment  declaring  the  order  void 
would  not  lie  upon  the  allegation  that  their  proceedings  were 
irregular,  or  even  that,  by  a  defect  of  form,  they  had  failed  to 
acquire  jurisdiction  in  the  particular  case.  There  is  no  reason 
to  doubt  that  a  single  recovery  of  damages  in  an  action  at  law, 
.or  the  fEulure  to  recover  in  a  single  suit  brought  against  the 
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agents  of  tlie  pl«iiiti£E|  would  elBFeotually  settle  the  oontrovera j« 
A  bill  for  aa  iojanolion  was  neyer  maiatainable  in  such  cases. 
I  am  of  opinion  that  the  act  of  185S  (ch.  62)  applies  to  the 
case;  that  it  authorized  the  town  authorities  to  ky  oat  the 
highway  across  both  tracks  of  the  plaintifTs  railroad,  and 
thiU  the  statute  is  not  hostile  to  any  i^ovision  of  .the  Oonstitu* 
tioQ.  In  terms,  it  authorises  the  laying  out  of  a  highway 
aoross  the  track  of  a  railroad ;  but,  if  there  are  two  trad^ 
parallel  with  and  near  each  other,  at  the.point  where  the  high* 
way  is  to  cross,  it  must  pass  oyer  both,  or  it  cannot  be  laid  at 
alL  It  is  within  the  language  of  the  act;  for  at  each  crossing 
it  passes  over  the  track  of  a  railroad.  There  was,  therefore, 
no  objection,  I  think,  to  crossing  the  side  track.  But  the 
statute  declares  that  the  highway  may  be  laid  across  the  track 
without  compensation  to  the  corporation  Qwnipg  the  railroad. 
This,  it  is  argued,  is  repugnant  to  the  Constitution,  as  the 
taking  of  private  property  for  the  use  of  the  public  without 
recompensing  the  owner.  Upon  this  my  opinion  is,  that  the 
railroad  companies  under  the  general  act  do  not  acquire  the 
same  unqualified  title  and  right  of  disposition,  to  the  real  estate 
taken  lor  the  road  and  paid  for  according  to  the  act,  which 
individuals  have  in  their  lands.  The  statute  declares  the  effect 
of  the  proceedings  which  it  authorizes  to  be,  that  the  company 
^'  shall  be  entitled  to  enter  upon,  take  possession  o^  and  use  the 
said  land  for  the  purposes  of  its  incorporation  during  the  con- 
tinuance  of  its  corporate  existence ;"  and  it  further  declares 
that  the  land  which  it  thus  appropriates  shall  be  deemed  to  be 
acquired  for  public  use.  The  title  to  the  land  being  thus 
limited  to  its  use  for  the  purposes  of  the  railroad  enterprise, 
it  is  necessarily  subject  to  the  exercise  of  all  those  powers 
reserved  to  the  legislature  to  which  the  franchises  of  the  cor- 
poration are  subject  If  the  latter  can  be  restricted  or  modi- 
fled  by  subsequent  legislation,  the  uses  to  which  the  land 
which  the  corporation  has  acquired  may  be  changed  by  the 
same  authority.  It  has  long  been  the  policy  of  the  legislature 
to  qualify  corporate  franchises  in  such  a  manner  as  to  render 
them  subject  to  the  control  of  the  law-making  power.    Foe 
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this  purpose  the  Beyised  Statutes  provided  that  the  charter 
of  every  corporation  which  should  thereafter  be  granted  by 
the  legislature  should  be  subject  to  alteration,  suspension  or 
repeal  at  its  discretion.  (1  B.  S.,  p.  600,  §  8.)  Perhaps  this 
provision  would  apply  to  corporations  created  under  general 
laws,  which,- though  not  granted  specifically  and  directly 
by  the  legislature,  are,  nevertheless,  emanations  from  the 
legislative  power.  But  the  general  railroad  act  itself  pro* 
vides  that  the  corporations  formed  under  it  may  be  annulled 
or  dissolved  at  any  time  by  the  legislature.  (Laws,  1850, 
p.  284,  §  48.)  The  effect  of  this  and  similar  provisions  haS' 
iVequently  been  before  us;  and  we  have  held  that,  under 
the  reserved  power,  the  legislature  might  interfere  in  many 
important  respects  with  the  powers  of  corporations^  by  sub- 
jecting them  to  new  restrictions  or  increased  burdens.  We 
have  held,  for  instance,  that  the  line  of  a  plank-road  might  be 
extended  and  its  capital  increased,  and  that  the  same  thing 
might  be  done  in  respect  to  a  railroad  corporation  created 
under  a  special  enabling  act;  and  that  a  banking  corporation, 
chartered  under  the  ^nerial  act  of  18S8,  without  personal  lia- 
bility of  the  shareholders,  might  be  so  changed  as  that  they 
should  be  liable  for  all  the  debts  of  the  company  to  an  amount 
equal  to  the  stock  held  by  them  respectively.  {SJien.  Jh  JSar. 
Plankroad  Co.  t.  Thatcher,  1  Kern.,  102 ;  The  Buffalo,  Ac,  R 
R  Oo.  y.  DucUe;/,  4  id.,  886;  In  the  tnaUer  of  OKver  Le$  S 
Ooh  Bank,  21  N.  Y.,  9.)  The  change  effected  in  the  present 
case  is  of  slight  importance,  compared  with  those  which 
were  upheld  in  the  instances  referred  to.  A  railroad  laid 
put  upon  or  near  the  natural  surface  of  the  earth  may  be 
crossed,  without  material  inconvenience,  by  a  common  high* 
way,  on  the  same  grade  with  the  railroad  track.  The  pn^erty 
of  the  railroad  is  not  taken  away  from  the  proprietors,  who 
are  still  allowed  to  use  it  for  all  the  purposes  for  which  it  was 
acquired  from  the  original  owner.  Nor  is  there  anything 
unlawful  in  obliging  the  railroad  company  to  make  the  neoes* 
■ary  excavations  or  embankments  for  taking  the  highway 
aeioss  the  railroad.    The  disturbance  of  the  sur&oe  of  the 
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ground,  which  has  rendered  such  work  neoessary,  was  effected 
by  the  railroad  itself;  and  the  reservation  of  legislative  autho- 
rity  we  may  suppose  to  have  been  inserted  for  the  parpode  of 
obliging  the  companies  to  conforfli  to  such  directions  as  subso- 
qaent  legislatures  should  discover  to  be  necessary  for  the 
public  good,  or  which  should  be  required  by  public  policy. 
The  difficulties  which  aroB6  out  of  the  rule  that  the  grant  of 
corporate  power  for  individual  emolument  created  a  contract 
between  the  corporators  and  the  State,  led  to  the  reservation 
referred  to;  and  this  case  presents  a  strong  illustration  of  the 
wisdom  of  the  legislative  policy.  The  case  of  Mller  v.  The  New 
York  and  Erie  Bathroad  Company  (21  Barb.,  618)  was  adjudged 
in  hostility  to  these  principles,  and  I  think  it  cannot  be  sustained. 
But  the  highway  was  laid  out,  not  only  across  the  track 
of  the  railroad  and  the  land  acquired  by  the  corporation 
for  the  purpose  of  locating  the  track,  but  across  the  grounds 
which  they  had  acquired  as  sites  of  their  station-house^ 
engine-house,  turn-table,  &c.;  and  no  provision  was  made 
for  compensation.  The  act  of  1858  does  not,  in  language 
or  by  any  necessary  implication,  extend  to  an  appropriation 
of  such  land  to  the  purposes  of  a  highway,  and  it  does  not 
fidl  within  the  policy  which  contemplated  that  the  track 
of  the  railroad  might  be  so  used.  The  use  of  the  land  acquired 
by  the  railroad  company  for  its  track  was  such  as  admitted  of 
a  concurrent  use  for  the  purposes  of  a  highway ;  but  it  was 
quite  otherwise  with  that  which  was  obtained  for  the  engine* 
house  and  othbr  structures.  As  to  this,  the  uses  to  which  it 
was  to  be  subjected  were  the  same  as  those  which  any  propri-^ 
etor  of  land  may  be  supposed  to  have  for  premises  purchased 
by  him  for  building  purposes.  To  run  a  highway  through 
such  grounds  is  to  appropriate  the  portion  covered  by  it  exclu* 
sively  for  a  public  use.  Moreover,  such  land  fells  within  the 
denomination  of  improved  land,  through  which  a  highway 
cannot  be  laid  out  without  an  obligation  to  make  oompensa^ 
tion.  (1  R  S.,  p.  614,  §§  68-64.)  But,  admitting  that  the 
fldlure  to  make  compensation,  though  it  would  render  the 
appropriation  illegal,  would  not  raise  such  a  question  as  t^ 
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bring  the  case  withia  the  scope  of  equitable  jurisdiction  (as 
to  which  I  express  no  opinion),  there  is  still  another  ques- 
tion, whether  the  commissioners  had  any  power  whatever  to 
lay  oat  the  highway  over  such  portions  of  the  land  of  this 
company  as  might  be  needed  for  the  site  of  their  engine- 
house.  I  shall  assume  that  the  place  where  that  structure 
was  eventually  erected  was  the  only  position  on  the  land 
of  the  company  where  it  could  have  been  placed,  and  that 
such  a  building  was  a  necessary  accommodation  for  the  com- 
pany  at  that  station,  and  one  of  the  objects  for  which  the  land 
was  required.  These  are  questions  of  fact,  which  ought  to 
have  been  found  one  way  or  the  other  by  the  judge.  There 
being  evidence  respecting  them,  we  must  assume  that  they 
were  in  fact  determined  by  the  judge  in  a  manner  fiivorable 
to  the  decision  which  he  made.  The  question  is,  then,  pre- 
sented, whether,  when  a  railroad  company  has  acquired  the 
title  of  a  piece  of  land  for  the  site  of  a  building  necessary  for 
its  business,  the  local  authorities  can  occupy  the  ground  for  a 
highway,  and  thus  prevent  the  company  from  erecting  the 
proposed  building.  I  am  of  opinion  that  it  cannot  be  lawfully 
done.  The  67th  section  of  the  title  of  the  Bevised  Statutes 
on  this  subject  forbids  the  laying  out  of  a  highway  through 
any  buildings,  or  any  yards  or  inclosures  necessary  to  the  use 
and  enjoyment  thereof.  (1  R  S.,  514 ;  and  see  Ex  parte  Clap' 
per,  8  Hill,  458.)  Before  this  highway  was  laid  out,  the  rail- 
road company  had  established  their  station  at  this  place,  and 
had  erected  the  station-house.  To  the  completion  of  their 
arrangements  for  a  railroad  station,  it  was  essential  that  they 
should  also  have  an  engine-hous^  and  a  turn-table.  The 
remainder  of  the  land — no  more  having  been  acquired  thati 
was  needful — may  well  be  considered  as  an  indosure  .neces- 
sary for  the  enjoyment  of  the  building  already  erected,  namely, 
the  station-house.  The  necessity  of  having  the  engine-house 
on  that  spot,  and  the  consideration  that  it  could  not  be  erected 
elsewhere,  shows  that  the  land  on  which  it  stood  was  necessary 
for  the  enjoyment  of  such  of  the  other  station  buildings  as 
had  already  been  completed. 
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teltk  «  WilooK. 

For  the  distarbtiiod  of  sueh  an  interest  as  this»  nnder  a  claim 
of  a  right  of  permanent  oooapanoy,  I  am  of  opinion  that  a 
snit  for  an  injunction  would  lie  to  establish  and  qoiet  the  phdn- 
tifb'  title  to  the  enjoyment  of  their  premises  for  the  purposes 
for  which  they  were  acquired  and  appropriated.  The  otte 
seems  to  be  within  the  principle  of  The  Mohawk  and  Hudmm 
IHver  EaSroad  Oompany  y.  Arieker  (6  Paige,  87),  and  the  two 
oases  therein  dted. 

It  follows  fix>m  these  suggestions  that  the  judgment  otig^t 
to  be  affirmed. 

SxLDXN,  Ch.  J.,  and  Wbiobt,  J.,  expressed  no  opinion ;  all 
the  other  judges  concurring. 

Judgment  affinned. 


Smith  a  at  v.  Wiloox  a  at 


A  ooDtnot  for  the  publication  of  an  ftdrertiflement  in  a  newspaper  to  be 
iasaed  ancTaold  on  Sunday,  is  Toi4 

AfpbaIi  from  the  Supreme  Court  The  plaintifb,  the  pro* 
prietors  of  the  *'  Sunday  Courier,"  a  newspaper  printed  and 
published  in  the  city  of  New  York,  brought  their  action  againtt 
the  defendants  to  recover  the  agreed  price  of  publishing  an 
advertisement  of  and  for  the  defendants  in  such  newspaper  for 
six  months,  in  pursuance  of  a  contract  made  with  the  agent  of 
the  defendants.  The  making  of  the  contract  and  the  perfomif 
ance  of  the  duty  by  the  plaintifEi  was  proved.  It  was  also 
proved,  that  the  Sunday  Courier  was  a  weekly  paper  pm^ 
porting  to  be  published  on  Sunday  ihoming,  that  it  was  df  ted 
on  Sunday,  and  issued,  that  it  went  to  press  on  Saturday  night 
at  times  varying  from  10  or  11  o'clock  Saturday  night  to  2  or 
8  o'clock  Sunday  morning.  That  it  was  one  *'  of  the  Sunday 
papers ;"  that  the  proprietors  commenced  issuing  and  selling 
the  papers  early  Sunday  morning;  that  they  had  a  puMio  plaoi 
8mitii. — ^VoL.  X.  46 
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fbr  selling,  tbe  piqieis,  opened  for  everybody  to  bnj.  The 
canse  was  tried  before  BoflEV9i/r,  J.,  who  nonsuited  the  plidn- 
tiflb  npon  tbe  ground  that  the  contract  Ibr  the  publicati(Mi  of 
tfie  adyertisementi  and  its  publication,  were  in  contravention  of 
the  law  for  the  observance  of  Sunday,  and  the  judgment  was 
affirmed  by  the  Supreme  Court  sittbg  in  the  first  district 
•  The  plaint^  appealed  to  diis  court 

John  H.  Sej/noldSj  for  the  appellants. 

John  K.  Porter^  for  the  respondents, 

'  AiiUar,  3.  Our  statute  regulating  the  '^  Observance  of  Sun 
day,"  prohibits  all  servile  labor  or  work  on  that  day  excepting 
"  works  of  necessity  and  charity,"  unless  done  by  those  who 
keep  Saturday  as  a  holy  day  and  whose  labor  does  not  dis- 
turb other  persons  in  the  observance  of  the  first  day  of  the 
week  as  holy  timcu  It  also  prohibits  the  exposure  to  sale  on 
that  day  of  "  any  wares,  merchandise,  fruit,  herbs,  goods  or 
chattels,"  except  meats,  milk  and  fish,  which  may  be  sold  at 
liny  time  before  nine  o'clock  in  the  morning.  (1  R  S,  p.  676, 
§§  70,  71.)  The  statute  is  in  harmony  trith  the  religion  of  the 
country  and  the  religious  sentiment  of  tbe  public,  and  for  the 
inipport  and  maintenance  of  public  morals  and  good  order. 
Its  design  is  not  to  enforce  the  conscience  or  compel  the  re> 
ligious  observance  of  the  day  or  compel  conformity  to  any 
religious  rites  or  ceremonies,  but  simply  to  secure  to  the  day 
that  outward  respect  and  observance  which  is  due  to  it  as  tiie 
iMknowledged  Sabbath  of  the  great  mass  of  the  people,  to  pro- 
tect  the  religion  of  the  community  from  contempt  and  un- 
seemly hindrances,  and  to  its  professors  the  liberty  of  quiet 
and  undisturbed  worship  on  the  day  set  apart  for  that  purposa 
Ae^  not  interfudng  withAe  benevolent  design  of  the  Sabbath 
by  disturbing  and  hindering  those  who  for  themselves  and 
fiunilies  desire  to  enjoy  and  improve  it  are  not  prohibited  by 
tibia  statute ;  and  acts  not  prohibited  do  not  take  their  character 
ftom  the  day  on  whi(di  they  are  done,  but  are  lawful  or  un? 
lawful  in  reference  to  the  general  laws  of  the  land    The  acts 
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js^gnlfttiDg  the  obieiTfeaoo  of  the  SaUMitli  aie  renedial  iitftlttteB 
Mid  to  be  eottitroed  liberally  io  mpeot  to  the  nuBohiefii  to  be 
remedied  Ohief  Jnetioe  Baer,  in  ipeekiiig  in  terms  of  warm 
eemmcadatien  of  the  judgment  of  Batlvt,  J.,  in  FemneU  t. 
Mdler  (5  B.  k  0^  406)»  aays:  ^In  one  of  die  iMoet  able  judg- 
mente  eter  delivered,  he  [BAixasr]  aayBi  that  the  most  liberal 
eoastroetioii  moat  be  put  on'  that  atatute  [99  Oar.  n,  c.  7,  for 
ihe  proteetioQ  of  the  Sabbath],  beoauae  it  k  in  affirmanoe  of 
the  leiigioQ  irhioh  is  Ihe  basis  of  the  law  of  this  eoantry." 
JSnith  y.  Sparrow  (4  Bing.,  81).  Batlkt,  J.,  in  the  case 
cited  {FeMuiU  v.  Bidler\  sajs  further.  ^  The  spirit  of  the  act 
is  to  adrance  the  interests  of  religion,  to  torn  a  man's  thoughts 
from  his  worldly  concerns,  and  to  direct  them  to  the  duties  of 
piefy  and  religion ;  and  the  act  cannot  be  construed  according 
to  its  spirit  unless  it  is  so  construed  as  to  check  the  course  of 
worldly  traffic."  Upon  the  principle  that  the  statute  was 
entitled  to  such  a  construction  as  would  promote  the  ends  for 
which  it  was  passed,  and  that  the  act  in  question  in  that  case 
was  within  the  mischief  intended  to  be  suppreased  and  within 
die  word  made  use  of  to  suppress  it,  judgment  was  giren 
against  the  plaintiff:  the  court  holding  that  a  horse  dealer 
eould  not  maintain  an  action  upon  a  contract  for  the  sale  and 
warranty  of  a  horse  made  by  him  upon  a  Sunday.  In  the 
same  case  the  narrow  construction  put.  upon  the  act  by  the 
same  judge  in  Bhxsome  r.  WilUama  (8  B.  k  C,  282),  is  disap- 
proved. Pabk,  J.,  in  WtUuima  t.  Paiuf  (6  Bing.,  668),  says, 
^I  should  be  sorry  to  be  supposed  to  recede  from  the  cases 
decided  on  this  point  and  the  principle  established  to  enforce 
the  observance  of  the  Lord's  day,  which  tends  so  eminently  to 
the  advantage  of  society,  since  no  laws  can  be  of  avail  except 
in  so  fiur  as  they  are  founded  on  religion.''  The  English  star 
tute  differs  in  terms  from  our  own,  but  they  were  enacted  in 
the  same  ^irit  and  with  the  same  general  purpose;  and  are 
entitled  to  the  same  liberal  construction  io  furtherance  of  the 
remedy  and  the  suppression  of  the'  mischief  contemplated. 
The  same  view  has  been  taken  of  the  policy  and  character  of 
the  statute  in  our  own  courts.    Nelson,  J.,  in  Ifbrihnip  r. 
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Foot  (14  WencL,  248X  says,  ^' It  is  a  lemedial  stetate  and  slioald 
be  liberally  conatruedL"  Full  effect  has  been  given  to  the  ata- 
tute  whenever  it  has  come  before  our  courts.  While  acts  not 
within  the  inhibition  have  been  treated  as  valid,  although  done 
on  Sunday,  and  contracts  not  within  the  spirit  of  the  aet 
have  been  enforced  although  made  on  that  day,  all  acts  within 
the  statute  have  been  regarded  as  illegal  and  contracts  pro- 
hibited to  be  made  on  that  day  if  then  made,  and  all  contracts 
for  a  violation  of  that  law  and  the  performance  of  acts  on  Sun- 
day not  lawful  to  be  done  on  that  day,  have  been  regarded  as 
void  and  have  not  been  enforced.  No  judicial  aet  can  be 
performed  on  Sunday ;  and,  hence,  an  award  publiahecl  on  that 
day  is  void  at  common  law.  {Story  v.  ElUoU^  8  Cow.,  27.)  An 
action  for  deceit  in  the  sale  of  a  horse  on  Sunday,  when  all 
secular  business  is  prohibited  on  that  day,  will  not  lie.  {NbHhrcp 
V*  Foot^  14  Wend.,  248.)  The  contmct  being  void,  no  action 
can  arise  out  of  it  or  be  maintained  depending  upon  it  The 
charge  of  circulating  a  memorial  to  the  legislature  on  Sunday 
was  held  to  present  a  question  of  law  for  the  decision  of  the 
magistrate  to  whom  application  was  made  for  a  warrant,  and 
thus  furnish  a  protection  to  the  magistrate  when  sued  for  false 
Imprisonment  {Stewart  v.  Bawley,  21  Wend.,  652.)  A  clerk 
in  an  attorney's  office  was  not  allowed  to  recover  of  his  prin* 
cipal  for  extra  services  performed  on  Sunday.  ( Waita  v.  Van 
Ness,  1  Hill,  76;  Palmer  v.  Th$  May<yr,  Jbc,  of  New  York,  2 
Sandf.,  818 ;  Dodge  v.  Lambert^  2  Bos.,  670.) 

There  is  no  dispute  as  to  &cta.  The  only  evidence  bearing 
upon  the  question  was  that  elicited  upon  the  cross-examination 
of  a  single  witness  of  the  plaintiffii  and  the  nonsuit  was  granted 
upon  the  ground  that  the  contract  upon  which  the  action  was 
brought,  was  in  contravention  <^  the  statute  regulating  the 
observance  of  Sunday.  No  request  was  made  to  submit  any 
question  of  fact  to  the  jury ;  no  complaint  is  even  made  that 
the  court  declared  the  legal  effect  of  the  evidence  without 
a  settlement  of  the  facts  by  the  jury ;  and  both  parties  desire  a 
decision  of  the  case  upon  the  merits  without  regard  to  the  form 
in  which  the  questions  are  presented. 
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There  is  no  ev idenoe  that  the  oontract  was  made  on  Snnda  j ; 
and  if  it  was  it  wonld  not  for  that  reason  be  void  if  it  did  not 
contemplate  and  provide  for  some  prohibited  serrioe  or  act  to 
be  done  on  Sunday.  In  other  words^  a  contract  made  on  San- 
day  for  the  publication  of  an  advertisement  in  a  newspaper 
published  on  the  ordinary  business  days  of  the  week  is  not 
prohibited  and  would  be  valid.  {Story  v.  JSUioU,  mpra  ;  Sayks 
V.  iSbidft,  12  Wend.,  67;  Boynton  v.  F^ge,  IS  id.,  426.) 
Neither  is  there  evidence  to  vitiate  the  contract  npon  the 
ground  that  the  work  of  setting  np  and  printing  either  the 
advertisement  or  the  paper,  which  is  servile  work  and  labor^ 
was  to  be  done  or  was  contemplated  to  be  done  on  Sunday* 
That  work  might  well  have  been  done  on  any  other  day  of 
the  week,  and  was  done  |n  whole  or  in  part  on  Saturday.  It 
was  not  necessarily  done,  nor  was  it  agreed  to  be  done,  on  Sun- 
day. What  the  effect  wonld  have  been  had  it  appeared  that 
all  the  work  had  in  &ct  been  done  on  the  Sabbath,  if  it  had 
been  so  done  for  the  convenience  or  pleasure  of  the  plaintifE^ 
neithei^the  contract  nor  the  nature  of  the  service  contemplating 
any  such  thing,  need  not  be  considered. 

The  service  to  be  rendered  by  the  plainttft  was  the  publi- 
cation of  an  advertisement  in  a  Sunday  newspaper.  There  iis 
no  pretense  that  it  was  a  work  of  necessity  and  charity,  either 
to  publish  tbe  paper  or  the  advertisement,  even  if  it  could  be 
brought  within  the  section  of  which  the  exception  in  favor 
o(  works  of  ^'necessity  and  charity"  forms  a  part  The 
advertisement  was  published  with,  and  as  incidental  to,  the 
publication  of  the  paper,  and  the  contract  mnst  be  assumed 
to  have  contemplated  the  service  to  be  perfumed  in  the  usual 
way,  and  as  it  was,  in  truth,  done.  ^The  papers  were  sold  on 
Sunday  at  a  public  place  provided  by  the  plaintifE^  the  pro- 
prietors, for  that  purpose:  that  was  the  publication,  and 
that  the  service  agreed  to  be  performed,  and  for  which  they 
now  ask  compensation*  The  publication  of  the  advertisement 
was  to  be  and  was  by  a  public  sale  of  the  newspaper  in  which 
it  wtis  printed,  on  Sunday.  The  opening  of  a  place  for  the 
sale  and  the  actual  selling  of  newspapers  is  within  the  mis* 
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■ 

ohiefb  which  the  act  for  the  obflervance  of  Sunday  was  designed 
to  remedy.  It  disturbs  the  public  peace  and  quiet ;  interferes 
with  the  proper  religious  observance  of  the  day :  is  opposed  to 
good  morals:  and  tends  to  draw  men  away  from  the  duties  of 
piety  and  religion,  and  cannot ^be  distinguished  &om  traffic  in. 
any  other  article  which  is  the  subject  of  sale  in  market  It 
mattetB  not  what  the  character  of  the  paper  or  the  character 
of  the  advertisement  published  for  the  defendants  may  have 
been.  Neither  were  '*  meats,  milk  or  fish,"  and  therefore 
were  not  within  the  articles  excepted  from  the  prohibition, 
and  even  if  it  were  within  the  other  section  of  the  statute,  it 
'^uld  be  difficult  to  prove  that  the  sale  of  the  most  unex- 
ceptionable religious  newspaper  was  an  act  of  "necessity  and 
charity.'' 

The  statute  is  veify  oomprehansive  and  has  sought  to  use 
turms  which  would  embrace  every  article  which  could  be  sold 
in  market  It  prohibits  the  exposure  and  sale  of  all  "  wares^ 
merohandise,  firuit|  herbs,  goods  or  chattels."  Everything 
which  is  the  subject  g£  property  and  which  may  be  exposed 
to  sale  must  be  included  under  some  or  one  of  these  t6rms.> 
A  newspaper  is  the  subject  of  property,  and  when  it  is  made 
the  subject  of  sale  in  places  opened  for  that  purpose  it  is  cer* 
taittly  merchandise.  Newspapers  are  made  merchandise  when 
they  are  sold,  either  at  wholesale  or  retail,  as  other  articles  are 
spld  which  have  ever  been  usually  regarded  as  merchandise* 
This  mode  of  publication  by  selling  newspapers  in  large 
packages  to  be  resold  by  the  purchaser,,  or  at  retail,  and  by 
the  single  paper  is  of  comparatively  modem  introduction ;  \yg^ 
m  in  this  way  the  character  of  merchandise  is  given  to  the 
paper,  the  business  of  selKng  and  exposing  to  sale  the  news* 
p«|ierft  must  be  governed  by  the  general  laws  affecting  simflar 
dealing  in  other  antides  of  merchandise.  It  is  .exposing  an 
article  to  sale  that  constitutes  the  offense^  and  not  the  character 
of  the  article,  unless  it  is  imtiong  the  exceptions  in  the  act 
"Goods,  wared  and  m^tahandise"  include  all  movable  pro* 
perfy  that  is  ordinarily  bought  and  *sold.  "  Chattels  "  is  more 
oompreheusive  than  "goods,"  and  included  animate  properly.^ 
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(t  Ch.  PL,  66y  n.  [r].)  The  plaintifb  neoessarilj,  in  the  perfbnn- 
uce  of  their  agreement  by  the  publication  of  the  advertisement, 
violated  the  letter  as  wdl  as  the  spirit  of  the  act  prohibiting' 
Ae  exposure  of  merohandiBe  for  sale  on  Sunday,  and  no 
action  will  lie  upon  such  contract    In  a  sense  it  was  a  obntraot 
by  the  plaintiflSi  Ibr  the  performanoe  of  servile  work  on  tbe ' 
Sabbath*    They  agreed  to  publish  and  dnmlat^  the  adv^tise- 
meat  of  the  defendants  on  Sunday  by  delivering  a  copy  to 
each  of  their  custorners  who  should  buy  of  them  a  copy  of ' 
their  paper ;  and  inddentelly  they  agreed  to  expose  for  sale 
and  sell  on  that  day  their  paper  containing  liie  advertisement 
This  was  servile  work  in  the  same  sense  that  the  service  of  the 
attorney's  derk  was,  or  that  of  a  salesman  in  a  diy  goods 
store  would  be.    The  coHtnMrt  was  void,  and  tibe  judgment 
must  be  affirmed. 

All  the  judges  concurring^ 

Judgment  affirmed. 


34    8001 

FoBD  et<iL  V.  WiLLUiia  "^  ^i 

24    360 
liaO    600 

An  agreement,  upon  the  mortgage  of  ohatlelfl^  thai  the  morigigor  shall     iias  60O 

keep  poesearion  and  retail  the  goods  for  oaah  oiily,  paying  oyer  the  money 

to  the  mortgagee,  is  not  frandnleDt  in  law,  bat  prQaents  a  question  of 

good  &ith  for  the  jury. 
The  attorney  in  an  execation,  who  refhsed  to  state  whether  he  directed  the 

sale  of  partioidar  ohattels  by  inatmclion  of  his  dteat^  and  ehaDenged'  a 

suit  agidnst  himself  is  estopped  fium  denying  that  he  acted  on  his  indi-  . 

Tidual  responsibility, 
Ttie  owner  of  sach  chattels,  who  states  his  claim  and  forbids  the  ssle,  may 

porohase  the  property  withont  impaiifog  his  right  of  action  fbr  the  tm- . 


A:  pq)er  issoed  by  a  .C9iirt  of  xeoofd  in  the  ton  of  a  eomuissloii  to  take 
testimony,  bat  without  a  seal,  is  a  noUity,  and  depositions  taken  under 
it  are  not  adnpssible  as  eridence. 


Appbaxi  fifftei  a  judgment  of  the  Sti}>ieme'  Co^    The* 
aelion  was  for'  tddng  and  can^g  awitjr  personal'  proper^i^' 
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Th^  judgment  upon  a  verdict  for  the  plaintiff  taken  on  % 
former  trial  had  been  reversed  by  this  court  and  a  new  trial 
ordered  (18  N.  Y.,  677).  On  the  aeoond  trial  it  appeared  that 
&  Sutherland  kept  a  retail  hardware  atore  at  Newark,  Wayne 
county ;  and  on  the  11th  October,  1848|  mortgaged  hia  atodc 
of  stoves,  hollow*ware^  fta,  and  also  hia  household  fiimituxe 
to  the  plaintiff  \o  aeoure  them  aa  the  indorsera,  for  hia  ao* 
commodation,  of  a  promissory  note,  made  and  indorsed  at  the 
time  of  giving  the  mortgage  and  discounted  for  the  benefit  of 
Sutherland  at  a  bank  at  Geneva*  The  goods  were  seized  on 
an  execution  in  &vor  of  J.  &  A.  Morrison  for  $611.86,  on  the 
18th  January,  1849,  and  were  aubsequently  sold  by  the  under^ 
sheriff  of  the  coun^.  These  creditors  resided  at  Troy  and 
the  defendant  was  their  attorney  in  Wayne  county^  and  in 
that  character  recovered  the  judgment  and  issued  the  execu- 
tion. Two  principal  questions  were  litigated  on  the  trial: 
whether  the  plaintiff ^s  mortgage  was  bona  JUk  or  fraudulent; 
and  whether,  if  it  Iras  valid,  the  defendant  had  made  himself 
personally  liable  for  the  trespass  by  the  part  he  had  taken  in 
procuring  the  seizure  and  sale  of  the  property — he  contending 
that  he  had  done  \iothing  beyond  placing  the  process  in  the 
hands  of  the  sheriff  and  communicating  to  him  the  plainti£b' 
directions  to  have  the  property  in  question  seized  and  sold, 
and  executing  «n  instrument  of  indemnity  on  behalf  of  his 
clients.  It  appeared  that  being  aware  of  the  mortgage  to  the 
present  plaintiflb,  the  judgment  creditors  had  elected  to  contest 
it  by  a  seizure  of  the  property,  and  for  that  purpose  had,  by 
letter,  authorized  iheir  attorney,  the  present  defiandant,  to 
agn  in  their  behalf  and  in  their  names  a  bond  of  indemnity. 
This  he  did  by  executing  an  instrument  to  that  effect  under 
seal,  which  act  was  held,  on  the  former  occasion,  not  to  charge 
him  as  a  trespasser.  But  it  was,  in  addition,  sworn  to  by  the 
plaintifb'  witnesses  on  the  present  trial  that  the  defendant 
personally  directed  the  under-sheriff  to  take  the  property  in 
question  and  to  sell  it  under  the  execution ;  and  that  during 
tiie  sale  when  Ford,  one  of  the  plainti£b,  forbid  it^  the  defend- 
ant  direeted  the  sheriff  to  go  on,  saying  that  he  would  prpteet 
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faim,  and  that  he  was  pieaent  aad  gaye  g«n«nd  diveolions  at  tlM^ 
sale.    There  irts  aome  contradictory  evidence  aa  to  this.    It 

•  

was  also  shown  that  at  an  intemew  between  Ford  and  the 
defendant  after  the  sale^  the  latter  was  requested  to  state  at 
whose  reqaest  he  aeted  in  directing  the  sale  of  the  goods, 
but  refiised  to  disclose,  and,  npon  being  tdd  that  he  would 
be  sued  unless  he  would  do  so,  he  replied  that  the  plaintiffii 
might  sue  him  as  soon  as  they  pleased. 

On  the  question  of  the  bona  JUks  of  the  mortgage  it  ap* 
peered  that  Sutherland  oontipued  in  possession  of  the  store 
Gkwi  the  time  of  executing  it  until  the  levy  on  the  execution; 
and  made  sales  of  portions  of  the  property,  apparently  in  the 
same  manndr  that  he  had  done  before  the  mortgage ;  but  it 
was  shown  by  the  testimony  of  Sutherland,*and  of  the  plain- 
tifl^  Ford,  that  it  was  agreed  when  the  mortgage  was  executed 
that  Sutherland  should  sell  the  property  as  he  could  find  pur- 
chasers for  cash,  but  not  on  credit ;  and  that  the  whole  pro- 
ceeds  of  the  sales  should  be  applied  upon  the  note  which  the 
plaintiffii  had  indorsed.  Sutherland  swore  that  he  had  sold 
only  to  the  Mnount  of  ninety  dollars,  eighty  dollars  of  which 
had  been  applied  in  part  payment  of  the  note,  and  the  remain* 
der  had  been  spent  by  him  without  the  knowledge  or  consent 
of  the  plaintiffii  and  that  he  had  not  made  any  sales  on  credit 
There  was  evidence  tending  to  show  that  one  article  had  been 
sold  on  credit,  but  Sutherland  swore  that  it  was  by  a  clerk, 
without  his  knowledge  or  consent  It  appeared  that  the  plain- 
tifb  had  purchased  some  of  the  articles  at  the  sheriif' s  sale. 

The  defendant's  counsel  moved  for  a  nonsuit,  claiming  that 
the  testimony  was  not  sufficient  to  charge  him  witii  such  a 
participation  in  taking  the  goods  as  would  make  him  a  tree* 
passer,  and  that  the  mortgage  was  void  on  account  of  the 
possession  remaining  in  the  mortgagor,  and  on  account  of  the 
permission  ^ven  him  to  make  sale  of  the  property ;  and  also 
that  the  purchase  of  part  of  the  property  by  the  plaintifb  was  a 
waiver  of  their  title  and  a  license  to  the  sheriiF  to  make  the  sale. 

The  defendant  offered  in  evidence  the  deposition  of  a  witness 
examined  in  Michigan,  by  virtue,  as  it  was  claimed,  of  a  com« 
Smith. — ^Vol.  X.  46 
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misflioii ;  bat  it  appeared  that  there  was  no  seal  to  the  paper 
called  a  comtnifision.  The  judge,  upon  the  plaintiffiB*  objectioD| 
ruled  that  it  was  inadmissible,  and  the  defendant  excepted* 

The  defendant  presented  a  number  of  written  propositions^ 
the  affirmative  of  which  he  requested  the  judge  to  diarge; 
but  the  dharge  actually  given,  and  the  exceptions  to  portions 
oi  it,  raise  all  the  questions  of  law  which  were  presented. 

The  judge  charged,  in  efifeot,  that  the  retaining  of  pcssesnon 
of  the  goods  by  the  mortgagor  rendered  the  taeanssction  pre* 
sumptively  fraudolent|  and*  that  the  burden  of  proof  to  r^t 
this  presumption,  and  to  show  the  mortgage  to  be  ior  and 
honest,  was  upon  the  plaintiff;  that^  where  property  mortgaged 
is  of  the  character  of  that  in  question  in  this  case,  an  agre^ 
ment  that  the  mort^gagor  might  retain  the  possession  and  c(hi* 
tihue  to  sell  it  as  he  had  done  before,  would  make  it  firatiduletit 
and  void ;  but^  in  this  case,  i^  by  an  arrangement  between  the 
parties  honestiiy  made,  the  plaintifb  allowed  the  mor^;agor  to 
sell  a  part  and  apply  the  proceeds  towards  the  payment  of  the 
debt  which  the  mortgage  was  given  to  secui^  aild  there  wfts 
no  intention  that  the  mortgage  should  be  used  as  a  cover  to 
protect  it  from  Sutherland's  creditors^  so  that  he  ihightcontrol 
and  sell  it  £^r  his  own  benefit,  the  transaction  might  be  sus- 
tained. Upon  the  question  of  the  defendant's  liability,  if  the 
morlgoge  should  be  found  to  be  valid,  he  charged  that  all  who 
aided'  and  abetted  a  trespasser  were  themselves  liable  for  the 
torti(jns  act ;  but  that  an  attorney  was  permitted  to  do  what 
appertained  to  his  duty  as  an  officer  of  the  court  without  being 
chargeable  as  a  trespasser  if  a  seizure  on  the  execution  should 
prove  to  be  unwiurranted ;  ''  but  if,  beyond  thaty  the  defendant 
in  this  case  personally  interfered  with  the  removal  and  sale  of 
the  property ;  if  he  aided  and  assisted,  or  directed  the  sheriff 
in  the  sale;  if  he  directed  the  sheriff  to  go  on^  and  pointed 
oat  the  property  to  him ;  if  he  declared  he  would  indemnify 
and  protect  those  who  bid  on  the  sale,  this  would  not  be  within 
the  line  of  his  duty,  and  woald  be  an  excess  of  his'  authority, 
as  an  attorney,  and  would  make  him  personally  liable  as  a 
partaker  uad  assistant,  or  aider,  in  the  trespikss."    He  added 
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that|  if  tibfe  defendavt  did  thia,  on  tiie  sale,  and  refiued  to  give 
ii{^  the  names  of  his  principala  to  the  plaintiff  when  asked  to 
do  80  bj  hini)  and  if  he  told  the  plaintiiF,  on  making  snoh 
lequest,  to  sue  him,  he  would  be  estopped,  as  the  judge  thought^ 
fpom  denying,  in  this  action,  that  he  peisonally  directed  the 
sale,  or  assumed  the  peisonal  direction  thereof  The  defend- 
ant excepted  to  the  for^;oing  two  propositions;  and  he  excepted 
to  the  judge's  refosal  to  charge  peremptorily  that  the  mortgagOi 
under  the  circumstanoes  proved,  was  fraudulent  and  void. 

The  jury  found  a  verdict  for  the  plaintiff,  and  the  judgment 
rendered  upon  it  was  affirmed  at  a  general  term ;  upon  which, 
the  defendant  appealed  here. 

Stephaa  K.  Williams^  appellant^  in  person. 

Oeorge  F.  Chmstock^  for  the  respondents. 

DxNio,*X  The  chattel  mortgage  under  which  the  plainttflBi 
claimed  title  was  not  illegal  on  account  of  anything  contained 
in  it ;  and,  having  been  filed  according  to  the  statute,  it  was 
capable  of  being  sustained  against  the  creditors  of  the  mor^ 
gagor  by  proof  sufficient  to  rebut  the  inference  of  firaud  arising 
oat  of  the  retention  of  possession  by  him.  So  fer  as  concerned 
the  debt  which  it  professed  to  secure,  the  pro(tf  of  bona  JideB 
was  satisfiictory.  The  plaintiffis  indorsed  a  note  to  enable 
Sitherland  to  raise  money  at  a  bank,  to  pay  off  a  judgment 
against  him  upon  which  an  execution  had  been  issued ;  and 
the  mortgage  now  in  question  was  given  to  indemnify  them  for 
their  indorsement  So  &r,  the  transaction  was  quite  fidr  and 
honest  But  if  the  debtor  was  permitted,  i^ot  only  to  retain 
the  possession  of  the  pro|^rtyimortgAged,  but  to  sdl  it  out  by 
retail,  on  his  own  account,  as  he  had  been  doing  before  the- 
mortgage,  we  think,  with  the  judge  who  tried  the  case,  that* 
the  arrangement  would  be  fraudulent  and  the  seeurity  void. 
But  it  would  not  have  been  inconsistent  with  the  nature  of  the 
tmnsaction,  or  with  good  faith,  that  the  mortgagees,  by  them- 
srives  or  their  agent,  should  have  been  permitted  to  aell  the' 
goods  by  reteil,  for  cash,  and  apply  the  money  which  thegr 
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might  bring  towarcb  the  discharge  of  tile  debt  which  the 
mortgage  was  given  to  secure.  This  was  what  the  plaintifib 
professed  to  prove,  only  they  made  the  mortgagor,  instead  of 
a  third  person,  their  agent  He,  according  to  his  own  testi- 
mony and  that  of  one  of  the  plaintiffs,  was  to  sell,  in  effect,  as 
the  agent  of  the  mortgagees;  for  he  was  to  sell  only  for  cash, 
and  was  to  apply  the  money  towards  paying  the  note.  An 
arrangement  in  these  terms  might  have  been  merely  oolorable, 
and  a  device  to  protect  the  property  against  the  pursuit  of 
other  creditors.  I  would  not  advise  a  creditor  to  take  a  mort- 
gage of  such  property,  accompanied  by  such  an  agreement, 
for,  in  nfost  cases,  a  jury  would  regard  it  with  great  suspicion, 
and  would  be  apt  to  Consider  it  a  fraudulent  contrivance ;  but 
such  an  arrangement  may  possibly  be  made  without  any  im- 
proper views.  Whether,  in  a  given  case,*  it  was  fair  or  j&aud- 
ulent,  would  be  a  question  of  fact  for  the  jury  to  determina 
(2  R.  S.,  p.  187,  §  4.)  It  would  be  otherwise,  if  the-question 
depended  upon  the  effect  of  a  written  instrument,  as  we  held 
in  EdffeU  v.  Hart  (6  Seld.,  218),  or  if  it  should  arise  upon  an 
admitted  or  undisputed  state  of  facts  which  showed  an  arrange- 
ment quite  inconsistent  with  ftimess  and  honesty,  as  where 
such  an  arrangement  as  that  existing  in  JSi^ieS  y.  HartmB 
made  by  parol  outside  of  the  mortgage;  but  where  the  tran»> 
action,  though  suspicious,  is  capable  of  a  construction  oonsis* 
tent  with  fSurness  and  the  abdence  of  fraud,-  it  must  be  passed 
upon  by  the  jury.  The  charge  in  this  case  was  in  acK^rdance 
With  these  views;  and,  if  the  defendant  has  failed  to  receive 
justice,  it  was  not  for  the  want  of  having  the  law  correctly 
laid  down  by  the  judge. 

I  notice  that  the  defendant  insists  that,  where  the  mortgagor 
is  suffered  to  retain  the  possession,  the  Only  points  to  be  left 
to  the  jury  are  those  relating  to  the  consideration,  and  those 
adduced  to  explain  the  want  of  possession  following  the  trans* 
fer.  But,  in  my  opinion,  if  there  are  any  other  circumstances 
of  a  suspicious  nature  attending  the  transfer,  the  explana- 
tion respecting  sudi  circumstances  is  to  be  addressed  to  the 
jury,  unless  they  are  of  a  character  entirely  inconsistent  with 
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the  integrity  of  the  tmmctkmy  and  which  no  expluuidon  either 
to  the  ooort  or  joiy  oonld  make  kwfuK  In  that  caBe,  indeed, 
the  court  is  to  pionoonoe  the  law.  But  an  agreement  that  the 
mortgagor  may  dispose  of  the  goods  for  cash  and  bring  the 
money  to  the  mortgagee,  the  latter  holding  the  title  .until  sodDi 
disposition'  shall  be  made,  may,  u  has  been  said,  possibly  be 
sincere  and  without  fiaud.  The  law  does  not|  therefore,  con* 
demn  it  absolutely,  but  submits  the  question  of  good  fidth  to 
the  jury. 

The  evidence  on  the  present  trial  was  Teiy  ftall  to  show  the 
defendant  to  have  directed  the  seizure  and  sale  of  the  property; 
and  the  rules  cf  law  as  to  what  kind  of  participation  in  a  tre^ 
pass  will  implicate  a  person  in  the  wrong,  were  correctly 
laid  down  by  the  judge.  But  the  defendant  objects  to  the 
ruling  in  which  it  was  stated,  that  the  fiust  that  the  defendant 
refused  to  disclose  on  whose  behalf  he  was  acting,  and  told  the 
|dainti£b  to  sue  him,  estopped  the  defendant  from  denying  that 
he  directed  the  sale  of  the  property.  I  think  the  case  doQS 
not  raise  such  a  question.  As  I  understand  it^  the  dianpe  was 
that  if  the  defendant^  besides  directing  the  sale  arid  promising 
to  indemnify  the  bidder,  refused  to  name  his  principals  «nd 
invited  the  plaintiff  to  sue  him  that  he  would  be  estopped  from 
denying  his  complicitip'.  The  substantial  coneotness  of  such 
an  instruction  cannot  be  doubted.  But  if  the  charge  Were 
such  as  the  objection  assumes,  I  think  it  would  be  right.  The 
defendant  certainly  issued  the  execution  and  attended  and 
oountenanoed  the  sale.  It  might  be  that,  conceding  these 
fitfsts,  he  was  not  a  trespasser,  and  that  the  officer  aid  the  plain- 
tiff in  the  execution  were  the  only  parties  implicated,  as  we 
held  when  the  esse  was  here  before;  yet  if  he  acted  officiously, 
and  beyond  the  scope  of  his  duty  as  an  attorney,  or  if  he  di- 
rected the  execution  to  be  levied  on  this  particular  property 
without  instructions  for  that  purpose  by  his  clients,  he  woukl 
be  liable.  The  present  plaintifib,  after  the  sale,  required  an 
explanation  on  that  pointy  which,  according  to  the  testimony, 
he  refosed  U>  give,  taking  the  responsibility  upon  himself  by 
inviting  the  plaintifb  to  sue  him.    This,  if  the  testimony  were 
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bdie^ed,  would  be  a  ratifiGfttbQ  oa  his  part  of  (be  aet  of  aell- 
iog  the  pioperty,  which  would  render  him  subject  to  its  cou- 
sequenoes;  andy  in  oouseqiienoe  of  that  declaration,  if  the 
plaintiff  sued  him  instead  of  the  other  parties  liable,  he  would  be 
estopped  from  inasting  upon  a  defence  whieh,  if  allowed, 
would  sabject  the  plaintiff  to  costs  for  acting  on  his  invitation. 

The  remaining  question  is  whether  the  deposition  alleged  to 
faaye  been  taken  by' virtue  of  a  commission  to  Michigan  was 
properly  excluded*  By  the  common  law,  the  manner  in  which 
•a  OQiirt  of  record  aatheotioated  its  process  was  by  affixing  its 
^eal.  It  followed  from  that  theory  that  a  paper  otherwise  pur- 
porting .to  be  a  writ  which  lacked  that  evidence  of  its  genu- 
ineness was  a  nullity.  {The  Pecpk  v.  McKoy^  18  John.,  212 ; 
Traey  v.  Suydaany  80  Barb.,  110.)  Innovations  have  of 
late  years  been  made  upon  this  theory.  The  most  important 
modification  was  that  inserted  in  the  judiciary  act  of  1847, 
where  it  is  declared  that  no  process,  except  such  as  should  be 
issued  by  the  special  order  of  the  courts  should  be  deemed 
either  void  or  voidable  for  the  want  of  a  seal  when  it  should 
h%  signed  l>y  the  attorney  or  party  issuing  it  (p.  886,  §  57). 
This  case  is  within  the  exception,  because  commissions  to  take 
testimony  in  another  State  are  issued  only  on  motion,  or  where 
by  stipulation  a  motion  is  waived.  We  have  been  referred  to 
cases  showing  that  process  issued  without  ia  seal  has  been 
-aniended  on  motion.  This  is  no  doubt  co,  and  it  might  be 
shown  thai  the  total  failure  of  a  necessary  record  or  writ  has 
been  remedied  by  filing  such  a  paper  numc  pro  tunc  But  this 
practice  do&  not  touch  the  present  case,  where  there  had  been 
no  application  to  the  court  and  no  order  in  the  matter. 

It  was  no  answer  to  the  action  that  the  plaintifb  became 
bidders  npon  portions  of  the  property,  after  ihey  had  stated 
their  rights  and  had  forbidden  tiie  sale.  It  is  no  defence  to  an 
action  of  trover  or  trespass  that  the  plaintiff  has  got  back  his 
property  which  the  defendant  wrongfully  took  or  converted. 
In  such  cases  the  measure  oi  damages  is  the  sum  paid  to 
obtain  the  property.  {Munuy  y.  BarUng^  10  John.,  175;  Baber 
r.  Fr^m/an^  9  Wend.,  86.) 


JLLBANT,  MABCB,  lBt2.  9&I 


It  IbllowB  ftom  wbat  hai  been  said  that  no  error  waa  oom* 
mitted  bj  the  eoart  below,  and  that  the  judgment  ongfat  to  be 
aflirmed. 

All  the  judges  ooncurriog^ 

Judgment  affirmed. 


The  Tendor  in  a  contract  for  the  sale  of  land  being  in  de&ult^  and  the  time 
extended  for  his  oonvenienoe,  the  vendee  may  insist  upon  strict  perform* 
ance  at  the  very  hour  appointed. 

The  vendor  i^n  nviking  defimlt,  but  tendering  perfonqanoe  after  the  lapse 

•  of  three  hours,  the  Tendee  is  not  required  to  assign  any  reason  for  his 
refusal  to  accept  it,  and  it  is,  therefore,  immaterial  that  he  assigns  a  reason 
which  is  not  well  founded  in  ihct^ 

AMiinsaaetiMibj  the  ▼eador ibr  stipniated  damages,  where  the  vesM 
dor,  on  the  day  for  giving  his  deed,  the  reodee  being  then  ready  with 
his  money,  requested  a  postponement  to  a  fixed  hour  the  next  day.  A»t 
the  time  appointed  the  vendee  attended,  and,  after  waiting  three  hours, 
departed.  At  a  subsequent  hour  of  the  same  day,  the  vendor  tendered 
a  deed,  and  the  vendee  stated,  as  reason  for  dedining,  not  the  lapse  ef 
time,  bttt  waste  of  the  piemisea,  whieh  was  not  sopported  hf  the  fKStai 

The  case  of  Qoidd  v.  Bornkt  (8  Wend.,  6G2),  considered  and  limifted, 
per  Alum,  J. 


Afpxal  {totti  the  Supreme  Ooutft  The  facts  on  wUch  its 
decision  was  based  were  these :  On  the  2d  day  of  JnLy,  1864^ 
the  plaintiff  agreed  in  writing  to  sell  and  conTej  to  the  de- 
fendant a  hoose  and  lot^  and  to  deliver  the  possession  of  the 
same  to  the  defendant  on  the  2d  day  of  April,  1866.  In  the 
same  oontract  the  defendant  agreed  to  pay  the  plaintifl^  in 
consideration  therefor,  the  sum  of  one  thousand  doUars  on  the 
eaid  ^  day  of  April,  1866.  On  that  day  the  defendant  went 
.to  the  house  of  the  plaintiff  with  one  thousand  doUars  ibr  the 
purpose  of  making  payment,  and  the  plainttf  was  not  then 
ready  &  receive  the  money  or  ezeoute  the  deed.  It  was  tbea 
nad  there  agreed,  by  parol,  between  the  partieS|  duit  thegr 
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flhonld  poe^ne  the  time  of  payment,  and  execution  and  de- 
livery of  the  deed  until  the  next  day ;  and  that  they  should 
meet  the  next  day  at  one  o'clock,  at  the  office  of  one  Heniy 
Smith,  and  perform  the  conditions  of  said  contract.  On  the 
8d  day  of  April,  1865,  at  twelve  o'clock,  the  defendant  and 
William  B.  Borst  came  to  the  office  of  Henry  Smith  with  one 
thousand  dollars,  and  remained  there  until  three  o'clock,  and 
then  left  The  plaintiff  did  not  come  there  while  the  defend- 
ant  was  there.  Soon  after  the  defendant  left  said  office,  the 
plaintiff  came  there.  About  four  o'clock  in  the  afternoon  of 
the  said  8d  of  April,  1866,  the  plaintiff  tendered  to  the  de- 
fendant a  deed  of  the  premises  in  question,  duly  executed  by 
the  plaintiff  and  his  wife  to  the  defendant^  dated  April  2d| 
1855,  and  duly  acknowledged,  April  8d,  1856,  together  with 
tiie  key  of  said  house,  which  the  defendant  at  that  time  de- 
clined to  receive,  on  the  ground  that'  the  house  was  out  of 
repair,  or  that  waste  had'  been  committed  upon  the  premises, 
and  Borst,  who  was  to  fiirnish  the  defendant  with  the  $1,000, 
said  he  had  parted  with  five  hundred  dollars  of  the  money 
that  afternoon. 

The  evidence  fidled  to  establish  the  commission  of  any 
waste. 

•  The  referee,  before  whom  the  trial  was  had,  ordered  judgment 
for  the  plaintiff  for  $200,  the  sum  fixed  by  the  contract  as 
stipulated  damages.  This  judgment  having  been  affirmed  at 
-general  term  in  the  third  district,  the  defendant  appealed  to 
this  court 

JBrnry  Smithy  for  the  appellant 

James  H.  Bamsey^  for  the  respondent 

Allin,  J.  The  plaintiff  ^ot  being  in  a  condition  to  pe^ 
form  the  contract  on  his  part  on  the  day  fixed  for  that  purpose^ 
the  defendant  being  ready  and  offering  to  perform,  for  the 
eonvenience  and  at  the  request  of  the  plaintiff,  perfArmanee 
^n  that  day  was  waived  by  tha  parties  and  the  time  extended 
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SAlil  the  next  day  ai  ima  o'clook;  and  a  place  ibr  ike  pct^ 
fi>nnaiioe  was  agie^  upon  by  parol 

This  parol  exteoakm  was  valid  and  operated  to  eoatinae  to 
the  parties  all  their  rights  under  the  eontrsot  over  to  the  tune 
fixed  for  its  final  peifbrmanoe.  Ererj  other  sdpulatioa  in 
the  oontiact  remained  in  fall  totod ;  and  the  only  effect  of  the 
arrangement  was  to  substitute  another  day  and  agree  upon  a 
place  for  the  deliyery  of  the  deed  and  the  payment  of  ths 
purchase-money.  {Deariam  y.  OnM^  7  Cow.,  48.)  The  con* 
tract  was  continued  alive,  and  neither  party  lost  the  right  to 
insist  on  a  strict  performance  at  the  time  agreed  upon  by  parol| 
or  in  defiralt  thereof  the  payment  of  the  liquidated  damages. 
{JEsmond  ▼.  Bmadkoim,  12  Barb.,  869;  Eaabtwck  v.  Tofpet^ 
16  John.,  200.)  The  mere  extension  of  time  is  not  a  waiver 
of  anything.  An  enlargement  of  the  time  for  making  an 
award  does  not  dispense  with  the  stipulation  to  make  the  sub- 
mission a  rule  of  courk  ( Evans  v.  I%ams(m^  6  East,  198*) 
The  contract  here  was  not  sealed,  so  that  the  question  as  to 
the  effect  of  a  parol  agreement  upon  a  sealed  executory  con- 
tract, made  before  breach,  does  not  arise,  which  was  the  question 
in  Delacroix  v.  BuOcbf  (13  Wend.,  71).  But  as  performance 
of  a  covenant  may  be  waived  by  parol,  there  seems  to  be  no 
objection  to  an  extension  of  time,  which  ia  but  a  temporary 
waiver  of  performance  by  parol.  In  Fleming  v.  Gilbert  (8  John., 
(28X  it  was  held  that  the  time  of  the  performance  of  the  con- 
dition of  a  bond  may  be  enlaiged  by  parol  agreement  of  the 
parties.  {SUme  v.  Sprague^  20  Barb.,  609.)  Assuming,  there- 
fore, the  enlargement  of  the  time  of  performance  to  be  vplid, 
and  that  all  the  other  stipulations  remained  in  fiill  farce,  the 
parties  were  only  bound  to  each  other  according  to  the  contract 
thus  modified  as  to  the  time  and  place  of  performance.  Each 
could  require  performance  of  the  other  the  next  day  at  one 
o'clock  at  the  office  of  Mr.  Smith,  and  at  no  other  time'or 
place.  Certainly  the  party  making  de&ult  at  that  time  could 
not  put  the  other  party  in  de&ult  by  a  subsequent  offer  of 
performance.  The  agreement  was  not  for  an  enlargement  of 
the  time  until  one  o'clock  the  next  day  or  such  other  time  ai 
Smith. — Vou  X.  47 
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fihould  salt  the  convenienoe  of  either  parly.  The  plaintiff  waii 
ia  default  on  the  day  named  in  the  contract;  and  the  defendant 
being  then  ready  and  offering  to  perform  on  his  part^  might 
have  had  hia  action  against  the  plaintiff  without  a  formal 
tender  of  the  money.  The  plaiiMff  was  not  then  in  a  oon* 
dition  to  perform  and  so  declared,  and  a  formal  tender  would 
have  been  nugatory.  {BeUinger  v.  Kilts,  6  Barb.,  278 ;  Buck 
T.  Burk^  18  N.  Y.,  887.)  This  cause  of  action  was  waived  by 
the  defendant  On  the  next  day  at  the  hour  named  the  de« 
fendant  was  at  the  place  agreed  upon,  and  remained  two  hours 
ready  and  expecting  to  perform  the  contract,  and  the  plaintiff 
did  not  appear.  There  was  no  formal  offer  or  dispky  of  th0 
money  at  the  office ;  and  whether,  without  some  formal  act  of . 
ihe  kind  and  public  demand  of  performance,  the  plaintiff 
eould  have  been  subjected  to  an  action,  is  not  material  to 
inquire.  He  was  certainly  in  default^  and  in  no  situation  tQ 
Subject  the  defendant  to  a  penalty  for  non-performance.  If 
the  plaintiff  had  not,  by  his  neglect  and  defitult  subjected 
himself  to  an  action,  then  the  only  effect  of  his  non-attendance 
and  the  omission  of  the  defendant  to  assert  his  rights  under 
the  contract  was  an  abandonment  of  the  contract  by  mutual 
oonsent  The  plaintiff  had  occasioned  the  necessity  for  the 
delay,  and  the  enlargement  was  but  the  giving  of  time  to  him 
to.  perform  on  his  part,  and  to  relieve  him  from  the  oonse* 
quences  of  a  default  already  incurred.  When  the  demand 
was  made,  the  time  having  elapsed,  the  defendant  was  not 
bound  to  accept  performance  or  give  any  excuse  for  non- 
aoceptance;  and  whether  he  gave  a  true  or  false  reason  is  not 
material  Within  the  case  of  Chmld  v.  Banks  (8  Wend.,  662)^ 
the  offer,  although  too  late  to  secure  to  himself  any  rights 
vndar  the  contract^  or  subject  the  defendant  to  the  penalty 
for  non*performance,  might  have  been  in  season  to  deprive 
the  defendant  of  the  cause  of  action  already  accrued  if  he  had 
assigned  a  reason  fsiae  in  &ct,  and,  by  ^nee  on  the  sub- 
ject, waived  the  true  reason  which  he  might  have  assigned 
and  insisted  upon,  to  wit,  the  lapse  of  time.  That  is  the 
tttent  to  which  Oculd  v.  Banks  goes^  and  the  principle  ought 
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not  to  be  eztendedy  oertainlj  not  to  give  a  par^  grossly  in 
dofiMiIt  an  aoli<Mk  for  a  penalty.  If  the  oontraet  was  leseinded 
knd  abandoned  as  suggested,  it  could  not  be  renewed  without 
the  consent  of  both  parties;  and  it  is  not  material  that  the 
Teasons  assigned  by  either  for  declining  to  treat  it  as  stiU  in 
force  are  either  frivolous  or  fidse.  He  may  refuse  to  reneW 
the  contract  without  being  responsible  for  his  reasons.  If  the 
contract  had  be^i  broken  by  the  plaintiff  then  the  most  he 
oould  do  was  to  satisfy  and  dischai^ge  the  cause  of  action 
against  himself;  and  a  discharge  of  that  did  not  restore  the 
contract  and  give  him  an  action  against  the  party  who  had 
kept  his  promise.  But  the  judgmmt  of  the  court  below  has 
not  the  support  that  the  defendant^  by  not  urging  the  liq)se 
of  time  as  a  reason  for  not  accepting  the  deed,  when  offered, 
waived  it,  and  thereby  consented  to  treat  the  contract  as  still 
in  for^  He  did  say,  as  one  reason  why  he  could  not  then 
comply  with  the  request  of  the  plaintiff  that  Borst^  from 
whom  he  was  to  have  the  money,  had,  after  waiting  until  three 
o'clock  for  the  plaintiff  to  come,  parted  with  or  made  other 
use  of  a  part  of  his  money.  What  is  that  but  saying,  ^*Ii  is 
too  late  ?  Up  to  three  o'clock  I  irould  have  accepted  the  deed ; 
but  now  I  am  not  in  a  situation  to  do  so."  This  fact  the  reforee 
has  found,  but  in  his  conclusion  of  law  ignores  it  entirely. 
But  without  this  I  am  of  the  opinion  that  judgment  should 
have  been  for  the  defendant,  and  that  no  act  Of  the  plaintiff, 
after  the  time  agreed  tipon  for  performance  had  passed,  the 
defendant  being  at  the  place  ready  at  the  time  io  perform  on 
his  part^  oould  give  the  plaintiff  an  action  for  the  damagei 
liquidated  by  the  parties  to  be  paid  as  the  ascertained  damages 
for  a  defiralt  in  the  performance  of  the  contract 
.  The  judgment  must  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event 

All  the  judges  concurring^  > 

Judgment  reversed  and  new  trial  ordered. 
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BtdxBi  Administrator,  v.  HuLSS. 

At  oommoa  law,  a  hoaband  is  entitled  to  the  personal  propertj  and  eboeea 
in  action  of  his  wife^  and  they  are  rested  in  him  at  her  death,  whether 
rediioed  to  poaselnoa  or  aot^  in  viitiie  of  his  burUI  righl^  and  sot  of 

Mf  TyA|  to  MlnioislllltUHI. 

The  statutes  <)f  1848  and  1848,  for  the  protection  of  married  women,  gaye 
no  power  to  the  wife  to  dispose  by  will  of  property  acquired  by  her 
before  the  passage  of  the  acts^  or  of  the  interest  accruing  after  the  acts 
upon  money  preyiously  given  to  her,  or  of  the  proeeeds  of  her  own 
hibor  which  her  husband  pennitted  her  to  receive,  manage  and  mvsat  m 

.  her  own  name  and  as  if  it  were  har  own  pippsc^. 

Svidence  of  sach  a  course  of  dealing  by  the  wife  with  personal  propetty 
bequeathed  to  and  earned  by  her,  and  her  husbandls  dedsratiion^  that 
she  could  give  her  money  to  whom  she  pleased,  only  estabfiah  an  omis« 
sion  to  exercise  has  msritsl  rights  in  her  Mfetime,  and  do  not  isaply  a 

of  his  rights  in  esse  of 


Appbax*  fix>iii  the  Supreme  Court  The  plaintill^  Iiawig 
taken  out  leUerB  of  adminiatration  upon  the  estate  of  his 
deceased  wife^  brought  an  action  to  recoyer  certain  promisBoiy 
notes  which  his  wife  had  bequeathed,  by  will  exeonted  in 
JKorember,  1868,  to  the  defendant,  Miss  Hulse,  and  which  the 
latter  had  taken  into  her  possession.  The  plaintiff  and  the 
testatrix  were  married  in  3L8SL  Mis.  By  der  had  some  money 
s,t  the  time  of  her  marriage:  prior  to  1848  she  received  a 
farther  sum  from  the  estate  of  her  mother.  Her  husbasid  was 
41  ship  carpwter,  and  was  absent  irom  his  home  a  large  portion 
of  the  time.  He  owned  a  farm,  upon  which  his^wife  resided, 
and  which  she  managed  in  his  absence.  The  evidence  showed 
.that  the  egg%  poultry,  &&,  which  the  wife  raised,  were  treated 
by  him  and  her  as  her  private  and  individual  property;  She 
invested  the  proceeds,  with  his  knowledge  and  assent,  in  her 
own  name.  The  promissory  notes  in  question  represented  the 
proceeds  of  the  sales  of  such  small  £ELrm  products,  and  of  her 
own  money  which  she  had  at  marriage,  and  received  from  her 
mother's  estatOi  with  the  interest  thereon  which  she  had  from 
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time  to  time  receired  an<f  invested  in  such  notes.  There  wm 
evidence  that  her  husband  annually  gave  her.  a  calf;  thatihefp 
had  borne  certain  household  expenses  In  common,  each  paying 
hal^  and  that  he  had  declared  that  he  should  give  his  money 
to  whom  he  pkasedi  and  Mra»  Byder  could  do  the  same  this^ 
vith  hei& 

The  pU&liff  had  judgment  in  the  Supreme  Goaf%  and  tha 
defendant  appealed  to  this  courts  where  the  ease  was  submttled 
on  printed  arguments. ' 

JliBer  4  TWJUn;  for  the  i«>pellaat 
William  P.  Buffett,  for  the  respondent 

WmoaTy  J.  The  property  in  dispute  was  derived  ftom  three 
Bovirees:  Ist^  Money  which  ^  deceased  had  ai  the  time  of  her 
marriage  with  tiie  plaintiff  in  1881 ;  2d,  Bitfaer  the  sum  of 
$80  or  $180  received  firom  the  estate  of  the  mother  (tf  the  de* 
ceased  prior  to  1848 ;  and  8d,  Moneys  received  by  thedeoeasedi 
during  coverture,  for  butter,  poultry,  calvee,  &a,  sold  fiom  iim 
Ihrm  of  the  plaintifE  These  moneys,  with  the  aocumtilatiaii 
of  interest  therdon,  were  loaned  from  time  to  time,  by  Mm 
Byder,  to  'divers  persons,  taking  their  promissory  notes^  run^ 
ning  in  her  name;  and  at  her  death,  in  December,  18B6^ 
there  were  eighteen  notes  of  various  sums,  amountibg  in  tiio* 
whole  to  $1,646.  Shorty  before  her  death,  the  wi&  made 
a  win,  bequeathing  the  notes,  and  the  money  represented  by 
them,  to  the  defendant  The  plaintiff  claims  tiiat  the  notes 
belong  to  him  absolutely,  with  the  right  of  possession  as  ad* 
niinistiBtor  of  his  wife. 

The  legal  right  of  the  plaintiff  to  the  notes  as  his  propeitf 
is  unquestionable^  unless  the  effirat  of  the  statute  of  184ft 
(amended  in  1849)  **for  the  more  cfEeotual  proteotioki  of  the 
property  of  married  women,**  is  to  subvert  snch  right  At 
common  law,  the  husband  is  entitied  to  the  personal  {property 
and  choses  in  action  of  the  wife.  He  may  prosecute  for  them^ 
and  take  the  money  recovered  to  his  own  uaei    So,  also,  he 
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inay  assign  them  for  a  valuable  consideration,  cutting  off  the 
wife's  right  to  them  in  the  event  of  her  surviving  him,  and 
release  and  discharge  them ;  subject,  however,  to  the  power  of 
a  court  of  equity  to  compel  him  to  make  a  suitable  provision 
for  her.  Should  the  wife  die  before  the  husband,  and  before 
the  latter  recover  the  choses  in  action,  they  would  belong  to 
.him  absolutely;  and  should  he  afterwards  die,  leaving  them 
uncollected,  his  personal  representatives  might  collect  them,  as 
a  part  of  his  assets.  It  is  only  in  the  event  of  the  husband 
dying  leaving  the  wife  surviving  him,  without  having  reduced 
her  choses  in  action  to  possession,  and  without  having  assigned 
or  released  them,  or  recovered  a  judgment  or  decree  in  his 
sole  name  for  the  money,  that  they  would  survive  to  her  and 
his  representatives  have  no  interest  in  them.  {Weatervelt  v. 
Greg^,  2  Eern.,  202,  and  cases  cited.)  So,  that  independent  of 
the  statute  above  referred  to,  the  plaintiff  had  an  undoubted 
right  to  the  notes  in  question  as  his  property,  insomuch  that 
had  he  fitiled  to  assert  the  right  in  his  lifetime,  his  representa- 
tives would  have  been  entitled  to  collect  them  as  a  part  of  his 
assets.  They  cannot  be  claimed  to  have  been  the  sole  and 
separate  property  of  the  wife,  coming  by  deed,  will  or  other 
instrument  or  by  implication  of  law  (to  which  point  attention 
will  hereafter  be  given),  but  if  they  had  been,  she  could  not 
have  disposed  of  them  by  will,  without  the  enabling  act  of 
1849.  After  the  enactment  of  the  Bevised  Statutes,  and  before 
the  passage  of  the  act  of  1849,  a'  married  woman  could  not 
dispose  of  her  separate  personal  estate  by  an  instrument  in  the 
nature  of  a  will  {Wadhama  v.  American  Borne  Missionary 
Societjf,  2  Kern.,  416.) 

Now  what  was  the  effect  of  the  act  of  1848,  as  amended  in 
1849,  upon  the  rights  of  the  plaintiff?  The  second  section  of 
the  act  of  1848  declared  that  the  real  and  personal  property 
of  any  female  now  married  shall  be  her  sole  and  separate  pro* 
perty,  as  if  she  were  a  single  female,  except  so  far  as  the  same 
may  be  liable  for  the  debts  of  her  husband  heretofore  con- 
tracted. (Laws  of  1848,  ch.  200.)  This  language  is  broad 
enough  to  embrace  all  property  owned  by  the  wife  at  the  time 
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of  the  marriage,  or  acquired  by  her  bj  gift,  devise  or  other* 
wise  daring  covertare  and  before  the  passage  of  the  act,  ex* 
duding  any  title  or  right  which  the  husband  had  acquired  in 
it  by  pretbdsting  kws,  saving  only  the  rights  of  oreditora  In 
short,  the  effect  of  the  statute  was  to  take  away  from  the  hus- 
band all  right  to  the  personal  estate  and  choses  in  action  of 
the  wife  acquired  by  virtue  of  the  marital  relation ;  and  it  was 
so  construed  in  Westervelt  v.  Gfregg,  Had  it  therefore  been 
competent  for  the  legislature  to  enact  a  law  thus  affecting  ex* 
isting  rights  of  property,  the  plaintiff  would  thereby  certainly 
have  been  divested  of  any  interest  in  the  personal  property  of 
his  wife;  and  the  right  of  reducing  her  choses  in  action  into 
possession,  or  assigning  or  disposing  of  them  for  his  own  usCi 
or  of  enjoying  them  in  the  event  of  her  death,  would  hat6 
been  taken  away.  That  the  legislature  could  not,  however, 
thus  interfere  with  existing  rights  of  property  of  the  husband, 
was  adjudged  by  this  court  in  Westerveli  y.  Oregg.  In  thitt 
case,  and  also  in  several  cases  in  the  Supreme  Oourt|  it  was 
held  that  the  statute  of  1848,  so  fiur  as  it  related  to  existing 
rights  of  property,  was  unconstitutional  and  void.  In  West- 
trveU  V.  Qregg^  a  legacy  of  $5,000  had  been  given  by  her  father 
to  Mr&  Qregg ;  and  in  September,  1846,  herself  and  her  hus- 
band instituted  proceedings  before  the  surrogate  of  New  York 
for  the  executor  to  account  and  pay  over  to  them  the  amount 
of  the  legacy.  Proceedings  were  continued  until  September, 
1849,  when  a  decree  was  made  declaring  that  there  were  moneys 
in  the  executor's  hands  sufficient  to  pay  the  legacy,  and  reserv* 
ing  the  question  whether  it  should  be  paid  to  Mrs.  Gregg  or 
her  husband,  for  further  consideration.  In  November,  1849, 
the  surrogate  made  a  decree  that  the  husband  was  entitled  to 
recover  the  amount  of  the  legacy,  and  directing  the  executor 
to  pay  it  to  hino.  On  appeal  by  the  executor  the  decree  was 
affirmed  both  in  the  Supreme  Court  and  this  court  The 
grounds  of  affirmance  here  were,  that  at  common  law  the  hus- 
band was  entitled  to  the  choses  in  action  of  his  wife  and  had 
the  right  to  reduce  them  to  possession  for  his  own  use;  that 
this  was  property  in  the  justest  sense  of  the  term,  deserving 
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protection ;  and  that  the  statute  o£  1848,  which  txiulertook  to 
deprive' the  hosband  of  it,  was  in  violation  of  the  Constitatioft 
of  the  State  which  dedaree  that  ^'  no  person  shall  be  deprived 
of  life,  liberty  or  j!)n)per^widioiit  doe  process  of  law ;''  (Oonst, 
Axt  1,  §  <(.)  The  case  clearly  decides  that  the  husband  had 
sooh  a  vested  interest  in  the  legacy,  as  entitled  him  to  rscover 
it  to  his  own  nse,  not  merely  to  collect  the  money  on  it,  bat 
to  appropriate  it  to  hia own  beneflt|  and  as  his  own  property; 
yet  had  he  died  before  the  decree  of  the  snnogate,  leaving  his 
wife  surviving,  it  would  have  gone  to  her,  and  Us  representa- 
tives have  had  no  interest  in  it  His  right  to  the  legacy  was 
Hot  only  vested,  but  also  the  right  at  any  time  to  reduce  it  to 
possession  for  his  own  use;  and  these  were  rights  of  property 
(Chough  qualified  and  conditional  in  the  single  respect  that 
th^  were  subject  to  be  defeated  by  his  death  leaving  them 
unexerdsed,  and  his  wife  surviving)  cAnstitutionally  protected 
i^inst  any  legislative  act  aiming  at  their  overthrow  or  sub- 
version. The  efiect  of  the  decision  was  to  leave  the  preexist- 
ing rights  of  the  husband  in  respect  to  the  wife's  personal 
estate  by  virtue  of  the  marriage  relation,  untouched  and  un- 
affected by  the  law  of  184&  It  was  assumed  in  the  case 
(though  not  directly  a  point  in  judgment)  that  the  choees  in 
action  of  a  wife,  by  virtue  of  the  marriage  relation,  belonged 
to  her  husband  absolutely,  in  the  event  of  her  death ;  and 
that  the  eflbct  of  such  death  was  not,  by  the  rules  of  the  com- 
mon law,  to  divest  the  husband  of  all  title  to,  or  property 
in,  theuL 

The  defendant's  counsel,  however,  in  the  present  case,  insists 
that  the  common  law  gave  the  husband  no  property  in  a  chose 
in  action  of  his  wife,  not  collected  or  appropriated  to  his  use 
in  her  lifetime,  and  that  if  he  did  not  exert  the  only  right 
which  the  law  vested  in  him,  of  collecting  the  money  on  it, 
or  otherwise  appropriating  it  to  his  own  benefit  by  assignment 
during  such  l^etime,  the  right  was  gone  forever.  The  theory 
is,  that  the  property  is  in  the  wife  with  the  qualified  right  in 
ihe  husband  to  collect  and  appropriate  it  to  Us  own  benefit  in 
ker  lifetime^  but  Ming  to  do  so  he  gets  no  tide  to  it;  butafter 
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lier  dwth  gels  it  merety  is  admhiistiMor.  If  it  be  tnie  that^ 
oy  the  comiiion  law  the  husband  has  no  vested  property  in  the 
thofles  m  action  of  his  wife  after  her  death,  and  that  he  only 
aoqnires  a  right  to  sach  property  as  her  administrator,  the 
light  to  administer  on  her  estate,  if  giren  solely  by  statnte, 
would  not  probably  be  a  vested  right  that  could  not  be  taken 
twfty  by  the  statute  giving  her  power  to  make  a  wilL  But  I 
ennot  sgree  to  this  view,  which  supposes  tiiat  the  wife,  after 
narriage  and  during  coverture,  retains  wttdik  a  property  in  her 
ehoees  in  action  as  prevents  ike  tiftle  to  them  vesting  in  her 
Intsbflmd.  All  the  pefsonal  estate  of  a  wife  vests  absolutely 
in  her  husband  at  the  moment  of  marriage,  and  all  she  acquired 
during  coverture  immediately  becomes  his.  This  is  just  as 
true  in  respect  to  her  choses  in  action  as  of  any  other  species  of 
ker  peraonal  estirte.  With  regard  to  the  choses  in  action,  she 
has  only  a  contingent  interest  in  those  which  her  husband  has 
fidled  to  reduce  to  poesession  or  assign  or  dispose  of  in  his 
HjBatirae.  It  is  because  the  law  makes  the  husband  the  owner 
and  vests  the  tide  in  him,  that  he  is  vested  with  the  further 
right  of  collecting,  assigning  and  appropriating  their  proceeds 
to  his  own  benefit  In  the  event  of  the  wife*8  death,  the  bus* 
band  does  not  take  the  choses  in  action  not  then  reduced  to 
his  possession,  as  next  of  kin  or  under  any  statute  of  distribu* 
tions,  but  the  property  is  already  vested  in  him,  insomuch  that 
should  he  die  before  recovering  them  they  would  be  assets  of 
his  estate  to  be  recovered  by  his  representatives,  and  not  by 
the  r^resentatives  of  the  wife.  The  husband  has  such  a  vested 
interest  in  them  tiiat  I  entertain  no  doubt  that  he  may,  with- 
out or  before  administration,  receive  voluntary  payment  upon 
and  discharge  the  same.  By  the  prior  death  cf  the  wife  her 
oontbgent  interest  becomes  extinct,  and  that  of  the  husband 
becomes  absolute,  with  the  right  of  possession  as  administrator. 
This  was  th^  view  taken  of  the  question  in  Bansom  v.  Nicholi 
(22  N.  Y.,  110).  In  that  case  it  was  held  that  all  the  property 
in  a  chose  in  action  of  the  wife  passed  to  the  husband  after 
her  death,  and  that  the  latter  had  the  right  to  receive  payment 
upon  Itnd  discharge  the  same  without  administering  on  hifl 
Smth.— Vol.  X.  48 
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wife's  estate.  This  be  could  ixot^  of  oooxtei  dp^  iialest  tillt 
Tested  absolutely  in  him  upon  bis  wife's  death;  nor  would 
Buch  a  pigment  and  discbaige  be  good  if  the  bosbaiid  aoquitea 
title  to  the  chose  in  action  only  by  virtue  of  the  letteis  of 
admiQistration  of  the  estate  of  his  intestate  wife,  whieh  the  law 
juithorizes  him  to  reoeiy€i»  It  la  because  the  husband  is  the 
owner  of  the  chose  in  action  that  bis  release  or  diachai^  of 
it  would  be  effectual  If  he  had  no  Tested  interest  in  it  as  an 
incident  to,  and  flowing  from,  the  marriage  relation,  but  hia 
right  to  administer  on  his  wife's  estate  gave  him  the  only  title 
to  recoTcr  and  enjoy  it  as  his  own,  it  is  very  manileat  thi^ 
until  the  right  of  administration  was  exercised,  and  he  thereby 
acquired  the  legal  title,  any  Toluntary  payment  to,  or  disdiaigp 
by  him  of,  a  note  or  bond  of  the  wife's  estate  would  be  iuTalid- 
$ut  I  do  not  understand  that  this  would  be  S0|  even  as  to  the 
creditors  of  the  wife. 

I  have  no  doubt  that  the  husband  has,  by  the  common  laW| 
a  Tested  interest  in  the  choses  in  action  of  his  wife  that  may 
not  be  reduced  .to  his  possession  or  appropriated  to  his  own 
use  in  her  lifetime.  This  interest  Tests  at  the  marriage,  con- 
tin]aes  during  coTcrture,  and  only  ceases  in  the  erent  of  the 
busband  dying,  leaTing  the  wife  surviTing,  without  haTing 
reduced  the  choses  in  action  to  his  possession,  or  appropriated 
them  to  his  own  benefit  in  his  lifetime.  If  he  surviTes  his 
wife,  tljiey  belong  to  him  absolutely.  This  is  such  a  Tested 
right  as  the  legislature  could  not  take  away,  any  more  than 
it  could  the  right  of  the  husband  to  recoTcr  and  appropriate 
to  his  own  us^  such  choses  in  action  in  the  lifetime  of  the 
wife.* 

.  The  plaintiff  in  the  present  case,  was  entitled  to  ihe  notes 
in  coniroTCisy  as  his  property.  It  can  make  no  difference 
that  the  statute  of  1849  empowered  a  married  woman  to  will 
away  her  sole  and  separate  property  acquired  under  such  acL 
If  the  legislature  could  not  take  away  from  the  husband  and 
give  to  her  what  by  preexisting  law  he  was  entitled  to,  and 
he  was  the  owner  of  the  notes,  no  will  that  she  might  assume 
to  make  would  pass  any  interest  in  them.    A  married  womaiji 
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OBimol  dBdctoall  J  bequeath  pioperty  thai  she  may  not  hold 
or  take  under  the  statute  of  1848. 

2.  A  remaining  question  to  be  ocMiaidered  is,  whether  the 
notes  weie  the  sole  and  separate  propeitj  of  Mrs.  Byder  at  her 
daoeaae^  iireqpeotiYe  of  the  statute  of  1848.  There  is  no  pre* 
text  of  any  express  settlement  on  the  wife  by  deed  or  other 
instrument  Did  they  become  h^  separate  property  by  im« 
plication  of  law?  The  small  sum  of  money  which  the  wife 
had  at  the  time  of  her  marriage,  and  that  which  she  received 
fiom  the  estate  of  her  mother  before  1648,  with  the  accruing 
interest  thereon,  were  subject  to  the  marital  rights  of  the  hus* 
band,  and-  he  could  at  any  time  haye  collected  and  appropri* 
ated  those  moneys  to  his  own  use,  and  they  were  his  absolutely 
in  the  event  of  her  deatL  With  r^jard  to  the  proceeds  of 
articles  sold  by  the  wife  from  his  farm,  they  were  in  every 
sense  his  proper^;  and  the  largest  proportion  of  the  funds 
embraced  in  the  notes  were  derived  bom  such  sales*  It  .is 
upon  the  assumption  that  the  husband  was  the  6wner  of  the 
property,  that  it  can  be  pretended  at  all  that  the  wife  acquired 
any  separate  estate  in  it  She  got  none  by  the  act  of  1846» 
nor  from  any  person  other  than  her  husband.  If  she  had  any 
separate  estate  she  could  only  have  got  it  by  the  husband 
divesting  himself  of  the  property  and  engaging  to  hold  it  as  a 
trustee  for  her  separate  use.  This  he  might  do  as  was  said  in 
McLean  v.  Longlanda  (6  Yes.,  79),  "  by  a  dear  irrevocable  gifi^ 
either  to  some  person  as  trustee,  or  by  some  dear  and  distinct 
act  of  hi&"  Other  declarations  of  an  intention,  or  of  a  dis- 
position of  property  to  the  use  of  the  wife,  cOidd  not  be 
suffident  Now  was  there  any  clear  distinct  act  of  the  plain- 
ts in  this  case  divesting  himself  of  the  property  and  engaging 
to  hold  it  as  trustee  of  his  wife  for  her  separate  use  ?  None, 
in  my  judgment,  was  shown  by  the  evidence.  He  allowed 
her  to  retain  the  money  belonging  to  her  at  marriage,  and 
subsequently  received  from  the  estate  of  her  mother,  without 
asserting  his  marital  rights;  and  suffered,  her  to  loan  those 
moneys,  together  with  moneys  recdved  for  the  products  of 
his  own  frurm  to  whoever  she  pleased,  and  upon  such  terms 
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and  flecorities  as  she  pleased ;  to  take  tiie  securitieB  payable  to 
herself  ahd  to  receive  and  reinyest  the  moneys  ftom  time  to 
time  But  there  is  no  proof  tat  any  gift^  or  <^  any  dntinct 
affirmatire  act  of  the  plaintiff  divesting  himself  o^  or  setting 
apart  any  portion  o!^  the  property  to  the  wife's  separate  xm. 
All  that  can  b|e  said  Is,  that  he  omitted  to  assert  his  marital 
rights  during  coverture  in  respect  to  the  moneys  of  his  irile^ 
and  allowed  her  to  manage  and  control  a  part  of  his  own 
property  as  if  she  were  a  feme  eole.  The  &ot  that  he  suflEared 
her  to  ti^eat  and  deal  with  her  personal  property  as  her  own, 
is  in  no  wise  inconsistent  with  an  intention  on  his  part  to 
daim  it  and  assert  his  marital  rights  to  it  in  the  event  of  his 
surviving  her;  and  because  she  managed  his  farm  in  his 
absence,  disposing  of  its  products,  and  even,  with  his  assent^ 
loaning  the  proceeds  upon  promissory  notes  running  in  her 
name,  such  property  was  not  thereby  converted  into  the  sepa- 
rate estate  of  the  wife."  It  is  true  that  a  part  of  these  proceeds 
were  the  ftuits  of  her  own  labor;  but  that  gave  her  no  sepi^ 
rate  estate  in  those  accruing  after  the  statute  of  1848,  by  force 
of  such  statute.  Under  that  statute  the  property  she  may 
take  and  hold  must  be  acquired  by  inheritance,  gift,  grant, 
devise  or  bequest  from  some  person  other  llian  her  husband. 
There  is  no  proof  in  the  ease  of  any  gift  of  these  moneys  to 
the  wife,  or  any  satisfactory  proof  of  any  distinct  unequivocal 
act  of  the  husband  divesting  himself  o^  and  engaging  to  hold 
them,  as  her  trustee.  It  cannot  be,  that  because  a  husband 
suffers  his  wife  to  manage  and  deal  with  his  estate  as  though 
it  were  her  own,  that  he  divests  himself  of  ownership  md 
assumes  the  character  of  her  trustee  to  hold  it  to  her  use. 

I  think  the  judgment  of  the  Supreme  Court  should  be 
affirmed. 

All  the  judges  eonourring  (ezoept  SxIiDbk,  ClL  J.,  who 
was  abeeBtV 

Judgment  affirmed. 


«      -  • . 


Shxbiuk  tr.  liwxB  €i  aL 

'▲  wife,  by  aQowmg  ditttdi  bdoDging  to  her,  and  wluch  lemnn  iii  tprnk^ 
to  be  mplojad  bj  her  husband  in  theoBnyhig  on  of  a  buaiiieaa  ibr  their 
oommoa  benefit^  doea  not  deTote  them  to  her  huabend  ao  aa  to  rapder 
them  liebke  for  his  debtai 

Otherwiae,  H  $mn9,  aa  to  artidea  need  bj  the  hoaband  aa  merchandiaa^ 
whether  e  part  of  the  goods  beloiiging  to  the  wi&  befbre  marriage,  or 
porehaaed  out  of  the  eenunga  end  aeoomnlationa  of  the  buaineaa:  Ar 
Aluev,  J. 

An  aasignment  by  the  wife  of  the  goods  and  ohattela^  "  aa  weUaaaU  daima 
end  demands  for  any  portion  of  them,**  is  v^d,  and  carries  the  right  of 
taction  for  the  taking  by  a  creditor  of  that  part  of  her  property  which 
remained  in  tpede  and  was  not  made  merebandiae,  thoog^  uaed  by  the 
huaband  is  hie  bii^< 


Appxal  from  the  New  York  Oommoa  Pleas.  Action  by 
the  anignee  of  Mn,  Lney  Sherwood  for  the  taking  and  oon* 
venion  of  dhattela  alleged  to  be  on  her  premisea  and  in  her 
posaeflBion.  On  the  trial  before  a  referee,  it  appeared  that  Mrs. 
Sherwood  marzied  in  1860,  being  then  engaged  in  bnsiness  aa 
A  ffrooer,  owning  the  flxtoiea  of  her  shop  and  the  stock  in 
tradcL  Upon  her  marriage,  it  was  agreed  that  the  business 
shonld  be  continued  in  her  name ;  that  her  husband  should 
give  his  serrioes  in  the  business,  and  that  he  should  have  his 
living  as  his  compensation.  He  was  a  bankrupt  He  bought 
and  sold  and  gat  gains  for  a  time,  dealing  in  the  name  of  his 
wife,  and  employing  the  profits  (except  what  was  expended  in 
the  support  of  the  two)  in  adding  to  the  stock  in  trade,  and  in 
impEoying  the  leasehold  premises  in  which  the  business'was 
carried  oil  The  business  finally  proved  a  bad  one.  The 
husband  confossed  a  Judgment  for  the  price  cxf  goods  which 
he  had  botaght  to  xeplenish  thi»  store,  and  for  which  he  had 
given  a  note  in  the  name  <^  his  wife.  Execution  on  thai 
judgment  was  levied  upon  all  the  stock  in  trade  of  Mrs.  Shes- 
wood,  and  it  was  sold.  The  only  question  in  this  case  artaes 
in  respect  to  certain  fixtures,  shelves,  beer-pump,  cans,  weights^ 
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demijohns,  docks,  decanters,  &a,  &c.,  which  were  used  in  the 
business  at  the  time  of  Mrs.  Sherwood's  marriage,,  and  had 
remained  in  specie,  and  were  sold  bj  the  sheriffl  The  value 
of  the  property  thus  clearly  distinguishable,  and  used  not  as 
merchandise  but  as  apparatus  for  the  businesS|  was  found  to ' 
be  sixty  dollars.  The  referee  made  a  report  denying  the  right 
of  the  plaintiff  to  recover  for  the  taking  of  this  property,  and 
judgment  was  entered  for  the  defendant  The  plaintiff  ap- 
pealed to  this  court 

MaUhewe  Jk  Swan,  for  the  appellant 
H,  M,  Harrington,  for  the  respondents. 

Allen,  J.  The  referee  finds  that  a  part  of  the  property 
taken  and  sold  by  the  defendants  on  the  execution  against 
Daniel  Sherwood,  belonged  to  the  wife  of  the  judgmentrdebtor 
before  and  at  the  time  of  her  intermarriage  with  such*  debioi| 
and  he  values  that  part  of  the  property  at  sixty  dollars.  He 
reports  against  the  right  of  the  plaintiff  claiming,  as  assignee 
of  the  wife,  to  recover  for  this  portion  of  the  property,  on  the 
ground,  1st,  that  the  assignment  of  the  claim  in  controversy 
by  Lucy  Sherwood  was  not  valid  in  law,  she  being  a  married 
woman ;  and  2dly,  because  no  damages  arising  from  the  saleot 
conversion  of  the  property  mentioned  in  the  complaint  were 
included  in  the  assignment  to  the  plaintiff  This  report  and 
decision  was  made  in  obedience  to  a  decision  of  the  Court  ci 
Oommon  Pleas  of  the  city  of  New  York,  setting  aside  a  foi^ 
mer  report  of  the  same  referee,  and  granting  a  new  trial  in 
the  action. 

The  judgment  of  the  referee  was  affirmed  by  the  Gourt  of 
Common  Pleas  upon  the  ground  and  for  the  reason,  as  assigned,  . 
that  Mrs.  Sherwood  must  be  regarded  as  having  devoted  or 
dedicated  to  her  husband  the  property  which  was  here  at  the 
time  of  her  mairiage.  This  porticm  of  the  property  does  not| 
as  I  imderstand  the  case,  include  any  part  of  the  stock  in  trade^ 
the  goods  and  groceries  which  were  the  subject  of  traffic,  and 
which  were  mingled  with  goods  purchased  for  sale  after  the 
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marriage  and  made  a  part  of  the  trading  or  businesa  capital|* 
as  the  business  was  carried  on  after  the  marriage ;  but  consisted 
of  fixtures  and  articles  of  furniture  kept  for  use  and  easily 
distinguishable  firom  the  mass  of  property  in  the  store  or  gro* 
oerj  kept  and  managed  by  the  husband  in  the  name  of  the 
wife.  As  to  property  of*  that  character  declared  by  hiw  to  be 
the  separate  property  of  the  wife,  in  t^e  use  of  it  by  the  wife 
in  connection  with  her  husband,  and  for  their  joint  benefit 
during  coverture,  I  see  no  evidence  of  "dedication  and  de- 
votion "  to  the  husband.  Living  with  her  husband,  she  can 
only  use  it  with  him  and  for  the  benefit  of  both,  and  by  its 
use  no  fraud  is  perpetrated  and  the  creditors  of  the  husband 
suffer  no  wrong.  {Merritt  v.  Lyouy  8  BarU,  110.)  If  by  any 
act  of  hers  she  has  estopped  herself  from  claiming  the  property 
as  against  the  sheriff  and  the  judgment  creditors  of  her  hus- 
band, such  acts  may  be  shown  upon  another  trial,  and  the 
assignee  will  be  barred  of  his  action.  There  is  some  evidence 
tending  to  show  that  the  property  was  taken  without  objection 
from  her  after  she  was  asked  by  the  sheriff  to  select  the  pro- 
perty she  owned  at  the  time  of  her  marriage  from  the  residuci 
and  told  that  such  property  would  not  be  taken.  The  evidence 
upon  this  point  is  conflicting,  and  the  referee  has  not  passed 
upon  it.  In  regard  to  the  rest  of  the  property,  that  which  was 
used  by  the  husband  as  merchandise  in  the  business  carried 
on  by  him  in  the  name  of  his  wife,  whether  a  part  of  the 
goods  which  were  the  property  of  the  wife  before  marriage  or 
bought  -subsequently  by  the  husband  on  credit,  or  with  the 
profits  of  the  business  and  the  earnings  and  aqcumulations  of 
the  husband  in  the  business,  I  agree  with  the  court  beloW 
that  they  must  be  considered  the  property  of  the  husband  and 
liable  to  his  debts.  , 

The  action  is  trespass  de  bonis  asportatia  ;  the  complaint  alleg- 
ing the  taking  and  carrying  away  of  the  goods  and  chattels 
from  the  premises  and  possession  of  Lucy  Sherwood,  and  the 
sale  and  disposal  thereof  by  the  defendants.  The  sale  of  ths 
goods  was  in  September,  1868 ;  and  then  the  causes  of  action,' 
II  any, ,  acerued  to  Mn.  Sherwood.    The  assignment  to  tho 
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plaintiff  was  in  April,  1864,  and  tmnaferred  the  ^*  goods  and 
ohattela  as  well  as  all  daims  and  demands  for  any  portion  of 
them  against  Blder  and  fainter/'  two  of  the  defendants. 

1.  A  right  of  action  for  the  taking  and  oon version  of  per- 
sonal property  is  assignable,  and  the  assignor  may  recover  the 
value  of  the  property  in  his  own  name.  {McKee  v.  Judd,  2 
Kern.,  622 ;  JSutler  v.  K  Y.  A  R  R  R  Oo^  22  Barb.,  110.) 
2d  An  assignment  of  the  property  by  name  after  the  oonver* 
sion,  carries  the  right  of  action  for  the  conversion,  ut  res  magis 
valeat  quam  pereaL  Courts  will  give  effect  to  a  transaction  if 
possible,  and  so  construe  an  instrument  as  to  give  effect  to  the 
intent  of  the  partiea  In  Waldnm  v.  Willard  (17  N.  Y., 
466),  goods  in  charge  of  a  common  carrier  having  been  dama* 
ged  were  sold  by  him.  The  owner  assigned  ''  all  his  interest 
in  the  goods"  to  the  plaintiff,  and  it  was  held  a  valid  assign- 
ment of  the  right  of  action  against  tiie  carrier  for  non-delivery 
under  his  contract  Here,  however,  the  assignment  not  only  . 
transferred  the  goods  but  all  "  claims  and  demands  for  "  them, 
and  thus  in  terms  included  the  right  of  action,  certainly  against 
two  of  the  defendants.  By  the  act  of  1848,  as  amended  in 
1849  (Laws  of  1848,  p.  807,  ch.  200 ;  Laws  of  1849,  p.  528,  • 
ch.  875),  the  goods  and  property  which  belonged  to  Mis.  Sher- 
wood at  the  time  of  her  marriage,  were  not  subject  to  the  dis- 
posal of  her  husband  or  liable  for  his  debts,  but  '^  continued 
her  sole  and  separate  property  as  if  she  were  a  single  female." 
These  acts  demand  a  liberal  construction  to  carry  into  effect 
the  beneficent  intent  of  the  legislature*  The  design  was  not 
to  render  the  property  inalienable  d  taring  coverture,  but  to 
secure  to  the  wife  the  beneficial  use  of  it  .  In  respect  to  pro- 
perty owned  by  her  at  the  time  of  the  marriage,  it  relieved 
her  from  the  common-law  disabilities  incident  to  ooverturCi 
and  continued  to  her  her  rights  as  if  she  had  remained  sola 
The  property  continued  "  her  sole  and  separate  property ;"  that 
is,  her  property  absolutely  and  with  all  the  incidents  of  pro- 
perty, and  aa  "  if  she  were  a  single  female;"  Property  con- 
sidered as  an  exclusive  right  to  things  contains  not  only  a  right 
to  use  th»ufi  but  a  righ^  to  dispose  of  them  either  by  excbang- 
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ing  them  for  other  thiogg  or  by  giving  thekn  away  to  any  other 
person  without  any  consideration,  or  even  throwing  them 
away.  The  property  continues  in  her  without  qualification, 
and  with  all  the  rights  which  a  font  nie  or  other  person  not 
under  disability  could  take  or  enjoy  in  respect  to  it  The  act 
of  1849  expressly  ooD&n  upon  a  married  womaa  the  right  to 
hold  and  convey  proper^  received  by  gift^  devise  or  grant 
from  any  person  other  than  her  husband,  and  this,  with  the 
succeeding  very  liberal  legislation  in  behalf  of  married  women, 
shows  very  clearly  that  it  was  not  in  the  mind  of  the  legisla- 
ture to  qualify  the  property  that  was  continued  in  women 
after  marriage,  or  restrict  them  in  the  enjoyment  or  disposal 
of  their  separate  estata  That  a  married  woman  may  effectu- 
ally dispose  of  property  which  is  either  hers,  or  treated  by  her 
husband  as  hers,  is  clearly  to  be  implied  from  the  case  of  Ed- 
gerton  v.  Thonuu  (6  Seld.,  40).  There  a  mortgage  by  the  wife 
of  the  husband's  goods  was  holden  valid,  the  husband  standing 
by  and  assenting  to  it  The  assent  of  the  husband  was  only 
important  as  estopping  him  from  claiming  the  goods  as  his 
own,  after  permitting  the  wife  to  deal  with  them  as  htrs.  To 
give  the  statute  a  more  limited  construction  would  be  to  add  to 
the  disabilities  of  the  wife ;  for  then,  her  property  could  neither 
be  applied  by  her  husband  nor  by  herself  for  her  benefit^  to 
supply  her  wants  or  minister  to  her  comforta  The  statute 
gives  her  the  property,  and  she  takes  it  with  all  the  incidents 
of  ownership  absolute  and  unqualified  Her  assignment  was 
therefore  valid,  and,  as  we  have  seen,  it  carried  with  it  the  right 
of  action  against  the  defendants.  Upon  the  &cts  as  found 
by  the  referee  as  to  the  sixty  dollars'  worth  of  property  belong- 
ing to  the  wife  at  her  marriage  with  Sherwood,  the  judgment 
of  the  court  below  was  wrong  It  must  therefore  be  reversed^ 
and  a  new  ival  granted ;  costs  to  abide  event 

WBiaHT,  J.,  dissented ;  all  the  other  judges  concurring^ 

Judgment  reversed,  and  a  new  trial  oideied. 


SmTH.— You  X.  49 
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118   64  Davis  v.  Spencek,    . 

The  jarifldidion  given  to  die  County  Courts  for  the  costody  of  h»bitasl 
drunkards  (Code,  { 30^  sub.  8)  is  general,  not  limited  to  those  having 
estates  of  less  than  $250. 

The  refierenoe  in  subdivision  eleven  of  the  same  seotion  to  the  powers  of 
the  old  Courts  of  Common  Pleas  in  this  mi^tter  does  not  limit  the  effect 
.  of  subdivision  eighty  but  was  intended  to  continue  in  the  County  Court 
cases  then  pending  in  the  Common  Pleas. 

An  agreement  between  the  payee  of  a  note  and  the  maker,  made  with  the 
assent  of  the  latter*s  partner,  to  apply  the  indebtedness  of  the  payee  to 
such  maker  and  his  partner  in  payment  of  the  note,  operates  inpreaenU 
as  a  satisfaction  of  the  note  pro  tatUo, 

Whether  the  assent  of  the  partner  was  necessary  or  material :  QiuBrt, 

AcrioK  by  the  plaintiff  as  tbe  committee  of  Alva  Davis, 
an  habitual  drunkard,  on  two  joint  and  several  promissory 
notes  made  by  the  defendant  and  one  John  A.  Williams,  and 
payable  to  Alva  Davis  or  bearer.  The  value  of  the  estate  of 
Alva  Davis  was  several  thousand  dollars,  and  the  plaintiff 
was  appointed  committee  of  his  estate  by  the  County  Court ' 
of  Tompkins  county.  The  plaintiff  gave  in  evidence  the 
proceedings  in  the  County  Court  and  his  appointment  as  com- 
mittee, and  that  he  gave  the  requisite  security  and  had  entered 
upon  the  discharge  of  his  duties.  Among  other  objections  to 
the  proceedings,  and  the  title  of  the  plaintiff  as  committee,  the 
want  of  jurisdiction  in  the  court  to  entertain  the  proceedings 
was  uiged,  upon  the  ground  that  the  value  of  the  estate  of  the 
individual  proceeded  against  exceeded  $250.  Upon  the  trial 
the  co-maker  of  the  note  was  sworn  as  a  witness  in  behalf  of 
the  defendant,  and  testified  that  the  payee  of  the  note  was 
indebted  to  him,  and  also  to  himself  and  a  former  partner,  for 
pro|6s»ioni^  f^rvjoos.  to  an  amowt  exceeding  the  notes  in  suit : 
that  after  the  notes  became  due,  and  before  the  institution 
of  the  proceedings  for  the  appointment  of  a  committee  of  his 
person  and  estate,  the  payee  called  on  him  and  desired  to 
have  the  notes  arranged,  saying  that  the  defendant  had  gone 
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to  New  York,  and  hei  WilliamSi  would  have  to  pay  the  notes 
or  get  it  oat  of  the  defendant^  to  which  Williams  replied  that 
the  defendant  was  good,  and  that  if  he  had  to  pay  the  notes 
he  would  do  it;  that  he  would  apply  the  aocount  he  had 
against  the  payee  and  if  there  was  any  balance  against  him 
he  would  pay  it^  and  if  there  was  any  balance  in  his  favor  the 
payee  of  tlie  notes  should  pay  it  The  payee  said,  "very  well, 
any  way  to  get  my  pay."  There  was  some  evidence  of  an 
assent  of  the  partner  of  Williams  to  this  arrangement,  and  that 
the  phuntifi^  on  his  appointment  as  committee,  was  informed 
of  what  had  passed  and  did  not  dissent  from  the  arrangement 
to  set  off  the  one  claim  against  the  other. 

The  action  was  tried  by  a  referee,  who,  among  other  facts, 
found  that  the  payee  of  the  notes  was  indebted  to  Williams, 
or  to  him  and  his  partner,  in  amounts  exceeding  the  notes,  and 
that  so  much  of  that  indebtedness  as  was  necessary  for  that 
purpose  "  was  applied,  on  or  about  th^  12th  day  of  January, 
1864,  before  the  appointment  of  said  committee^  and  before 
the  commencement  of  this  action,  to  the  payment  and  satis- 
&ctLon  of  the  notes  in  suit^  by  an  agreoinent  and  arrangement 
between  the  said  John  A.  Williams  and  the  said  Alva  Davis 
to  that  effect."  He  also  found  the  assent  of  the  partner  of 
Williams  to  that  application,  and  that  the  plaintiff  after  his 
appointment  was  informed  of  the  arrangexhent  and  assented  to 
it  As  matter  of  law  the  referee  decided  that  the  notes  had 
been  fuUy  paid,  satis^ed  and  discharged,  and  gave  judgment  for 
the  defendant  The  Supreme  Court  in  the  sixth  district,  with* 
out  considering  the  ground  upon  which  the  decision  was  placed 
by  the  referee,  affirmed  the  judgment  for  the  reason  that  the 
County  Court  had  no  jurisdiction  in  the  proceedings  for  the 
appointment  of  the  committee. 

From  that  judgment  the  plaintiff  appealed  to  this  courts 
The  cause  was  submitted  on  printed  brie&. 


Samud  Love^  for  the  appellant 
Booofdmcm  &  Finch^  for  the  respondent 
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Allkk,  J.  The  judgment  cannot  be  sustained  upon  the 
ground  upon  which  it  was  put  bj  the  court  below.  By  the 
Revised  Statutes  the  Chancellor  was  charged  with  the  care  and 
custody  of  the  personal  totate  of  all  idiots,  lunatics^  persons 
of  .unsound  mind  and  persons  incapable  of  conducting  their 
own  aflSurs  in  consequence  of  habitual  drunkenness.  (2  R  S., 
p.  62,  §  1.)  The  jurisdiction  of  the  Court  of  Chancery  was  a 
statutory  jurisdiction  and  was  exercised  principally  under  the 
statutes  conferring  and  regulating  it.  The  court  originally 
took  jurisdiction  of  idiots  and  lunatics  as  the  general  delegate 
of  the  authority  of  the  Crown  as  parens  pcUruB,  and  by  a  special 
authority  of  the  Crown  under  its  sign  manual  The  juris- 
diction was  not  inherent  in  the  Court  of  Chancery,  or  the  Chan- 
cellor as  Chancellor.  (2  Story  Eq.  Jur.,  §§  1862-1864,  1885- 
1837.)  The  jmisdiotion  conferred  upon  the  Court  of  Common 
Pleas,  and  in  vacation  upon  the  first  judge  of  the  county,  to 
take  jurisdiction  of  applications  in  cases  of  habitual  drunkards 
made  by  the  overseer  of  the  poor,  when  the  property  of  the 
drunkard  was  less  than  $250  in  value,  did  not  interfere  with  or 
divest  the  jurisdiction  conferred  generally  upon  the  Chancellor, 
but  simply  authorized  a  special  proceeding  in  a  single  and 
special  casa  (2  R.  S.,  p.  62,  §§  2-1.)  The  power  of  the  Court 
of  Chancery  in  these  cases,  firom  its  long  exercise,  came  to  be 
regarded  as  a  branch  of  its  equity  jurisdiction,  and  as  of  kin 
to  th&t  exercised  by  it  over  in£uits  and  others,  the  wards  of 
the  court  Under  the  Constitution  of  1846  an  entire  new 
distribution  of  judicial  powers  was  authorized,  and  the  Court 
of  Chancery  was  abolished  and  its  powers  were  delegated  to 
other  tribunals  General  jurisdiction  in  law  and  equity  was 
conferred  upon  the  Supreme  Court,  and  the  legislature  was 
authorized  to  confer  equity  jurisdiction  in  special  cases  upon 
the  county  judge,  and  it  was  provided  that  the  County  Court 
should  have  jurisdiction  in  special  cases  as  the  lepslature  might 
prespribe.  (Const,  Art  6,  §§  8,  14.)  In  pursuance  of  this 
authority,  in  the  first  organization  of  the  judiciary  and  the 
distribution  of  judicial  power,  the  legislature,  in  the  "judi- 
ciary act ''  of  1847,  enacted  that  the  County  Court  should  have 
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equity  jurifldictioD,  amongst  other  things,  ^'for  the  care  and 
custody  of  lunatics  and  habitual  drunkards  residing  in  the 
county."  (Sess.  Laws  of  1847,  p.  828,  §  81.)  This  act  in  respect 
to  other  parts  of  thq  jurisdiction  conferred  -on  the  County 
Courts,  and  within  the  same  reason  as  this  particular  branchy 
to  wit,  the  foreclosure  of  mortgages,  partitions,  Ac.,  has  been 
held  to  be  constitutional.  {Daubleday  y.  BeaA,  16  N.  T.,  80 ; 
Arnold  y.  BeeSf  18  id.,  67;  Ben^m  y.  OrwMcdl,  26  Barb., 
218.)  l%e  Code,  taking  the  place  of  the  judiciary  act,  gaye 
the  County  Conrt  jurisdiction  in  seyeral  special  cases,  andj 
among  others,  "  the  care  and  custody  of  the  person  and  estate 
of  a  lunatic  or  person  of  unsound  mind,  or  an  habitual 
drunkard  residing  within  the  county."  (Code,  §  80,  sub.  8.) 
There  is  no  restriction  upon  the  jurisdiction,  and  the  only 
condition  imposed  is  the  residence  of  the  person  proceeded 
against  within  the  county.  In  all  other  respects  the- juris- 
diction is  concurrent  with  that  of  the  Supreme  Court  It 
was  not  intended  to  continue  the  special  and  limited  juris- 
diction of  the  Common  Pleas  concerning  habitual  drunkards. 
It  is  conferred  in  different  terms  with  a  different  limitation 
and  embraces  other  objects,  to  wit,  all  persons  of  unsound 
mind  as  well  as  drunkards.  If  the  limit  to  the  jurisdiction 
of  the  Common  Pleas,  as  regarded  proceedings  against  ha« 
bitual  drunkards,  is  deemed  to  attach  to  the  same  jurisdiction 
transferred  to  the  County  Court,  the  anomaly  will  exist  of  a 
jurisdiction  conferred  by  the  same  clause  and  in  the  same 
words  embracing  two  distinct  matters,  but  of  the  same  general 
character,  in  respect  to  one  of  which  however  it  will  be  com 
fined  to  cases  where  property  of  less  value  than  $260  is  in- 
volved ;  and  as  to  the  other,  there  will  be  no  such  limitation. 
The  anomaly  will  not  be  the  less  remarkable  from  the  &ct 
that  no  reference  is  made'  in  the  act  to  the  value  of  property 
as  an  element  of  jurisdiction.  The  reference  in  the  11th  sub* 
division  of  the  same  section,  to  the  powers  conferred  upon 
the  Common  Pleas,  and  the  judges  thereof,  respecting  habitual 
drunkards,  was  not  designed  and  cannot  have  the  effect  to 
qualify  the  jurisdiction  conferred  in  other  and  more  absolute 
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and  unqualified  terms  by  the  former  subdiviBion.  The  sub- 
ject of  habitual  drunkards  was  unnecessarily  mentioned  in 
Bubdiyision  11,  so  far  as  proceedings  thereafter  to  be  com- 
menoed  are  isonoemed,  but  they  were  referred  to  for  greater 
caution  and  to  continue  in  the  County  Oourt,  cases  and  pro* 
ceedings  which  might  hare  been  ooalmenced  in  the  Common 
Pleas  or  before  the  first  judge  thereof;  and  for  that  purpose  the 
reference  to  it  may  have  been  welL  The  County  Court  doubt- 
less had  jurisdiction  to  issue  the  commission  and  appoint  the 
oommittee. 

The  judgment  must  be  sustained,  if  at  all,  upon  the  report 
of  and  for  the  reasons  assigned  by  the  referee.  The  grant  of 
general  jurisdiction  in  the  special  cases  mentioned  by  section 
30  of  the  Code  is  utterly  repugnant  to  the  idea  of  a  simple 
continuation  and  transfer  of  the  restricted  and  very  special 
jarisdiction  of  the  Common  Pleas  under  the  Bevised  Statutes, 
and  is  not  therefore  afiected  by  the  saying  provision  of  section 
471  of  the  Code. 

The  referecf  has  passed  upon  the  question  of  fiict  involved 
in  the  issue,  and  if  there  was  any  evidence  his  conclusions  of 
fact  are  not  Veviewable  by  this  court  They  were  not  reviewed 
by  the  Supreme  Court,  by  which  tribunal  alone  they  were 
reviewable.  If  there  was  no  evidence,  the  decision  would  be 
erroneous  in  law.  .  Comstock,  J.,  in  Hayt  v.  Thompson's  JSc- 
ecutor^  19  N.  Y.,  212,  says:  "Questions  of  fact  are  not  before 
^y  «  *  (i  rpiiQ  distinction  is,  that  the  subordinate  courts, 
in  reviewing  trials  have  the  power  of  passing  upon  questions 
of  &ct  as  well  as  law,  while  the  office  of  this  court  is  to  cor- 
rect errors  of  law  only."  The  referee  has  found  an  applica- 
tion of  the  indebtedness  of  Alva  Davis  to  WiUiams,  or  Wil- 
liams and  Burger,  with  the  assent  of  Burger,  to  the  payment  and 
aatis&ction  of  the  notes  in  suit  Upon  that  fact  he  predicates 
his  conclusion  of  law  that  the  notes  were  fiilly  paid,  satisfied 
and  discharged.  There  was  no  error  in  the  legal  conclusion 
of  the  referee  assuming  the  fact  upon  which  it  rested  to  have 
been  established.  Comyn's  Digest,  Accord,  B.  4,  lays  down  the 
ptoposition  that  *^an  accord  with  mutual  provisions  to  perform 
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is  good|  though  the  thing  be  not  peiforn^ed  at  tha  time  of 
action ;  for  the  partjr  has  a  remedy  to  compel  the  pei£>rmaQC&'* 
This  is  not  inconsistent  with  the  principle  that  an.  aooord,  to 
b^  an  action,  must  be  executed  The  .mutual  promises  are 
r^rded  as  the  execution  of  the  accord|  the  satis&ction  of  the 
original  contract  contemplated  by  the  partis  Aa  agreemeftt 
that  a  debt  due  or  to  become  due  shall  be  deemed  pro  tonio^  a 
payment  on  a  debt  due  from,  the  creditor,  opej^tes .  as  m  aatis- 
Action.  Nothing  further  is  to  be  done  by  the  parties  in  exe> 
cution  of  the  agreement;  the  debt. is  in  judgment  of  law  flai^ 
isfied.  When,  by  an  ^tgreement  under  seal  between  A  and  B» 
a  oontroyersy  between  them  was  submitted  to  arbitiatioi),  and 
it  was  agreed  that  the  sum  to  be  awarded  by  the  arUtratoia  in 
fiivor  of  B  should  be  credited  on  a  note  which  A  held  against 
By  it  was  held  that  the  amount  and  award  operated  as  a  satis^ioi^ 
tion  pro  tanto  of  the  nota  {Hunt  y.  Olarkf  12  John.,  874.)  So 
an  agreement  made  after  the  giving  of  a  note  that  a  debt  con- 
templated to  be  contracted  by  the  payee  with  %  third  person, 
should  be  albwed  in  payment  of  the  note,  is  a  valid  agi^eementi 
and  the  debt  when  contracted  may  he  shown  in  payment  of. 
the  note  under  the  general  issua  {Eavea  y.  Hendenonf  17 
Wend.,  190.)  Formerly  there  appears  to  haye  been  a  doubt 
whether  an  agreement  to  set  off  precedent  debts  operated  as  a 
payment,  satisfaction  or  extinguishments  An  aoeord  that  each, 
of  the  parties  should  be  quit  of  actions  .hgainst  the  oth^r  was* 
said  not  to  be  good  because  it  was  not  any  satis&ction.  (Baeu 
Abr.,  Accord,  a.)  But  theieis  no  difforence  in  principle  between- 

an  agreement  concerning  debts,  one  of  wluvdi  is  t^  be  ooi^tnoted 
in  the  future  as  in  JBitw  ▼•  Emderwi^  and  an  sgreement  oour 
cerfiing  debts  already  existing;  and  it  hap  been  4wded  that  Mi 
agreement  to  discontinue  and  a  discontinuance  of  cioea  actions 
for  fidse  imprisonment  constitute  an  accord  and  satiafiiction, 
and:  bar  another  action  by  either.  {Foekr  y.  Jhdl^  12  John., 
456.)  Wheneyer  a.yalid  new  Qantoact:  is-  eubstitutad . in  the. 
place  of  the  old,  as  the^  ore^ree  has  found  was  4<»e  in  this  icasei 
an  action  will  not  lie  u|k>u  the  old  coutnc^  buiibe  nanedyi  of. 
the  parties  is  on  the  new  or  substituted  agreement^  althou|^ 
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the  transaction  maj  not  amount  to  a  technical  accord  and  sat- 
ififiEiction.  {Good  y.  Cheesman^  2  B.  &  Ad,  828.)  Where  two 
brothers,  A  and  B,  principal  and  surety  in  an  annuity,  had,  in  all 
agreement  between  them  and  a  third  brother  for  the  settlement 
of  their  af&irs,  declared  that  the  bond  was  the  debt  of  B,  the 
surety,  it  was  held  that  this  agreement^  whether  subsequently 
acted  upon  or  not^  was  a  binding  accord  between  A  and  R 
(Oartumght  y.  Cbohe,  8  B.  &  Ad,  701.)  BOb  y.  Mesnard  (10 
Ad  &  R  N.  S^  266),  is  in  principle  not  unlike  JBaves  r.  Bender- 
ton  {supra).  The  action  was  by  payers  against  acceptors  of  a 
bill  The  defendants  became  the  acceptors  for  the  accommo- 
dation of  one  Bundle,  and  the  plainti£&,  the  payees,  agreed  to 
appropriate  certain  moneys  which  they  expected  to  receive  in 
discharge  of  the  bilL  They  subsequently  received  the  money 
imd  the  court  held  it  a  payment  of  the  bill  pro  iarUo.  Lord 
DsNKAIf,  Ch.  J.,  says :  it  was  competent  for  the  parties  to 
agree  beforehand  that  the  money  should  be  specifically  applied 
to  the  discharge  of  the  liability  on  the  bill  j>ro  tonft>,  "  and  it 
seems  to  be  the  good  sense  of  the  transaction  to  treat  it  as  so 
much  money  paid  to  the  plaintiff  by  Hundle  on  their  account 
and  as  their  agent" 

Gardiner  t.  Oallender  (12  Pick.,  874),  is  in  point  and  decides 
that  when  R  H.  B.,  one  of  the  executors  of  A.  S.,  gave  to  the 
executors  of  W.  P.  a  memorandum  as  follows:  ''It  is  agreed 
that  the  sum  of  $8,285,  due  from  K  H.  B.  to  the  estate  of  W. 
P.,  shall  be  applied  on  a  certain  note  for  $6,000  now  held  by 
the  representatives  of  A.  S.,"  the  memorandum  amounted  to 
^  a  payment  on  the  note  and  was  not  merely  an  executory  agree- 
ment The  fiict  that  a  memorandum  in  writing  was  made  of 
the  agreement,  does  not  vary  its  legal  effect  It  was  not 
required  by  any  law  to  be  in  writing.  The  courts  as  in  HiUs  v. 
Mesnardj  sought  the  good  sense  of  the  transaction,  and  to  give 
effect  to  the  sensible  arrangement  of  the  parties,  holding  that 
it  could  not  be  necessary  in  order  to  connect  the  one  debt  with 
the  other  by  an  agreement  in  presently  that  there  should  be  the 
vain  formality  of  passing  the  money  firom  one  party  to  the 
other  and  returning  it  again  to  the  party  fix>m  whom  it  just 
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came,  or  that  a  formal  release  or  receipt  should  be  executed. 
This  case  is  not  cited  by  counsel  or  alluded  to.bj  the  court  in 
the  subsequent  case  of  Oary  y.  Bcmcrofi  (14  Pick.,  815X  but 
the  latter  was  decided  upon  a  ground  which  distinguished  it 
from  the  former  case ;  the  court  holding  in  the  case  last  cited 
that  the  agreement  was  executory  and  not  executed,  requiring 
some  further  act  to  be  done  before  the  one  note  would  operate 
as  payment  or  extinguishment  fro  tanto  of  the  other.  DAoa 
v^  /Sfe£K>9»  (9  Met,  841),  followed  Qxty  y.  Bancrofi^  and  was 
decided  upon  the  same  ground.  Another  point  was  in  the  case, 
'to  wit:  that  one  of  the  partners  interested  in  the  debt  which  it 
was  sought  to  apply  in  payment  as  the  individual  debt  of  one 
of  his  partners,  had  not  beensconsulted,  and  had  no  knowledge 
of  the  contemplated  arrangement  Whether  such  consent  was 
material  or  necessary  is  doubtful.  See  WijiOacit  v.  ^thaJO,  (7 
M.  &  W.,  264),  in  which  it  was  held,  that  to  an  action  by  three 
plaintijOb  for  a  joint  demand,  a  plea  of  an  accord  and  satisfiic- 
tion  with  one  of  the  plaintiffs  by  a  part  payment  in  cash  and 
a  set-off  of  a  debt  due  j&om  that  one  to  the  defendant,  was 
good  ?rithout  alleging  any  authority  frooi  the  other  two  plain- 
tiff to  make  the  settlement 

There  was  some  evidence  tending  to  prove  the  fact  found 
by  the  referee.  Evidence  was  given  of  the  n^otiation  between 
the  parties  upon  the  subject,  and  what  each  party  said,  a^d 
that  all  parties  had  acquiesced  in  the  arrangement,  or  without 
any  arrangement  had  suffered  the  debts  to  remain  as  they  were^ 
without  attempting  to  enforce  them'  for  several  years.  Whether 
the  minds  of  the  parties  met  upon  any  terms,  and  if  so  what 
were  the  terms  of  such  aggregatio  merUium  was  a  question  of 
fact  for  the  referee,  whose  conclusions  are  final  in  this  court,  not 
having  been  reviewed  by  the  court  below.^  *  He  lias  found  upon 
the  evidence  that  the  parties  did  agree  that  the  mutual  debts 
should  be  applied  in  cancelment  and  discharge  of  each  other, 
so  £Eir  as  they  equaled  each  other  in  amount  and  to  the  amount 
of  the  smallest,  and  that  without  any  further  action  by  them 
— that  is,  that  the  agreement  was  executed,  not  executory. 
Whatever  might  be  our  conclusions  upon  the  evidence,  were 
Smith.— Vol.  X.  60 
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we  called  upon  to  pass  upon  and  declare  the  effect  of  it^  we 
cannot  say  there  was  no  evidence.  Not  only  was  there  some 
evidence,  but  it  was  as  Btrong,  if  full  effect  is  given  to  the  Ian* 
guage  proved  by  the  witness,  as  it  was  in  Oardner  v«  OaUender. 
The  judgment  most  be  a£Bjrmed. 

DavibSi  J.,  also  delivered  an  opinion  for  affirmance,  and  all 
the  judges  concurred. 

Judgment  affirmed. 


MoBBis  et  al.  Administrators,  v.  Patchik. 

The  attestation  of  a  Judgment  of  a  State  oonrt,  m  order  to  make  it  evi- 
dence in  another  State,  under  the  act  of  Congress,  must  be  signed  by 
the  derk :  the  attestation  of  a  deputy-clerk  is  insufficient 

Such  a  defect  is  not  cured  by  the  certificate  of  the  presiding  magistrate  of 
the  State  court  that  the  attestation  is  in  due  form,  and  authorized  by  the 
State  law.  It  la  immaterial  that  the  attestation  conforms  to  the  law  of 
the  State:  it  must  conform  to  the  act  of  Oongreas. 

In  order  to  make  the  record  of  a  judgment  evidence,  it  must  be  signed  by 
the  officer  authorized  by  law,  and  must  have  been  filed  in  the  proper 
office.  Where  the  record  itself  fiiils  to  show  these  essentials  to  its  vali- 
dity, a  9eem3  that  it  is  inadmissible  to  sustain  process  founded  thereon, 
efven  though  attested  in  the  manner  required  by  the  act  of  Gongreas 
to  authenticate  a  judgment 

Appeal  from  the  Supreme  Court  The  judgment  involvea 
only  questions  of  evidence.  On  the  trial|  copies  of  several 
*  ipecords  of  courts  in  the  State  of  Ohio  were  offered  in  evidence 
certified  to  be  copies  in  the  name  of  the  derk  by  a  deputy; 
the  deputy  signing  the  name  of  the  clerks  with  the  addition 
of  his  title,  adding,  "  By  F.  S.  Smith,  Deputy  Clerk."  The 
presiding  judge  of  the  court  added  his  certificate  that  the 
individual  named  in  the  certificate  as  clerk  was  such  derk,  and 
had  the  custody  of  the  original  record  of  the  court,  and  that 
the  person  signing  the  certificate  as  deputy  clerk  was  such 


ALBANT,  MABGH,  18«2.  895 

Itorto  •.  Fatdiia. 

_^___^__  • 

deputy  ^  dolj  appointed  and  qualified^  and  authorized  bj  the 
laws  of  the  State  of  Ohio  to  certify  as  aforesaid,  and  that  said 
attestation  to  said  copy  of  said  record  is  in  doe  form  of  law." 
Objection  was  taken  that  the  copies  were  not  attested  bj 
the  derk  of  the  court  as  required  by  the  act  of  Oo\igreB8|  and 
that  an  attestation  by  a  deputy  clerk  did  not  entitle  them  to 
be  read  in  evidence.  This  objection  was  orerruledi  and  the 
record  admitted.  There  was  another  question  of  evidence 
which  is  sufficiently  stated  in  the  following  opinion.  The 
plaintiff  had  a  verdict  and  judgment^  and  it  having  been 
affinn.ed  at  general  term,  the  defendant  appealed  to  this  court 

Frederie  E.  OomweU^  for  the  appellant. 

A,  P.  Laninff,  for  the  respondents. 

Allen,  J.  The  act  of  Congress  provides  that  '^  the  records 
and  judicial  proceedings  of  the  courts  of  any  State  shall  be 
proved  or  admitted  in  any  other  court  within  the  United 
States  by  the  attestations  of  the  derk  and  the  seal  of  the  court 
annexed,  if  there  be  a  seal,  together  with  a  certificate  of  the 
judge,  chief  justice  or  presiding  magistrate,  as  the  case  may 
be,  that  the  said  attestation  is  in  due  form."  (Act  of  May  26, 
1790,  §  1 ;  1  Story  Laws  U.  S.,  98.)  Thi^  act  was  passed  pur* 
suant  to  the  Constitution,  conferring  the  power  upon  Congress 
to  prescribe  the  manner  in  which  pubhc  acts,  records  and 
judicial  proceedings  of  one  State  shall  be  proved  in  any  other 
State  and  the  effect  to  be  given  to  them.  (Const  IT.  S.,  art  4^ 

§1.) 

The  act  prescribes  the  persons  by  whom  the  records  shall 
be  attested,  but  the  form  of  the  attestation,  and  that  alone,  is 
not  prescribed,  but  most  conform  to  the  usage  of  the  State  in 
which  the  record  is  and  not  to  that  of  the  United  States  or  ol ' 
the  State  in  which  it  is  to  be  used  as  evidence.  The  presiding 
judge  can  alone  certify,  and  the  record  is  not  well  proved  by  a 
certificate  by  any  other  judge  of  the  same  court,  although  of 
equal  authority  and  rank  within  the  State.  It  must  appear 
by  the  certificate  that  the  judge  is  not  only  "a"  judge  of  the 
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oourti  but  that  he  is  "  the  chief  judge  or  presiding  magistrate," 
when  there  are  more  judges  th&n  one  of  the  court  from  which 
the  record  emanates.  (C!ow.  k  Hill's  Notes,  p.  1181,  note 
771,  and  cases  cited.)  In  Stephens  y.  Bannister  (8  Bibb,  869), 
it  was  held  that  a  record  for  the  court  of  the  district  of  Union, 
South  Oarolina,  with  the  ordinary  clerk's  certificate  under  the 
seal  of  the  court,  certified  to  be  in  due  form  by  two  judges, 
one  stating  himself  to  be  the  judge  '^  that  presided,  and  one 
of  the  judges  of  the  Supreme  Court  of  law  of  said  State,"  and 
the  other  stating  himself  to  be  the  ^'  senior  judge  of  the  court 
of  law  of  said  State,"  was  not  suiBicientlj  authenticated. 

So,  too,  the  attestation  is  directed  to  be  by  the  clerk,  and  not 
by  any  person  acting  as  a  substitute  for  the  clerk,  or  possess- 
ing  like  power  under  the  State  lawa  Ih  making  the  c^srtificate, 
which  is  made  evidence  under  the  act  of  Congress,  the  clerk 
derives  his  authority  from  the  Federal  and  not  from  the  State 
laws,  and  the  certificate  has  vitality  and  effect,  not  by  reason 
of  the  official  character  of  the  officer  making  it  under  the  laws 
of  the  State,  but  in  virtue  of  the  act  of  Congress  prescribing 
it  as  the  mode  of  proof  in  this  particular  casa  The  certificate 
of  the  judge  is  as  to  the  form  of  the  attestation ;  that  is,  that^ 
in  the  attestation  the  forms  in  use  in  the  State  from  which  the 
record  comes  have  been  observed.  {Ferguson  v.  Harwood^  7 
Cranch,  408 ;  Conk.  Treat,  2  Ed.,  p.  240.)  It  is  made  neces- 
sary, because  the  courts  of  one  State  cannot  officially  know 
the  forms  of  another  State.  {Smiih  v.  Blagcfe,  1  Johns.  C&,  289.) 
The  certificate  of  the  judge  as  prescribed  by  the  act  of  Con- 
gress, is,  that  the  attestation  of  the  clerk  is  in  due  form,  and  he 
is  not  authorized  to  certify  that  the  certificate  of  any  other  per- 
son is  of  equal  validity  with  that  of  the  derk  in  the  State 
when  made.  The  form  of  the  attestation  is  one  thing,  the 
person  by  whom  it  is  made  quite  another ;  the  certificate  of 
the  judge  determines  the  sufficiency  of  the  former,  the  statute 
alone  declares  the  latter.  Prof.  Greenleaf  lays  down  the  rule 
that  the  clerk  alone  can  certify  under  this  statute,  and  that  the 
certificate  of  his  under-clerk  in  his  absence  is  incompetent  (1 
0reenl.  Ev.,  §  506);  and  to  this  he  cites  Sampson  v.  Overton 
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(1  Bibb.,  409).  The  certificate  of  the  judge  as  to  the  authority 
of  any  person  other  than  the  derk  to  make  the  certificate,  is 
of  no  more  force  than  would  be  a  like  certificate  as  to  the 
effed  of  the  judgment  Again,  if  a  deputy  clerk  or  other 
person  could  make  the  certificate  by  reason  of  the  power 
conferred  upon  him  by  the  State  laws,  ^nd  thus  satisfy  the  act 
of  Congress,  such  law  should  be  proved  as  other  facts  are 
proved  or  as  other  laws  are  proved,  and  not  by  the  certificate 
of  the  judge,  which  is  not  made  evidence  of  any  such  fact. 
The  records  were  not  competent  evidence  and  were  improperly 
admitted. 

Another  objection  to  the  records  was,  that  they  did  not  pur- 
port to  have  been  signed  by  any  judge  of  the  court  or  by  any 
other  officer,  and  it  did  not  appear  that  they  had  been  filed  in 
the  proper  offite  or  in  any  office. 

The  third  and  tenth  sections  of  the  statute  of  Ohio,  passed 
in  1858,  and  given  in  evidence,  transfer  the  business  from  the 
Superior  Court  of  Cleveland,  to  the  Common  Pleas  of  Cuya- 
hoga county,  and  provided  for  a  signing  of  the  record  of 
judgment  by  a  judge  of  the  Court  of  Common  Pleas  in  all 
cases  where  a  complete  record  thereof  had  been  made  in  the 
Supreme  Courts  but  not  signed  by  a  judge  thereof  as  well  as 
when  a  cause  had  been  disposed  of  in  said  court,  of  whic£  a 
complete  record  had  not  been  made.  The  cause  or  proceeding 
against  the  steamboat  appears  to  have  been  disposed  of  by  the 
Superior  Court  in  1852,  but  when  the  record  thereof  was  made 
or  filed  does  not  appear.  It  is  not  signed  either  by  a  judge  of 
the  Superidr  Court  or  Court  of  Common  Pleas.  It  would  seem 
from  the  certificate  of  the  clerk,  to  be  one  of  that  class  of  cases 
transferred  to  the  Common  Pleas,  in  which  a  complete  record 
had  been  made,  but  which  lacked  the  signature  of  the  judge 
to  make  it  perfect  as  a  record  of  the  judgment  The  record 
of  the  other  judgment  is  firom  the  Court  of  Common  Pleas 
and  is  not  signed,  and  does  not  appear  ever  to  have  been  filed, 
except  as  it  is  certified  to  have  been  copied  from  the  record  of 
the  court  I  infer  that  it  is  a  record  already  made  up,  and 
only  lacking  the  signature  of  the  judge  to  make  it  perfect  and 
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entitle  it  to  be  filed  as  a  jadgment  record,  upon  which  final 
process  may  issue.  It  certainly  should  appear  in  some  way 
that  the  records  were  reeords  of  judgment^  valid  as  such,  and 
that  they  were  on  file  before  the  final  process  issued  upon  them, 
especially  as  to  the  judgment  against  the  steamer,  the  return 
of  the  final  process  upon  which  unsatisfied  is  relied  upon  as  a 
breach  of  the  condition  of  the  bond  for  the  return  of  the  ves- 
sel. A  transcript  of  the  proceedings  or  a  history  of  the  action 
does  not  become  a  record,  until  it  has  been  signed  by  the  officer 
designated  by  statute.  The  forms  prescribed  by  law  for  evi- 
dencing and  perpetuating  the  evidence  of  the  judgment  of  the 
court  must  be  pursued.  {Marvin  v.  Herrick,  5  Wend.,  109 ;  Barrte 
V.  Dana,  20  John.,  807 ;  Butler  v.  Lewis,  C.  P.,  10  Weni,  541 ; 
McDonald  v.  Bunn,  8  Denio,  45 ;  Bex  v.  Smith,  8  B.  &  C,  841 ; 
1  Arch.  Pr.,  486,  9  Ed.)  The  papers  were  imperfect  as  records 
of  judgment  and  should  have  been  excluded.  Not  having  been 
signed  or  filed  as  required  by  law,  they  did  not  authorise 
the  issuing  of  executions  founded  thereon.  (See  cases  cited 
before.)  It  is  possible  that  because  they  had  not  been  signed 
they  had  not  been  filed  as  judgment  records,  but  were  simply 
a  part  of  the  ordinary  files  of  tiie  court  awaiting  the  signature 
of«  the  judge.  For  these  errors  of  the  learned  justice  upon  the 
trial,  the  judgment  must  be  reversed. 

^11  the  judges  concurring, 

Judgment  reversed,  and  a  new  trial  ordered. 
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MuLUNS,  Jr.,  V.  The  Pxople. 

A  oommoa-law  certiorari  to  review  »  summary  oonviction  under  a  penal 
ttatnte  brings  up,  not  only  questions  affecting  the  jurisdiction  of  the 
magistrate  and  the  regularity  of  the  proceedingSi  but  the  question 
whether  there  was  any  eyidenoe  to  warrant  the  conviction. 

In  such  oaseS)  the  evidence  must  appear  on  the  face  of  the  record,  or  the 
oonviction  will  be  quashed. 

The  act  in  relation  to  the  sale  of  bottles,  jko,  (ch.  1 17  of  1860),  imposes  no 
penalty  for  the  secreting  of  a  bottle,  though  subjecting  a  dealer  in  bot- 
tles to  a  search-warrant 

Appeal  from  the  Supreme  Court  MuUins,  a  junk*dealer 
in  the  city  of  New  York,  was  proceeded  against,  before  a 
magistrate  of  that  city,  under  a  complaint  that  he  had  in  his 
possession,  secreted,  a  nxunber  of  bottles  which  were  stamped 
with  the  name  of  one  Knebel,  the  complainant,  who  was 
engaged  in  the  manufacture,  botding  and  rending  of  soda- 
water,  ale,  cider,  &a,  and  that  such  bottles  were  ''  being  sold, 
disposed  of,  bought  and  trafficked  in  by  said  Mullins.'*  A  search* 
warrant  was  issued,  and  the  officer  charged  with  its  execution 
Having  found  one  bottle  stamped  with  Enebel's  mark  oa 
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MuUins*  premises,  he  broaght  the  latter  before  the  magbtrate, 
as  directed  by  the  warrant  The  evidence,  in  addition  to  the 
formal  proof  that  Knebel  had  filed  the  requisite  descriptions 
of  his  mark,  and  had  given  notice  thereof  in  two  newspapers, 
was  that  of  the  constable,  who  testified  that  he  ''found  the 
bottle  at  the  bottom  of  a  barrel  where  there  were  one  hundred 
bottles  or  more  of  diffenent  marks  ;**  that  "  the  barrel  stood 
in  a  yard  where  there  were  three  or  four  thousand  bottles, 
and  the  defendant  was  a  j  unk-dealer  selling  second-hand  bottle&" 
The  magistrate  convicted  the  defendant  and  imposed  a  fine 
upon  him  of  fifty  cents,  in  de&ult  of  payment  of  which  he 
was  committed  to  jail  for  fifteen  days.  '  The  defendant  tmving 
sued  out  a  certiorari^  the  proceedings,  including  the  evidence, 
were  returned  to  the  Supreme  Court,  which,  at  a  general  term 
in  the  first  district^  reversed  the  conviction,  and  an  appeal  was 
brought  to  this  court 

T.  T.  C  Buckky,  for.  the  appellants. 

J.  PatdcUng,  for  the  respondent 

Seij)EN,  Ch.  J.  It  must  be  conceded  ihat  the  statute  under 
which  the  respondent  was  convicted  before  the  justice  is 
peculiar  in  its  provisions,  and  bears  palpable  evidence  upon 
its  face  of  having  been  framed  without  that  care  and  caution 
which  should  attend  the  enactment  of  a  penal  law.  The 
respondent  insists  that  the  act  is  unconstitutionaL  This,  how- 
ever, depends,  in  a  great  degree,  upon  the  construction  which 
18  given  to  it'  The  first  section,  which  simply  authorizes  all 
persons  engaged  in  the  manufacture  and  sale  of  mineral  waters, 
Ice.,  in  bottles  with  names  or  marks  thereon,  to  record  and 
publish  such  names  or  marks,  is,  of  course,  without  olgection. 

The  second  section,  as  amended  by  the  act  of  1860,  declares 
it  to  be  unlawful,  without  the  written  consent  of  the  owner, 
"  to  fill  with  mineral  waters,  or  other  beverage,  any  such  bottle 
so  marked  or  stamped,  or  to  sell,  dispose  of,  buy  or  traffic  in, 
any  such  bottles  so  marked  or  stamped  by  him,  her  or  them 
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of  such  owner  thereof;"  and  imposes  a  penalty  of  fifty  oents 
for  every  violation  of  the  enactment.  This  section  is  very 
awkwardly  framed,  and  would,  if  literally  oonstraed,  be  en- 
tirely self-destructive.  It  could  not,  of  coniae,  have  been 
intended  to  require  the  owner  of  the  bottle  to  procure  his 
own  written  consent  to  its  use  or  sale.  This  would  be 
absurd.  The  manufacturer,  for  whose  protection  the  statute 
was  passed,  might  clearly  fill  his  bottles,  and  sell  them,  witn 
their  contents,  without  any  written  consent  from  himsel£ 
When  he  has  done  this,  the  purchaser  becomes  'Uhe  owner" 
of  the  bottle,  and  is,  therefore,  according  to  the  terms  of  the 
act,  the  party  whose  written  consent  is  requisite  to  any  subse- 
quent use  or  sale.  But  his  written  consent  could  be  no  more 
essential  to  a  sale  by  himself,  than  that  of  the  manufacturer 
to  the  o^ginal  sale ;  nor  would  it  afford  any  protection  to  the 
manufacturer  to  require  it  This,  therefore,  cannot  be  the 
true  construction  of  the  provision. 

The  only  mode  in  which  the  statute  can  b6  made  to  effect 
the  object  of  its  enactment  is,  to  interpret  the  word  "owner" 
as  referring  exclusively  to  the  original  owner  whose  name  or 
mark  is  upon  the  bottle ;  and  the  prohibition  to  extend  only 
to  a  use  or  sale  by,  or  a  purchase  from,  a  person  other  than 
such  original  owner.  Thus  interpreted,  the  provision  is  en* 
tirely  unobjectionable,  and  would  ^u^complish  precisely  what 
the  legislature  no  doubt  intended. 

Bat,  to  warrant  conviction  and  punishment  under  this  sec- 
tion, the  offence  must  be  proved.  The  record  in  this  case 
shows  that  Mullins  was  convicted  by  the  justaoe  of  having 
violated  the  provisions  of  the  act,  in  having  "  secreted "  the 
bottle,  marked  and  stamped  as  described,  upon  his  premises, 
and  in  having  "  sold,  disposed  o^  bought  or  trafficked  "  in  the 
bottles  of  the  complainant  Now  it  is  plain  that  the  secreting 
of  bottles  cannot  subject  a  party  to  a  conviction  under  the 
act  It  authorizes  the  issue  of  a  search-warrant  for  the  pur- 
pose of  finding  the  bottles ;  but  no  other  penalty  is  attached 
to  the  act  of  secreting^  This  act  is  not  mentioned  or  alluded 
to  in  the  second  section,  which  alone  imposes  the  penalty.  To 
Smith. — Vol.  X.  61 
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jtrstifj  the  imposition  of  a  fine  or  imprisonmeiit,  tbe  partjr 
charged  mnst  be  shown  to  have  violated  tbe  provisions  of  thid 
section.  Muilins  was  convicted  ttnder  those  provisions  of 
having  **  sold,  disposed  of,  bought  or  trafllcked  in  "  the  bottles 
of  Knebel.  The  only  evidence  to  support  this  conviction  was 
(he  &ct  that  one  bottle  with  Knebel's  mark  was  found  at  the 
bottom  of  a  barrel  of  bottles  upon  his  premises,  and  that  he 
was  a  dealer  in  old  bottles.  K  this  could  be  supposed  to  prove 
either  of  the  acts  with  Which  he  was  charged,  it  must  be  that 
of  having  unlawMly  bought  tbe  bottle.  It  could  not  prove 
fhttt  he  had  sold  or  trafficked  in  the  bottles  of  Knebel,  as  it 
had  no  tendency  to  show  that  he  ever  had  any  other  in  his 
possession  than  the  one  found.  But  how  could  the  &ct  of  the 
finding  of  tiiis  bottle  upon  his  premises  prove  that  he  had  bought 
it  of  some  person  other  than  Knebel  himself,  which,  upon  our 
eoQstniclaoft  of  the  act,  it  was  essential  to  establish  ?  The 
presumption  provided  for  in  the  first  clause  of  the  third  sec* 
tion  of  the  act  does  not  arise,  as  liiat  attaches  only  upon  proof 
of  the  use  of  the  bottles  for  the  sale  of  mineral  waters ;  and 
Of  this  there  was  no  evidence.  At  common  law  tbe  presump* 
tion  from  tbe  facts  proved  would  clearly  be  that  Hullins  came 
lawfully  into  possession  of  the  bottle.  Hence,  although,  in 
view  of  the  interpretation  which  I  have  given  to  the  statute, 
diere  is  no  objection  to  its  constitutionality,  still  I  see  no  evi* 

■ 

dence  in  the  case  upon  which  the  conviction  can  properly 
rest;  and  the  only  doubt  which  can  exist  as  to  the  propriety 
of  its  reversal  by  the  Supreme  Gourt  arises,  as  I  ^think,  upon 
^  question  whether  the  error  can  be  corrected  upon  a  certio- 
fori,  issued,  not  pursuant  to  any  statute,  but  under  the  estab- 
lished practice  at  common  law. 

An  impression  has  prevailed  to  some  extent  in  this  State, 
Ibuhded  upon  several  decisions  of  our  late  Supreme  Court^ 
that  the  power  of  review  upon  a  common-law  eertSorari  is 
otMiflned,  to  use  the  language  of  Judge  Bttoiosoir,  in  the  case 
of  The  Peqple  v.  The  Judges  of  Dutchess  (28  Wend.,  860),  "to 
questions  touching  the  jurisdiction  of  the  subordinate  tribunal, 
and  the  regulwity  of  its  proceedings,*'    "  If,"  adds  that  learned 


jvdgo,  ^'tkof  aeMttr  exceed  their  pe^rora^  nor  defiart  finmi 
the  fczMi  prawribed  4o  them  'hj  laWi  their  deoisioA  ufton  the 
iDeritBof  the  covtcov^rqr  befi>re  them  is  fieal  end  eondusiTe." 
Thk  has  aever,  I  think;  been  yerj  oordiaUy  eeaeoted  to ;  audi 
from  my  examinatio&  of  the  8ab}eQ^  it  eeoBi  to  meeker  tba% 
at  leeet  za  that  olaas  of  oaiea  where  the  writ  is  used  to  remove 
a  eammajy  coavictioii  had  before  a  magistrate  under  a  penal 
etatuie,  the  dootrine  is  erroneous.,  It  is  trae,  as  haa  been  often 
said,  that  sndk  «  ootlaran' ramoves  only  die  reeoitl ;  and  hence 
it  seems  to  hare  been  inferred  that  the  evideace  upon  which 
the  oonrictaon  was  had  would  not  be  returned.  Bat  it  will  be 
found  to  have  been  conclusively  settled  at  oomfron  law  that 
the  magistcste  in  these  cases  must  insert  the  evidenee  in  the 
xeoord  4af  the  conviction  itself,  for  the  express  purpose  of 
enaHiag  the  snperior  court,  upon  a  removal  of  the  proceed* 
tings  by  eertiorari^  to  detennine  upon  the  face  of  the  convicdoa 
whether  it  was  lawful ;  and  although  the  court  would  not 
interfere  i^pon  a  question  as  to  the  mere  weight  of  the  evidence^ 
yet  a  oonvicti<m  without  any  evidence  to  support  it  has  always 
in  the  Soglish  courts,  been  reversed  or  quashed  ae  enxmeouSi 

I  will  refer  to  a  few  cases  to  show^that  this  has  been  the 
prscticeof  those  courts.  In  the  case  of  JBec  v.  Theeii^  Stra., 
919),  a  o(mvicti(m  by  a  magistrate  under  a  statute  called  the 
^  caudle  act "  was  quashed,  **  beeauae  the  evidence  was  not 
set  ou^  it  being  allejged  that  the  offence  was  JuUy  and  duly 
ftrovei.^  The  report  of  this  case  is  very  short,  and  does  not 
show  how  the  question  was*  brought  before  the  court ;  but  it 
was  undoubtedly  by  certiorari,  as  is  plainly  to  be  infemed  from 
a  previous  case  i^gainst  the  same  defendant  upon  the  same 
statute  (2  Lord  Baym.|  1876),  in  which  the  conviction  wan 
sustained. 

In  a  subsequent  ease,  to  wit.  Hex  v,  Lloyd  (2  Stra.,  900),  in 
which  a  eertiorQn  was  issaed  to  a  Court  of  Quarter  Sesaoae 
to  bring  up  the  proceedings  iqKm  a  removal  of  a  clerk  of  the 
peaoe  from  office,  a  distinction  was  taken  between  aconviction 
and  a  mere  order;  and  it  was  conceded,  both  by  the  counsel 
(l£r.  Strange)  and  the  courti  tha^  in  cases  of  summaiy  eon- 
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yiction,  the  record  most  eontain  the  evidenoe  in  order  that  the 
superior  court  may  see  that  the  conviction  was  legal  The 
chief  justice  said:  "It  is  fbllj  settled,  that,  in  convictions^  the 
evidence  must  be  set  out ;  and,  if  this  was  to  be  considered 
as  a  conviction,  it  therefore  would  be  bad." 

In  Bex  V.  Ciarke  (8  Term,  220),  the  Court  of  King's  Bench 
expressly  held,  that,  upon  a  conviction  of  a  person  for  killing 
game,  without  being  duly  qualified,  the  magistrates  ought  to 
state  in  the  conviction  the  whole  of  the  evidence  for  and 
against  the  defendant  The  object  of  this  requirement,  and 
the  extent  to  which  the  court  will  go  in  reviewing  the  case 
upon  the  merits,  is  shown  by  the  case  of  Bex  v.  Smith  (8 
Term,  688).  The  defendant  had  been  summarily  convicted 
under  a  statute  of  George  III  against  selling  bread  by  whole* 
sale,  before  it  had  been  baked  for  twenty-four  hours ;  and  this 
conviction  was  removed  into  the  King's  Bench,  no  doubt  byt 
a  common-law  certiorari^  as  that  was  the  ordinary  if  not  the 
only  mode  of  removing  such  convictions.  It  was  then  held, 
that,  where  a  power  of  conviction  }8  given  by  statute  to  a 
magistrate,  he  is  the  sole  judge  of  the  weight  of  the  evidence ; 
but  that,  if  no  evidence  appear  on  the  conviction  to  support 
a  material  part  of  the  case,  the  conviction  will  be  quashed. 

The  same  principles  were  recognized  in  the  case  of  Ths 
King  v.  Orisp  (7  East,  889),  and  The  King  v.  Chandler  (14 
id.,  267),  in  which  convictions  before  justices  of  the  peace 
— in  the  one  case  under  the  malt  act,  and  in  the  other  for  an 
offence  against  the  excise  laws  —  were  removed  in  like  manner 
to  the  King's  Bench.  In  each  of  these  cases,  the  principal 
question  raised  and  discussed  in  the  latter  court  was,  whether 
the  evidence  was  sufficient  to  support  the  charge. 

Many  other  authorities  might  be  cited ;  but  these  are  suffi- 
dent  to  show  that,  upon  a  common-law  'certiorari  for  the 
removal  of  summary  convictions  before  magistrates,  the  power 
of  review  is  not  confined  to  questions  affecting  either  the 
jurisdiction  of  the  magistrate  or  the  regularity  of  the  proceed* 
ings  before  him,  but  extends  to  all  other  legal  questions ;  and 
that,  unless  it  appears  upon  the  face  of  the  record  that  there 
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was  eyidenoe  saffioient  to  warrant  the  oonviotioiif  it  will  be 
quashed. 

It  follows  from  what  has  been  said,  that  the  judgment 
appealed  from  in  this  case  should  be  affirmed* 

Dayiss,  Allsn,  Gould  and  Sioth,  Js.,  concurred  in  this 
opinion ;  Suthkbland,  J.,  was  for  affirmancei  on  the  ground 
that  the  act  is  unconstitutional ;  Dsnio,  J.,  dissented. 

Judgment  affirmed. 


iM    406 
196   4M 

Williams  v.  Thb  Psoplb.  ,   24       465' 

'e  75  ADH50 
The  word  "»m^/'  in  section  thirty-three  of  the  ''  act  in  relation  to  polioe 
and  oonrts  in  the  eity  of  New  York"  (di.  508  of  1800),  is  enabling,  and 
not  mandatory.  : 

Whether  that  section  anthoriziDg  the  infliction  of  the  pnniahment  of  gran^ 
larceny  for  the  theft  from  the  person  of  another  of  less  than  twenty-five 
dollars  is  local  within  the  meaning  of  article  m,  section  16  of  the  Con* 
Btitutaon:  Qtutre, 
Under  an  indictment  charging  the  laroeny  of  soTeral  anma^  amoonting  to 
9iore  than  $25,  the  prisoner  has  U  right  to  have  the  jury  instmcted  tp 
find  whether  the  sum  stolen,  it  being  from  the  person  of  another  in  the 
city  of  New  York,  was  more  or  less  than  twenty-fiye  dollars.  • 

Thb  plaintiff  in  error  was  convicted,  in  the  Court  of  Gene- 
ral Sessions  of  the  Peace  of  the  dty  and  county  of  New  York^ 
of  stealing  money.  The  indictment  chaiged  the  stealing,  from 
the  person  of  Eliza  Denike,  of  divers  bank  notes  of  the  differ- 
ent amounts  usually  issued,  and  of  divers  diff^nt  kinds 
of  gold  and  silver  coins,  in  such  a  manner  that^  if  the  state- 
ment were  assumed  to  be  correct,  the  amount  stolen  would  be 
several  hundred  dollars.  On  the  trial,  after  not  guilty  pleaded, 
it  was  proved  that  the  prisoner  stole  from  the  person  of  the 
individual  named  seven  dollars  while  she  was  in  one  of  the 
streets  of  the  city.  The  counsel  for  the  defendant  asked 
the  court  to  charge  the  jury  that  they  could  only  find  the 
defendant  guilty  of  petit  larceny ;  but  the  court  reftised  to  gi  vje 
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sncli  mstruction,  and  tbe  counsel  excepted.  The  cottrt  there- 
upon charged  the  jury  that,  if  they  found  that  the  defendant 
frtole  from  the  person  of  E3iza  Denike  the  sum  of  seren  dol- 
lars, they  might  render«a  general  Terdict  of  guiltjr  under  the 
indictment ;  to  which  the  defendant's  counsel  also  excepted. 
The  provision  of  the  statute  relating  to  larceny  firom  the 
•person,  upon  which  the  question  arises,  is  section  thirty- 
three  of  an  act  entitled  *^an  act  in  relation  to  police  and  courts 
in  the  city  of  New  York,"  and  is  as  follows :  "  Whenever  any 
larceny  shall  be  committed  in  said  city  and  county  by  stealing, 
^king  and  carrying  away  from  the  person  of  another,  the 
offender  may  be  punished  as  for  grand  larceny,  although  the 
value^of  the  property  taken  shall  be  less  than  twenty-five  dol- 
lars. Attempts  under  similar  circumstances  may  be  punished 
as  for  attempts  to  commit  grand  lareenyJ' 

Tbe  prisoner's  counsel  requested  the  court  to  hold  and  charge 
that  the  section  was  a  violation  of  the  ConstitutioB ;  and  he 
excepted  to  the  refusal  so  to  charge.  There  was  a  general 
verdict  of  guilty,  and  the  prisoner  was  sentenced  to  imprison- 
ment in  a  state  prison  for  the  term  of  two  years  and  nine 
months.  The  writ  of  error  was  brought  from  a  judgmevt  of 
affirmance  rendered  in  the  Suprentie' Court 

Henry  L.  Clinton^  for  the  plaintiff  in  error. 

A.  Odkey  HoU^  Bistiiet  Attomey,  finr  tbe  People. 

Dsmo,  J.  The  ^oonsel  lor  die  platiitiff  in  error  BnbitniiB 
timt  the  Aaftutoiy  provision  under  whiKi  this  cenviotkm  was 
kad  is  a  vkdatioQ  of  tiiie  danse  of  the  Gonstitiilion  whndi 
dedatwtliat  **na  loeal  or  prkale  bill  whioh  may  be  pained  by 
fte  legtskturo  AnlSL  embrace  more  than  one  subject^  abd  Aiit 
AteXX  be  embraced  ki  ia  tide."  (Art  S,  §  18^)  Bijt  let  w  sup- 
pose*an  act  which  is  local  in  many  of  its  proristonSj  and  yet 
contains  an  enactment  which  is  neiflier  loe»l  nor  privnte^  but 
which  relates  to  every  part  of  the  Slate^  and  is  esseirtialfy 
public  in  its  motives  and  objects:  Would  such  aa  eMoteelit 


be  void  oa  aooount  of  its  oonnection  with  the  local  piovisiona? 
That  precise  question  came  before  the  court  in  The  Peopk  r. 
McOmn  (16  N.  Y.,  68).  An  act^  passed  in  the  jeax  1856, 
provided  that  where  a  conviction  should  be  had  in  any  Court 
of  Oyer  and  Terminer  in  the  State,  for  an  oiFence  ponishable 
with  death  or  imprisonment  for  life,  the  conviction  might  be 
reviewed  in  the  Supreme  Court  and  in  the  Court  of  Aj)peaki| 
upon  questions  of  fact,  and  decided  according  to  the  weight 
of  the  evidence^  and  also  bpon  the  law,  whether  any  except 
lions  were  taken  upon  the  trial  or  not  There  were  other 
provisions  of  the  act  which  related  to  courts  in  the  city,  9sA 
which  were  assumed  to  be  local  in  ihejf  character.  The  ooort 
held  that  the  constitutional  provision  did  not  apply,  and  ler 
versed  the  judgment  of  affirmance  which  had  been  rendered 
in  the  Supreme  Court,  on  the  ground  of  an  erroneous  ruling 
at  the  trial,  which  had  not  been  excepted  to.  We  hel4  alse^ 
that  no  constitutional  objection  arose  out  of  the  consideration 
that  the  provision  in  question  was  not  re&rred  to  in  the  title 
of  the  act  The  provisions  of  the  act  under  direct  considerar 
tion,  which  relate  to  police  justices  and  courts  and  their  clerks^ 
may  be  considered  local ;  but  I  am  of  opinion  that  the  thirty* 
third  section,  which  provides  for  an  increased  punishmeot  for 
petit  larceny,  when  committed  by  stealing  from  the  person,  in* 
the  city  of  New  York,  is  not  lo(»l  within  the  meaning  of  the 
ConstitutioiL  It  had)  no  doubt,  features  which  savor  of  loca» 
lity,  for  it  punishes  a  well-known  eommon-law  offence  more 
severely,  if  committed  under  peculiar  eircumstanoea  within 
the  limits  of  that  city,  than  if  ccaamittad  elaewhere.  But  it 
prescnbes  the  rule  oC  conduct  for  all  pesK>ns,  wjietbtr  resit 
isaXa  cf  the  dty  or  of  any  other  p^  of  the  States  and  its 
increased  penalties  are  intended  to  protect  residentfi  of  <Am 
localities  equ^y  with  inhabitaniB of  the  city;  and  it waa  psor 
bably  intended  eapedaUy  for  the  security  of  straogars  and 
acgoumers,  who  are  apt  to  lack  the  habitual  caution  of  .perraar 
nent  citizens  of  large  tawn&  Offenders  when  .oonirieted  vm 
to  be  imprisoned  in  one  of  the  prisons  of  the  State  out  of 
the  citji  ftod  to  be  provided  for  at  the  expense  of  lhASliate4i 
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Williams  «.  The  People. 

iBTgQ'j  and  the  disqualification  which  attaches  to  a  convict 
under  the  act  affects  him  wherever  he  maj  be  in  this  State. 
«  I  cannot  think  that  a  statute  having  such  consequences  is  to* 
be  classed  with  special  provisions  making  appropriations  for 
particular  roads,  public  buildings,  or  the  like,  situated  in  par« 
ticular  local  divisions. '  Upou  this  point,  I  concur  with  the 
views  expressed  in  the  opinion  ^ven  in  the  Supreme  Court 

The  plaintiff  in  error  relies  u^n  another  point,  which  is 
not  adverted  to  in  the  opinion  of  the  Supreme  Court,  and 
seems  to  have  been  made  for  the  first  time  here.  It  is,  that 
the  court  charged  the  juiy  that  they  might  render  a  general 
verdict  of  guilty ;  whidh  instruction  is  alleged  to  be  erroneous, 
because  by  it  the  jury  were  permitted  to  find  the  defendant 
guilty  of  stealing  all  the  money  described  in  the  indictment, 
which,  being  above  the  value  of  twenty-five  dollars,  obliged 
the  court  to  impose  the  penalty  annexed  to  the  offence  of 
grand  larceny,  whereas  if  the  verdict  had  been  for  stealing  to 
the  amount  of  seven  dollars  only,  though  it  was  from  the  prose- 
cutrix's person,  she  might,  in  the  discr^on  of  the  court,  have 
been  punished  by  fine  and  imprisonment  only.  This  is  based 
upon  the  idea  that  the  word  may,  as  used  in  the  section,  is  not 
intended  to  be  imperative,  but  enabling  only,  thus  committing 
to  the  court  a  discretion  in  such  a  case  to  inflict  the  punish* 
ment  appropriate  to  petit  larceny,  or  the  higher  penalty  of 
imprisonment  in  a  state  prison  according  to  its  view  of  the 
nature  and  aggravation  of  the  offence.  There  are  many  cases 
in  which  the  sense  of  a  statute  requires  that  this  word  should 
be  construed  like  skaUj  and  this  would  be  clearly  the  meaning 
in  this  case  if  it  was  a  newly  created  offence  to  which  the 
I^slature  was  affixing  the  punishment ;  for  then  if  the  pre* 
scribed  punishment  could  not  be  inflibted  the  offence  would 
not  be  punished  at  all,  which  would  be  plainly  contrary  to 
the  intention  of  the  statute.  But  here  the  crime  of  petit 
larceny  which,  by  the  general  law  of  the  State  is  punished  by 
fine  and  imprisonment  in  a  county  jail  or  both,  is  made  pun- 
ishable, when  committed  under  a  special  circumstance  of 
aggravation,  by  imprisonment  in  the  state  prison.    There  is 
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WiUiaiM  fL  The  People. 

nothing  a  priori  unreasonable  in  Irving  it  to  the  court  to 
determine  in  snch  a  ease  whether  the  mitigated  or  the  higher 
punishment  shall  be  visited  on  the  offender.  There  are  ex* 
amples  of  confiding  such  a  discretion  to  the  courts,  as  in  the 
case  of  cheating  by  false  pretences,  and  in  arson  in  the  fourth 
degree,  and  perhaps  in  some  other  cases.  The  primary  and 
most  common  use  of  the  word  may  certainly  is  that  contended 
for,  namely,  the  giving  permission  to  perform  the  act  referred 
to ;  and  where  there  is  nothing  requiring  it^  in  the  connection 
of  the  language,  or  in  the  sense  and  policy  of  the  provision, 
I  do  not  think  we  should  be  warranted  in  giving  the  word  an 
unusual  or  even  a  secondary  meaning. 

It  is  a  little  difficult  to  perceive  the  drift  of  the  prayer  for 
instructions  interposed  by  the  defendant's  counsel  on  the  trial. 
In  terms,  it  was  that  the  jury  should  be  charged  that  under 
the  evidence  the  defendant  could  only  be  convicted  of  petit 
larceny.  If  by  this  was  meant  that  she  could  only  be  con- 
victed of  the  simple  offence  of  stealing  an  amount  less  than 
twenty-five  dollars,  it  was,  of  course,  inadmissible,  as  it  was 
proved  that  the  theft  was  from  the  person  x>f  the  owner  of  the 
money.  But  if  the  object  was  to  obtain  a  direction  that  the  ver- 
dict should  indicate  the  amount  stolen  under  the  circumstances 
charged,  or  that  it  was  less  than  twenty-five  dollars,  so  as  to 
exonerate  her  from  the  consequence  of  having  stolen  an  amount 
which  would  constitute  grand  larceny,  so  that  the  court  would 
not  be  compelled  to  sentence  her  to  the  state  prison,  she  was 
clearlv  entitled  to  that  direction.  I  am  inclined  to  think  that 
the  latter  may  have  been  the  meaning  of  the  request  to  charge. 
But  however  this  may  be,  the  actual  charge  given,  which  was 
duly  excepted  to,  was,  that  if  the  defendant  was  shown  to 
have  stolen  from  the  person  of  the  prosecutrix  to  the  amount 
of  seven  dollars  they  might  render  a  general  verdict  of  guilty. 
Under  this  charge  a  general  verdict  was  given,  and,  upon  the 
record  formed  by  the  indictment  and  by  that  verdict,  the  court 
could  not  possibly  have  given  any  other  judgment  than  one  for 
imprisonment  in  a  state  prison ;  whereas,  if  the  amount  stolen 
had  been  truly  stated  in  the  verdict,  the  judgment  mighty 
Smith.— Vol.  Z.  62 
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notwithsti^ndixig  the  statotei  bare  been  tbat  amezed  by  law 
to  a  simple  petit  larceny*  As  the  judge  who  tried  the  ksoe 
was  also  to  pfonounce  the  sentence,  it  is  altogether  im{MrobabIe 
that  the  error  in  form,  which  I  suppose  to  have  beea  com* 
xoitted,  has  at  all  prquxlioed  the  defendant  But  it  ia  very 
plain  to  my  mind  that  ai^  aocused  person  has  an  absolote 
nght  to  hare  such  inatructiona  on  matters  of  law  given  to  the 
jury  as  will  shield  him  from  a  verdict  for  a  different  aad 
higher  o&noe  fix>in  that  of  which  he  is  proved  guilty.  Henoe^ 
I  am  for  reversing  the  jiidgmenti  and  awarding  a  new  trial  in 
the  Court  of  General  Sessions* 

All  the  judges  concurred,  except  that  S^THtBLAin),  J., 
thought  the  provisions  of  section  83  local  within  the  mean- 
ing  of  the  C!onstitution|  and  the  court  did  not  pass  upon  that 
point 

Judgment  reversed  and  new  trial  ordered. 


24    4101  ■■ 

118    4W 

24    4101 

liSJ^'  Eyajst  v.  Fowler. 


A  mmM  k  vtMptmMle  to  ]m  eevrant  for  injnrieB  named  by  ^  hAket 
bom  dafiMfts  m  the  boSdiag  in  iriiidi  ths  tervicesait  readeNd,  ivUok 
the  matter  knew,  or  eoght  to  hare  known. 

ffddj  accordinglT,  that  a  girl  injured  by  the  fall  of  a  priTj  attached  in  an 
insecure  and  dangerous  manner  to  the  factory  in  which  she  was  em- 
ployed, may  reeorer  damages  from  the  employer. 

She  caw  of  AyaiMir  ▼.  Mmido»(;il  Ibg:  L^  and  £<{.,  396X  qaat&oyd. 

Appsal  from  the  Supreme  CV>urt  Action  for  injuries 
received  from  the  negligence  of,  the  defendant  Upon  the 
trial  it  appeared  that  the  plaintiff  was  a  girl  of  fourteen  yeazSi 
employed  by  the  defendant  in  his  mill  for  knitting  shirts,  &a 
In  the  wheel-house  of  the  mill,  and  partly,  over  the  water- 
wheel,  was  the  only  privy  provided  for  the  use  of  the  female 
operatives.  It  was  secured  by  iron  spikes  or  hooks  to  the  east 
wall  of  the  whael-houae,  and  was  suf]|>orted  by  an  upright 
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wooden  aoaniliogy  the  lower  end  of  which  rested  on  a  biefist 
beam  in  fiont  of  the  water-wheeL  The  privy  had  twen  in  nae 
eight  yeaia :  the  timber  compoeiog  it,  and  the  lower  end '  of 
the  scantling  supporting  it,  had  become  somewhat  rotten.  Six 
or  eight  months  previons  to  the  injury  to  the  plaintifT,  the 
piaion^wheel,  by  which  motion  was  commnnicaited  to  the  ma« 
ohinery^  and  the  water-wheel,  had  worked  apart  so  that  their 
cogs  would  not  mash  properly  together.  The  defendant 
directed  hia  millwright  to  put  the  wheels  into  closer  gear.  He 
attempted  to  do  this  in  what  he  testified  waa  the  nsnal  and 
proper  manner^  bat  finding  some  difficulty  in  doing  so,  he 
reported  the  &ct  to  the  defendant,  who  directed  him  to  do  it 
in  another  manner.  There  was  eyidence  tending  to  show  that 
the  effect  of  making  the  repairs  in  the  manner  directed  by 
ike  defendant  was  to  make  the  action  of  the  wheel  irregular  ; 
to  throw  a  pressure  from  it  upon  the  east  wall ;  to  cause  that 
wall  to  shake,  and  to  weaken  the  supports  of  the  privy.  The 
day  before  the  injury  of  the  plaiatiff,  several  of  her  fellow- 
operatives  observed  an  unusual  vibration  in  the  wall,  which 
was  felt  in  the  privy.  The  plaintiff  had  occasion  to  step  into 
the  privy,  when  the  structure  fell,  precipitating  her  upon  the 
water*wheel,  which  was  in  motion,  and  breaking  both  her  I^g^ 
^e  plaintiff  had  a  verdict  of  $1,750.  The  questions  made 
upon  the  trial  sufficiently  appear  from  the'  following  opinion. 
The  court,  at  general  term  in  the  fourth  district,  reversed  the 
judgment  which  had  been  entered  upon  the  verdict,  and 
granted  a  new  trial ;  whereupon  the  plaintiff  appealed  to  this 
court 

John  K,  PwtfT^  for  the  appellant 

TTtflioin  A.  Beackf  for  the  respondent 

Surra,  J.  The  rule  -governing  the  liability  of  the  master 
tar  injuriea  sustained  by  his  servant  in  hia  employment,  and 
levulting  from  his  negUgenee,  was  stated  by  the  learned  judge 
ail  tba  Cisewt  qmte  fav\>Qd>ly  to  the  defendants. 
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Bjan  9.  Fowler. 

The  judge,  upon  the  request  of  the  defendants'  conDsel, 
and  in  the  language  suggested  by  him,  at  the  close  of  his 
charge,  stated  to  the  jury  that  the  plaintiff  "  was  not  entitled 
to  recover  unless  the  jury  were  satisfied  that  the  defendant 
knew  of  the  defect  or  imperfection  in  the  mill  in  its  machinery 
or  appurtenances  which  produced  the  injury.*'  The  case  was 
thus  submitted  to  them  upon  the  theory  that  the  defendant^ 
Fowler,  as  proprietor  of  the  fectory,  was  responsible  to  the 
plaintiff  for  the  injuries  sustained  by  her  only  upon  the 
ground  that  the  same  resulted  from  his  personal  negligence 
or 'misfeasance.  Certainly  no  exception  can  be  sustained  to 
this  charge  on  the  part  of  the  defendant 

But  the  court  below  granted  a  new  trial  upon  the  ground 
that  the  defendant's  motion  for  a  nonsuit  should  have  been 
granted,  and  that  the  case  should  not  have  been  submitted  to 
the  jury. 

The  defendant's  counsel  moved  for  a  nonsuit  at  the  close 
of  the  plaintiff's  case,  and  also  at  the  close  of  the  evidence 
which  motions  were  respectively  denied  and  the  defendant's 
counsel  duly  excepted.  If  either  application  for  a  nonsuit 
should  have  been  granted,  the  error  is  not  cured  by  the  ver- 
dict, and  a  new  trial  was  properly  granted.  When  the  plain- 
tiff  rested  she  had  proved  the  essential  fiacts  relating  to  the 
injuries  and  &cts  tending  to  charge  the  defendant,  Fowler, 
with  actual  knowledge  of  the  irregular  action  of  the  water- 
wheel,  the  effect  of  the  pressure  of  the  wheel  upon  the  east 
wall,  and  the  probable  consequence  of  the  weakening  and 
vibration  o£  the  said  wall  upon  the  safety  of  the  privy.  It 
was  proved  that  he  went  at  one  time  into  the  wheel-pit  and 
personally  directed  the  work  there ;  that  he  told  the  millwright 
to  take  a  bar  and  pry  up  the  pillar-blocks  into  gear,  and  to 
make  some  pegs  and  wedges  and  put  in  behind  the  blocks, 
between  the  blocks  and  the  wall.  The  proof  shows  ihskt  he  was 
personally  cognizant  of  the  acts  of  the  millwright^  which 
probably  caused  the  privy  to  &1L  The  witness  says :  "  I  told 
Mr.  Fowler  it  was  a  hard  job  to  force  up  the  block  in  that 
way.    He  said  he  thought  it  would  do.    The  wheel  was  put 
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in  gear  by  these  wedgee  driving  up  the  pinion-block."  The 
mode  in  which  the  wheel  was  thus  put  into  gear  and  made  to 
revolve  was  clearly  improper.  Its  action  was  rendered  irregu- 
lar,  causing  the  weakening  and  shaking  of  the  east  wall  of  the 
wheel-pit^  and  the  loosening  of  the  foundation  and  structure  of 
the  privy.  If  this  were  the  consequence  of  acts  directed  by,  and 
known  to,  the  defendant — of  which  the  jury  were  the  proper 
judges — certainly  he  was  responsible  for  the  injuries  resulting 
from  such  acts  upon  the  ground  of  his  personal  negligence  or 
miBfeasance<  Not  that  he  knew  that  these  acts  would,  in  £EUst^ 
necessarily  render  the  privy  insecure^  or  would  weaken  or 
impair  its  foundation,  but  that  sucif  might  be  the  consequence. 
He  is  cha]fgeable  with  knowledge  of  the  probable  consequence 
of  the  acts  he  directed,  or  of  which  he  was  cognizant. 

In  this  view  of  the  evidence,  I  do  not  think  the  circuit 
judge  would  have  been  warranted  in  nonsuiting  the  plaintiff 
either  at  the  close  of  the  plaintiff's  case  or  of  the  defendant  s 
evidenca  The  case  belonged  to  the  jury  upon  the  evidence, 
tending  to  charge  the  defendant  with  actual,  positive  mis- 
feasance— of  doing  or  directing  negligent  acts — careless  o^ 
or  inconsiderate  in  respect  to,  the  consequences  liable  to  result 
therefrom.  It  is  quite  clear  and  well  established,  that  the 
principal  is  responsible  for  injuries  resulting  to  his  employees 
from  his  personal  negligence  or  misfeasance.  {Keegan  v.  W. 
RROo.,^  Seld.,  176, 181 ;  Ormand  v.  HSand,  96  Eng.  C!om. 
Law,  100 ;  HiUencm  y.  Wallace^  1  McQueen  Scotch  Appeal 
Cases,  748;  &  (7.,  28  Eng.  Law  and  Eq.,  48,  51 ;  Bjydon  v. 
Stewart^  2  McQueen  Scotch  Appeal  Gases,  80 ;  Marshall  v.  Stew- 
art, 88  Eng.  Law  and  Eq.,  1.) 

It  is  difficult  to  conceive  upon  what  ground  it  can  be  ques* 
tioned,  that  a  master  is  responsible  to  his  servant  for  injuries 
resulting  from  his  personal  negligence,  as  much  as  in  other 
relations  of  meni  I  cannot  concede  or  imagine  that  any 
person  is  privileged  to  do  injury  to  others  by  his  personal 
n^ligence  or  misfeasance.  All  men  alike  are  liable  to  respond 
in  damages  for  such  injuries;  and  the  relation  of  master  and 
servant  constitutes  no  exception  to  the  rule. 
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%tn  •.  fowlac 

The  jelation  of  xnaste  wd  servaoi  involves  iieciprocal' 
dntiee  ftod  fespoofiibilities.,  It  is  idie  datjr  of  the  master,  as  is 
well  stated  by  tke  cowrt  in  May€$  v.  Smith  (28  Yermont^  59, 
M),  '*  to  exercise  care  and  prodeaoe,  that  those  ia  his  employ- 
meat  be  not  exposed  to  ooreasonable  liaks  and  dangeis ;  and 
the  servwirt  has  a  right  to  imderetsiid  that  the  master  will 
ezereise  that  diligeiioe  in  piotectii^  him  from  injaiy,  and  alao 
in  selecdi^  the  agsiit  ihxa  whicfa  it  may  arisa"  In  Ormamd 
T.  HMmd  (fupm)y  it  was  held,  tlwt  the  masterifoald  beliaUe 
to  Us  servant  ^rtien  Ae  injury  resulted  from  his  pemonial  ift- 
terferenee  with  the  woA  of  the  sgent;  or  in  the  Inriag  and 
retaining  of  ineompetent  servants ;  or  in  choosing  or  osing  of 
improper  implementa  In  PBiUeraon  v.  WaUaoe  (28  Eng.  Oobl 
Law,  50;  tuprcC^  Lard  Chanodlor  CRAKWOiem,  delivering  tbs 
opinion  at  the  ooart  in  the  House  of  Lords,  said :  ^'  When 
a  master  employs  a  servant  in  a  work  of  a  daageioas  charafr' 
ter,  he  is  bound  to  take  all  reasonable  precaatkmB  finr  the 
safety  of 'the  workman.  It  is  the  master's  duty  to  be  oare&d 
that  his  servant  is  not  induced  to  work  under  a  notion  that 
tackle  or  machinery  is  staunch  and  secure,  when  m  fiust  the 
master  knows,  or  ougM  to  know,  that  it  is  not  so." 

Within  the  principle  asserted  in  these  cases,  ihe  defendaat, 
Fowler,  owed  it  as  a  duty  to  the  operatives  of  his  factory  to 
provideand  keep  a  safe  and  secure  privy  for  their  resort;  or 
that  the  privy  prodded  for  thdr  use  diould  be  safe  and  secure. 

The  location  of  the  privy  in  a  dangerous  place  made  it 
more  imperatively  his  duty  to  see  to  it  that  its  foundations 
were  made  and  kept  sound  and  safe  beyond  oontingen<^.  He 
had  no  right  to  expose  the  female  operatives  of  his  ftctory  to 
risk  and  danger  in  such  a  place.  It  was  his  duty  to  know 
that  the  privy  was  safe^  and  that  the  operatives  for  whom  it 
was  designed  and  provided  might  resort  to  it  without  personal 
risk  or  peril  to  life  or  limb. 

The  injury  whic^  the  plaintiff  suffered  was  not  1^  resdt 
of  any  accident  incident  to  her  employment  The  servant 
doubtless  assumes  all  the  risks  which  pertain  to  the  business 
in  which  he  is  engaged.    The  learned  judge  at  the  Circuit 
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ooiteedj  chaiiged  oa  Ais  point,  tkait  ^a  poraoix  entemg  llie 
aemoe  or  empl^ment  of  anodier  mm  all  the  ordmuy  ridk 
pertaiaiag  to  tiM  partknilar  aerriee  or  employmeiit'^ 

The  plaintiff  waa  not  called  upon  to  inqoiro  in  re^Mct  to 
the  safety  of  the  baildang  in  qneation.  She  eonld  not  ba 
expected  to  know»how  it  waa  aapporied,  or  whether  it  waa  or 
waa  not  safel j  oonatraoted.  It  was  provided  £>r  her  nae.  It 
was  the  mast^a  dntjr  to  aee  diat  it  waa  aafe  and  aeonre,  and 
not  heia  to  watoh  and  guard  bj  an j  particular  yigilanoe  againal 
aocidenti  of  the  kind  which  caused  her  injary. 

We  are  dted,  in  opposition  to  this  view,  to  the  case  of  Sey- 
mour r.  Jfaddtm  (71  fing.  C.  L.,  8S6).  In  this  case  the  plain- 
tiff was  hired  to  sing  on  the  stage  at  the  defendant's  theatre. 
In  passing  from  her  dreasing-ioom  to  the  stage,  she  fell  through 
an  nngOarded  and  unlighted  hole  in  the  flocnr  of  the  theatre 
and  was  injured.  It  was  held  that  the  action  would  not  lie, 
scad  that  the  risk  waa  one  assumed  in  her  employroent  I 
cannot  think  that  thia  ease  was  properly  decided,  or  can  be 
B«stained  upon  any  sound  principle.  The  learned  judges  who 
gare  the  opinion  of  the  Oourt  of  Common  Pleas  treat  the 
engagement  of  the  plaintiff  as  an  employment  on  the  premises 
in  their  actual  eonditioa  Judge  Ebls  says  c  *^  A  person  makes 
his  own  choice  whether  he, will  accept  employment  on  premises 
in  this  condition ;  and,  if  he  do  accept  such  employment,  he 
must  also  make  his  own  choice  whether  he  will  pass  along 
the  floor  in  the  dark  or  carry  a  light"  Tins  girl  simply  con- 
tracted to  sing  in  the  tiieatre.  She  might  reasonably  expect 
and  assume  tiiat  the  floors  of  the  building  were  safe,  and  might 
be  securely  passed  oyer.  She  could  not  be  held,  I  think, 
bound  to  be  on  her  watch  or  lookout  for  pit-holes  in  tiie 
floor,  and  was  not  called  upon,  in  the  course  or  by  1^  nature 
of  her  employment,  to  guard  against  accidents  from  aocfa  a 
cause.  I  tiiink  it  was  a  plain  duty  which  the  defendant  owed 
to  the  plaintiff  in  that  case  to  provide  safe  floors  in  his  theatre^ 
over  which  she  might  securdy  pass  in  the  performance  of  her  ^ 

eng£^ment,  and  tlhat  his  omianon  to  do  so  was  gross  negli- 
genee.    But,  if  this  case  were  good  law,  I  do  not  think  it* 
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oonclusive  of  the  present  case.  The  plaintiff  in  that  «  ue 
passed  through  a  dark  passage  in  the  night  without  a  light 
This  was  her  own  act,  and  may  have  been  negligence  on  her  part; 
and  the  defendant  did  not  require  such  omission  of  care  on  her 
part,  or  impose  the  risk  by  any  necessity  in  the  ordinary  course 
of  duty  required  of  the  plaintiff.  The  fundamental  error  in 
this  case,  I  think,  consists  in  its  not  distinguishing  between 
that  class  of  accidents  or  injuries  incident  to  the  work  of  the 
agent  ^nd  those  which  arise  from  extrinsic  causes.  When  a 
person  is  employed  to  do  a  dangerous  job  of  work  or  a  service 
of  any  kind,  he  assumes  all  the  perils  which  belong  to  the 
work  itself;  and  he  must  be  held  to  take  all  the  risks 
which  grow  out  of|  or  are  in  any  way  connected  with,  or  per- 
tain to,  the  performance  of  the  duties  he  has  assumed  to  dis- 
charge. Against  such  risks  and  accidents  he  may,*  and  he 
must,  take  proper  precautions  for  himself,  at  his  peril,  and  is 
his  own  insurer.  But  this  rule  does  not,  and  should  not,  apply 
to  accidents  or  injuries  resulting  from  extrinsic  causes  and 
circumstances  which  cannot  be  foreseen  by  him,  and  which, 
by  the  exercise  of  ordinary  care  and  cautioui  he  could  not 
anticipate  or  prevent. 

This  distinction  is  well  illustrated  by  the  case  ofJfarahaU  v. 
Stewart  {supra).  In  this  case  the  action  was  brought  by  the 
widow  and  children  of  a  miner  killed  in  the  employment  of 
the  defendant,  from  the  falling  of  a  stone  firom  the  top  of  the 
shaft  of  the  mine  as  he  was  coming  out — the  planking  then 
being  in  an  unsafe  state.  Loid  Chancellor  Crakworth,  in 
delivering  the  opinion  of  the  House  of  Lords,  said  ^'  it  was 
unquestionably  the  duty  of  the  master — quo  master — in  his 
capacity  of  master,  to  take  him  up  safely,  just  the  same  as  to 
have,  brought  him  down  safely ;"  and  that  the  injuiy  hap 
pened  to  this  man  from  the  neglect  of  the  master  while  he  was 
sustaining  the  character  of  master  to  him.  The  injury  hete, 
and  in  the  case  of  Seymour  v.  JfaddooRf  as  with  the  case  now 
before  this  court,  arose  from  causes  extrinsic  to  the  work  ia 
which  the  servant  was  engaged.  It  was  not  the  duty  of  the 
servant  to  guard,  in  the  case  of  MarskaU  v.  Stewart^  against 
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the  unsafe  planking  of  the  entnmoe  to  the  minei  or  against 
holes  in  the  floor,  in  Seymour  y.  Maddox^  or,  in  this  ease, 
^'^  against  the  insecurity  of  the  privy.  The  proprietor  of  the 
mine,  of  the  theatre,  and  of  the  factory,  in  these  cases,  proVided 
the  place  in  which  the  servant  was  to  be  employed,  and  were 
respectively  bound  to  take  proper  caie  not  to  subject  them  to 
unreasonable  rusks  and  dangers  from  eaoses  beyond  their  con- 
trol (28Yt,68;  Hilliard  on  Torts,  608 ;  6  EzoL,  862 ;  J%rry 
y.  Marshy  26  Ala.,  669.) 

The  motions  for  nonsuit  were  properly  denied,  and  the 
judgment  of  the  general  term  should  be  reversed,  and  that  of 
the  special  term  affirmed. 

All  the  judges  concurring, 

Judgment  accordingly. 


JiATHBOP  V,  SicrrH,  Administrator,  &c 

The  relatives  of  a  decedent  are  entitled  to  administer  upon  his  estate 
under  the  ststate  (2  R  8.,  p.  74,  S27),  although  not  entitled  to  a  dis* 
tributive  ihare  when  the  letters  are  granted. 

Hdd^  accordingly,  that^  where  the  father  of  the  decedent^  who  was  entitled 
to  his  personal  estate,  had  renounced,  the  brother  was  entitled  to  adminis- 
tration before  a  creditor.  t 

The  PtMt  Adminutratar  t.  Peien  (1  BradC,  100),  OTerruled. 

ApFSAX  fix)m  the  Supreme  Court  E.  ThcMnas  Lathrop  died 
leaving  a  fieither  and  brother,  and  the  appellant  being  a  creditor 
of  the  deceased,  applied  by  petition  to  the  surrogate  of  Oswego 
county  for  letters  of  administration.  The  &ther  of  the  de- 
ceased having  renounced  administration,  the  surrogate  granted 
letters  to  the  appellant,  without  the  issuing  or  service  of  any 
citation  to  the  brother  of  the  deceased.  On  appeal,  the 
Supreme  Court  at  general  term  reversed  the  decision  of 
the  surrogate,  holding  that  the  surrogate  should  lu^ve  cited 
the  brother  of  the  decedent,  before  granttag  lettexs  to  the 
appellant 

Smith.— Vou  X.  63 
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therefore  had  no  authoritj,  under  the  statate,  to  grant  letters  to 
the  appellantB,  until  all  auoh  relatives  or  the  guardiaoa  of 
minor  rektives,  if  any,  had  declined  to  accept  them,  and  as 
thej  had  a  prior  right  to  the  appellant^  the  piooeeding  of  the 
surrogate  in  granting  letters  to  him,  without  the  pi^odnction  of 
proo^  and  filing  with  him  a  written  renunciation  of  all  the 
persons  having  such  prior  rights  was  clearly  irregular  and  in 
contravention  of  the  express  provision  of  section  86.  For  the 
above  reasons,  and  those  so  clearly  and  ably  stated  in  the 
opinion  of  the  Supreme  .Gourt|  I  am  for  affirming  the  judg* 
tnent  appealed  from,  with  coats. 

DsKio,  SuTHSBiiAND,  Gk>xrLD  and  Allsn,  J&,  concurred. 

SiOTH,  J.,  (dissenting.)  Section  27  of  article  2,  chapter  7, 
part  2  of  the  Revised  Statutes  (p.  74,  vol.  2,)  provides  as  fol- 
lows :  "  Administration,  in  cases  of  intestacy,  shall  be  granted 
to  the  relatives  of  the  deceased  who  would  be  entitled  to 
succeed  to  his  estate,  if  they  or  any  of  them  will  accept  th# 
same  in  the  following  order:  Firsts  to  the  widow;  second,  to 
the  children ;  third,  to  the  father ;  fourth,  to  the  brothers ; 
fifth,  to  the  sisters ;  sixth,  to  the  grandchildren ;  seventh,  to  any 
other  of  the  next  of  kin  who  would  be  entitled^  to  share  in  the 
distribution  of  the  estate."  '*  If  none  of  such  persons,  or  their 
guardians,  will  accept  the  same,  then  to  the  creditors  of  the 
deceased."  The  deceased  having  left  no  widow  or  children,  his 
fkther,  who  survived  him,  was  his  next  of  kin,  and  entitled  to 
take  the  whole  of  his  estate.  (2  R  S.,  p.  97,  §  76.) 

Neither  the  appellant's  wife,  who  was  a  sister  of  the  de- 
ceased, nor  the  respondent,  who  was  his  brother,  were  entitled 
to  any  share  of  the  estate.  The  appellant  was  appointed 
administrator  as  a  creditor,  upon  the  refusal  of  the  &ther  to 
accept  the  administration.  The  appellant  'was  properly  ap« 
pointed  administrator,  unless  the  respondent,  as  a  brother  of 
the  deceased,  was  entitled  to  su^  appointment  in  the  order 
of  priority  specified  in  the  stattite,  in  preference  to  a  .creditor 
of  the  intestate. 
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to' one  or  all  of  a  daao/ neceasiarily  excladea  all  sobseqnent 
classes.  They  oould  not  have  meant  that  those  relatives,  and 
ihoae  only,  who  were  entitled  to  succeed  to  the  personal  estate^ 
were  competent  to  take  the  letters,  for,  in  the  first  plaice^  the 
widow,  who  is  first  entitled,  is  not  a  relative  of  the  deceased, 
and  Hs  not  entitled  to  succeed  to  the  personal  estate  of  the 
deceased.  She  is  not  next  of  kin,  and  only  takes  a  portion 
of  his  estate  under  the  stathte  of  distributions.  She  is  in  law 
the  "best  friend"  of  her  husband,  and  therefore  justly  pre 
ferred  in  the  administration  of  his  estate;  second,  the  words 
"  who  would  be  entitled  to  succeed  to  his  personal  estate"  mean 
only  thosp  who,  according  to  the  provisions  of  the  statute  of 
distributions,  might  be  entitled  to  participate  in  the  distribu- 
tion of  the  personal  estate  of  the  decedent^  and  this  is  made 
clear  by  the  language  used  in  designating  those  entitled  in  the 
seventh  place,  viz.,  "  to  any  other  of  the  next  of  kin  who 
would  be  entitled  to  share  in  the  distribution  of  th^  estate." 
The  true  construction  of  the  statute  would  therefore  seem  to 
be,  that  all  persons  who  might  be  entitled  to  par^cipate  in  the 
distribution  of  the  estate,  being  the  widow,  relatives,  or  those 
representing  relatives  of  the  deceased,  have^the  first  right  to 
the  administration  in  the  order  named  in  the  statute.  I  think 
this  view  is  greatly  strengthened  by  the  subsequent  provision 
of  §  27,  which  declares  that  "if  none  of  the  said  relatives  or 
guardians  will  accept  the  same,"  then  the  letters  may  be  granted 
to  any  creditor  of  the  deceased  applying  therefor.  This  de 
claration  is  emphatic  that  the  letters  cannot  be  given  to  a 
creditor  unless  all  of  the  said  relatives  or  the  guardia;ns  of 
such  as  may  be  minors  enumerated,  shall  decline  to  accept  the 
aama  The  legislature  therefore  has  distinctly  said,  that  until 
all  the  relatives  or  the  guardians  of  such  as  are  minors  shall  have 
declined  to  accept  letters,  no  creditor  can  be  entitled  to,  or  have 
any  claim  to  take  them.  In  the  present  case  but  one  relative 
enumerated,  the  father,  has  declined  to  take  out  or  accept  the 
letters,  and  it  is  conceded,  that  the  brothers  of  the  deceased, 
who  were  next  entitled  to  them,  being  those  enumerated  in  the 
fourth  dass,  have  not  declined  to  accept  them.    The  surrogate 
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therefore  had  no  authority,  under  the  statute,  to  grant  letters  to 
the  appellants,  until  all  such  relatives  or  the  guardiaos  of 
minor  relatives,  if  any,  had  decliped  to  aooept  them,  and  as 
they  had  a  prior  right  to  the  appellant,  the  piooeeding  of  the 
surrogate  in  granting  letters  to  him,  without  the  pi^oduction  of 
proo^  and  filing  with  him  a  written  renunciation  of  all  the 
persons  having  such  prior  right,  was  dearly  irregular  and  in 
contravention  of  the  express  provision  of  section  85.  IV>r  tha 
above  reasons,  and  those  so  clearly  and  ably  stated  in  the 
opinion  of  the  Supreme  .Oourt|  I  am  for  affirming  the  judg* 
ment  appealed  from^  with  costs. 

DsKio,  SuTHSBLAin),  OouLD  and  Allbk,  Js.,  conouned. 

Smith,  J.,  (dissenting.)  Section  27  of  article  2,  chapter  7, 
part  2  of  the  Revised  Statutes  (p.  74,  voL  2,)  provides  as  fol- 
lows :  "  Administration,  in  cases  of  intestacy,  shall  be  granted 
to  the  relatives  of  the  deceased  who  would  be  entitled  to 
succeed  to  his  estate,  if  they  or  any  of  them  will  accept  th# 
same  in  the  following  order:  First,  to  the  widow;  second,  to 
the  children;  third,  to  the  &ther;  fourth,  to  the  brothers; 
fifth,  to  the  sisters ;  sixth,  to  the  grandchildren ;  seventh,  to  any 
other  pf  the  next  of  kin  who  would  be  entitled  to  shars  in  the 
distribution  of  the  estate."  '*  If  none  of  such  persons,  or  their 
gnardians,  will  accept  the  same,  then  to  the  creditors  of  tha 
deceased.''  The  deceased  having  left  no  widow  or  children,  hia 
father,  who  survived  him,  was  his  next  of  kin,  and  entitled  to 
lake  the  whole  of  his  estate.  (2  R  S.,  p.  97,  §  76.) 

Neither  the  appellant's  wife,  who  was  a  sister  of  the  de- 
ceased, nor  the  respondenti  who  was  his  brother,  were  entitled 
to  any  share  of  the  estate.  The  appellant  was  appointed 
administrator  as  a  creditor,  upon  the  refusal  of  the  fiither  to 
accq>t  the  administration.  The  appellant  'was  properly  ap" 
pointed  administrator,  unless  the  respondent^  as  a  brother  of 
the  deceased,  was  entitled  to  su^  appointment  in  the  order 
of  priority  specified  in  the  stattite,  in  preforence  to  a  .creditor 
of  the  intestate. 
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The  respondent  dairas  to  be  entitled  to  sach  administration 
as  matter  of  right,  under  the  statnte,  and  is  entitled  to  such 
administration  over  any  creditor  of  the  deceased,  unless  it  was 
essential  to  sach  claim  that  he  should  be  entitled  to  share  in 
the  distribution  of  the  estate. 

Applying  the  rule,  that  in  the  construction  of  statutes,  that 
construction  must  prevail  which  gives  full  effect  to  every 
part  of  the  statute,  I  cannot  see  how  the  appellant  was  entitled 
to  administration  as  matter  of  right  He  was  not,  confessedly, 
at  the  time  of  his  application  for  letters  to  the  surrogate, 
'*  entitled  to  succeed  to  the  personal  estate"  of  the  deceased. 
The  estate  had  actually  passed  to  and  was  vested  in  his  father. 
He  could  only  receive  any  share  of  such  estate  as  heir  to  his 
father  after  his  decease,  and  not  as  next  of  kin  to  his  brother. 
An  essential  part  of  the  description  of  the  relatives  of  the 
deceased,  entitled  to  administration  as  matter  of  right,  therefore, 
jBuls  in  respect  to  the  appellant  '  There  obviously  can  be  no 
such  thing  as  a  relative  entitled  to  share  in  the  estate  of  the 
deceased,  unless  such  right  exists  at  the  moment  of  the  deatk 
The  right  to  share  in  the  estate  is  necessarily  fixed  at  the  time 
of  the  death.  The  amount  of  the  estate  for  distribution 
depends  of  course  upon  the  amount  of  the  debts  to  be  first 
paid ;  but  the  question,  who  is  entitled  to  share  in  the  excess 
.  after  payment  of  the  debts,  is  determined  by  the  state  of  the 
'relations  of  the  kindred  to  the  intestate^ existing  at  the  time 
of  his  decease. 

The  true  construction  of  this  section  27,  therefore,  I  think, 
requires  that  the  relatives  of  the  deceased  therein  mentioned 
should  respectively  be  entitled  to  share  in  the  distribution  of 
the  personal  estate  of  the  deceased,  at  the  time  of  his  death, 
to  entitle  them,  as  matter  of  right,  to  take  out  letters  of  ad* 
ministration  upon  his  estate ;  and  that  the  fact  of  an  existing 
present  interest  in  the  estate,  contingent  only  in  respect  to  its 
amount  after  payment  of  the  debts,  must  distinctly  appear  to 
llie  surrogate  at  the  time  of  such  application  to  entitle  the 
applicant,  as  a  matter  of  right,  to  such  administration.  The 
question  for  the  surrogate  to  decide  is  one  of  interest^  on  the 


ALBANT,  JUNB^  1862.  4S8 

Uthrap  «.  Smith. 

part  of  the  relatiye  in  the  estate  at  the  time.wheu  the  applioa- 
tion  for  letters  is  made  to  him,  and  not  merely  the  relation  of 
oonsaogainitj  of  the  applicant  to  the  deceased.  This  oon- 
Btrttctiony  I  think,  clearly  required  bj  the  provision  in  respect 
to  the  seventh  class  in  said  section  as  follows:  '^  to  any  other 
of  the  next  of  kin  who  would  be  entitled  to  share  in  the  dis- 
tribution of  the  estate."  This  implies  that  the  next  of  kin, 
in  all  the  preceding  classes  entitled  to  administratioi^  must  be 
entitled  ^^tothare  in  the  distribuJUon  of  the  eakUe^^  as  a  present 
existing  right^  at  the  time  when  he  applies  for  letters  of 
administration.  This  view  of  this  section  27  coincides  with 
the  construction  put  upon  it  in  the  elementary  works.  (Wil* 
lard  on  Executors,  195 ;  Dayton  on  Surrogates,  8d  ed«,  p.  285.) 
And  the  question  is  veiy  carefully  and  ably  considered  by  the 
late  surrogate  of  New  York  in  The  Public  AdministrcUar  v. 
Peters  (1  Bradf,  100),  who  arrived  at  the  same  conclusion, 
Such  ix>nstniction  of  the  statute  conforms  also  to  the  law  as  it 
stood  in  this  state  and  in  England  before  the  Revised  Statutea 
Our  law,  regulating  the  granting  of  administration,  was  copied, 
from  81  Edward  III,  chap.  11,  and  21  Henry  YIII,  chap.  6. 
In  England,  it  was  repeatedly  held  that  the  object  of  these 
statutes  was  to  give  the  management  of  the  property  of  a 
deceased  person  to  those  who  had  an  interest  in  the  same. 
In  Withy  v.  Mangles  (10  Clark  &  Finnell,  215,  in  the  Hoose 
of  Lords),  Lord  Cottenhak  said:  "It  is  an  established  rule  J 
of  the  ecclesiastical  courts  that  the  right  of  administration  of 
the  effects  of  the  deceased  follows  the  right  of  property  in 
them.''  And  this  right  to  administer  under  this  statute  was 
held  to  belong  mainly  to  the  next  of  kin  at  the  time  of  the 
death.  See  also  Savage  v.  Blythe  (2  Hagg.  App.,  150) ;  Almes 
T.  Almes  (id.,  165). 

The  revisers  clearly  did  not  intend,  b  section  27,  to  introduce 
any  new  rule  on  this  subject,  or  alter  the  law.  This  is  nega- 
tived by  the  note  accompanying  this  section  when  reported 
to  the  legislature,  which  is  as  follows :  "  17th  section  of  act 
concerning  executors,  &a  (1  R  S.,  p.  814)  —  Sd  section  of  act 
concerning  courts  of  probate  (1  R  S.,  p.  885) — much  simpli- 
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fled,  aooording  to  the  practioe  and  the  law  as  now  tmdeniood,  and 
m^nj  oooasions  for  contest  lespecting  preferences  removed.* 
As  this  section  was  enacted  by  the  legislature  in  the  precise 
shape  reported  bj  the  revisers,  with  only  a  simple  omission 
of  the  word  such^  with  whiclx  the  original  section  as  reported 
commenced,  and  whidi  does  not  at  all  vary  the  sense  or 
meaning  of  the  section,  it  mnst  be  presumed  that  the  legiala- 
tore  did  not  intend  to  alter  the  law. 

To  hold  that  the  law  was  altered  by  this  revision  of  the 
^  statutes  on  the  subject,  would  be  in  conflict  with  the  settled 
rule,  that  a  change  in  the  phraseology  in  a  revision  of  a  statute 
should  not  be  construed  to  alter  the  law,  unless  it  evidently 
appears  that  such  was  the  intention  of  the  legislature.  {Theriat 
v.  Sari,  2  Hill,  880;  21  Wend.,  816.) 

This  consideration,  it  seems  to  me,  should  be  the  controlling 
one  in  the  construction  of  this  statute ;  as  the  view  it  sustains 
evidently  carries  out  the  intent  of  the  legislature,  which,  when 
it  can  be  clearly  ascertained,  should  always  prevail 

I  think,  therefore,  that  the  decision  of  the  court  below 
should  be  reversed,  and  that  of  the  suirogate  affirmed,  with 
eosts. 

Judgment  affirmed. 


ScBAirrox,  [Executor,  v.  The  Fabkebs'  and  Mechanics^ 

Bank  of  Bochesteb. 

An  executor  who  was  insolvent  and  indebted  to  the  estate,  having  sus- 
tained a  loss  by  fire,  indorsed  on  his  policy  of  insoranoe  an  asngnment 

'  of  it  to  himself  as  ezeoutor,  and,  upon  receiving  payment^  deposited  Ifai^ 
money  in  a  bank  to  bis  credit  as  eKeoat<tf :  jBe^  an  ^[tpropriation  of  i| 
in  payment  of  his  debt 

It  is  no  defence  to  the  bank,  against  the  claim  of  the  estate,  that  it  paid 
over  the  money  upon  the  demand  of  a  receiver  of  the  ezeoator's  pro- 
perty, appointed  in  the  ml  of  aaother  creditor  * 
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Appkal  from  the  Supreme  Court  The  idflbtiff  was  one 
of  the  exeooton  of  T.  M.  Watson,  deoeaeed,  aad  on  the  4tli 
day  of  May,  1858,  he  deposited  in  the  defendant's  bank  a  sjut 
of  about  $850,  of  which  $72.87,  a  balance  undrawn,  is  claimed 
to  be  recovered  in  the  action.  The  account  in  the  books  of 
the  bank  was  opened  with  "  Henry  ScranKMb,  Exeontor,"  and 
it  was  entered  in  this  manner  by  the  direction  of  the  plaintiff 
At  the  time  of  the  deposit^  the  plaintiff  was  indebted  to  the 
estate  which  he  represented  in  a  larger  sum  than  the  amount 
of  the  deposit  The  money  deposited  was  the  proceeds  of  a 
olaim  which  the  plaintiff  had  in  his  individual  right  against  aa 
insurance  company  on  account  of  a  loss  by  fire,  of  propertijf 
which  the  company  had  insured.  The  plaintiff  had  procured, 
a  draft  from  the  company's  agent  for  the  amount,  to  be  drawn 
in  his  favor  as  exectUor.  He  left  the  draft  with  the  bank  for 
collection,  and  the  deposit  was  of  its  proceeds.  Shortly  be^ 
fore  making  the  deposit  the  plaintiff,  being  insolvent^  wrote 
and  signed  an  instrument  purporting  to  assign  to  himself  and 
his  co-executor,  Bobbins,  who  did  not  act,  and  had  never  acted, 
SB  executor,  all  his  right  and  title  to  the  above-mentioned 
policy  of  insurance,  but  the  paper  was  not  delivered  to  any 
one,  and  it  did  not  appear  that  it  ever  came  to  the  knowledge 
of  histoo-executor.  In  June  succeeding  the  time  of  the  de* 
posit,  a  creditor  of  the  plaintiff  obtained  judgment  against' 
him  for  a  sum  exceeding  the  above  balancei  After  the  return 
of  an  execution  unsatisfied,  proceedings  supplementary  to  the 
execution  were  instituted,  which  resulted  in  the  appointment 
of  a  receiver  of  the  plaintiff  in  that  action  wh6  claimed  the 
balance  of  the  deposit  from  the  bank,  and  it  was  paid  to  him 
on  the  4th  day  of  August  following.  The  plaintiff  before 
this  suit  was  brought,  had  demanded  of  the  defendant  the 
money  to  be  paid  to  him  as  executor  of  the  estate  of  Watson. 

The  refbree,  before  whom  the  case  was  tried,  decided  that 
the  depositing  of  the  money  to  a  special  account^  in  the  manner 
mentioned,  was  an  appropriation  of  it  to  the  payment  of  his 
defalcation  as  executor,  and  that  was  in  the  nature  of  a  prefe- 
rence which  a  person  indebted,  though  insolvent,  has  a  right 
Smtth.— Vol.  X.  64 
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to  make.  Judgment  was  aooordingly  rendered  in  finror  of  the 
plaintiff  for  the  aboTe  balance  and  interest  The  judgment 
was  affirmed  at  a  general  term  on  appeal,  and  the  defendants 
appealed  here.  , 

William  F.  QxfnoOl^  for  the  appellant  « 

Martin  S.  Newton^  for  the  respondent 

SuTfiERLANB,  J.  This  action  was  certainly  brought  by  thd 
plaintiff  as  executor.  The  plaintiff  complains  as  executoTi 
and  I  do  not  see  how  the  defendant  can  deny  that  he  meant 
to  bring  the  action  as  executor. 

No  objection  was  taken,  either  by  demurrer  or  answer,  that 
Bobbins  was  not  a  t>arty  plaintiff,  and  the  defendant  could 
not  make  the  objection  at  the  trial.  (Code,  '§§  144, 147, 148  * 
Bvdwell  y.  TKb  A9tor  Mutual  Insurance  Company^  16  N.  Y., 
266 ;  Zabriskie  y.  Smith,  8  Eem.,  886.) 

The  referee  did  not  decide  that  the  assignment  of  the  policy 
of  insurance  by  the  plaintiff  to  himself  as  executor,  trans- 
ferred  the  money  secured  thereby  to  the  estate  of  T.  IL 
Watson ;  nor  do  I  think  it  was  necessary  for  him  so  to  decide. 
The  draft  was  made  payable  to  the  plaintiff  as  executor;  was 
deposited  by  him  with  the  defendant  for  collection,  and  the 
'ayails  of  the  draft  receiyed  by  the  defendant  and  placed  to  the 
credit  of  Henry  Scrantom,  executor.  I  think  these  facts  show 
an  intention  to  apply  this  money  on  his  indebtedness  to  the 
estate,  and  an  appropriation  of  it  in  part  payment  of  such 
indebtedness,  irrespectiye  of  &e  question  whether  he  could 
assign  the  policy  to  himself  as  executor.  The  plaintiff's 
indebtedness  to  the  estate  of  Watson  is  not  disputed.  He  had 
a  right  to  pay  that  debt  before  any  other  debt ;  his  co-executor 
^bbins  did  not  act,  and  had  neyer  acted  as  executor.  How 
could  he  yery  well  apply  the  money  on  his  debt  to  the  estate 
otherwise  than  as  he  did  ?  The  bank  certainly  was  a  yery 
proper  place  for  him  to  keep  the  money  of  the  estate  in. 
There  was  no  eyidence  of  a  fraudulent  intent,  unless  an  intent 
to  prefer  his  debt  to  the  estate  can  be  called  fraudulent 
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But  assmmng  that  his  purpose  was  not  to  apply  the  mooej 
on  his  debt  to  the  estate,  but  to  cover  it  up  and  keep  it  from 
his  creditors ;  what  right  had  the  defendant  to  ac^ udicate  the 
question  of  fraud,  and  volunteer  to  do  justice  to  these  creditors  ? 
What  right  had  the  defendant  to  pay  the  money  to  the  receiver  ? 
The  defendant  received  the  money  on  deposit  in  a  fiduciary 
capacity  of  the  plaintiff  as  executor;  and  I  think  it  was  a 
breach  of  the  trust  upon  which  it  was  received  to  pay  it  to 
the  receiver  as  the  defendant  did.  It  was  not  a  special  deposit, 
and  therefore  the  relation  of  bailor  and  bailee  did  not  exist 
between  the  plaintiff  and  th^  defendant ;  but  the  money  was 
received  by  the  defendant  upon  a  trust  like  that  implied  on  a 
bailment  Now  it  is  well  settled,  as  a  general  rule,  that  a  bailee 
cannot  set  up  against  his  bailor  a  better  title  in  a  third  party. 

But  it  is  said  if  the  goods  are  taken  from  the  bailee  by  the 
authori^  of  law  exercised  through  regular  and  valid  proceed- 
ings, it  will  be  a  defence  to  an  action  by  the  bailor.  {Bliven  v. 
Hvdson  IHver  Bailroad  Company^  85  Barb.,  191;  Burton  v. 
WHkinsanj  18  Yt,  186.)  It  is  doubtful  whether  the  .bailee  has 
a  right  to  yield  to  regular  legal  proceedings  without  defending, 
or  at  least  notifying  the  bailor  of  such  proceedings.  But  how* 
ever  this  may  be,  this  principle  will  not  help  the  defendant 
The  order  appointing  the  receiver  did  not  authorize  ^him  to 
demand  ^nd  receive  this  particular  deposit  or  sum  of  money, 
but  the  property  of  the  plaintiff  generally.  The  defendant 
undertook  to  adjudicate,  that  the  money  was  not  the  money 
of  the  estate  of  Watson,  but  of  the  plaintiff,  and  paid  it  to  the 
receiver  as  the  money  of  the  plaintiff^  not  as  the  money  of 
the  plaintiff  as  executor,  although  the  defendant  had  collected . ' 
it  and  held  it  for  the  plaintiff  as  executor. 

It  is  plain  to  me  that  the  judgment  of  the  Supreme  Court 
should  be  affirmed,  with  costs. 

ft 

Dayiss,  Wbiqht,  Gould  and  Smtth,  Js.,  concurred. 

» 

Dsnio,  J*  (dissenting.)  I  do  not  think  this  judgment  ought 
to  be  sustained.    The  special  accounts  which  dealers  are  in  the 
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habit  of  keeping  with  banks^  bj  procuring  an  addition  or 
abbreviation  of  the  word  executor,  administrator,  trustee, 
attorney  or  the  like,  to  be  attached  to  their  names  in  the  books, 
are  not  appropriations  of  the  amount  deposited,  to  the  bene- 
ficiaries to  which  the  accounts  allude,  but  are  simply  a  method 
which  the  dealer  adopts  for  his  conrenience  in  determining  from 
time  to  time  to  what  account  the  funds  which  he  has  in  bank 
belong,  as  between  himself  and  the  estate  or  the  party  which 
he  represents  in  any  of  the  characters  referred  to.  In  Swart' 
tvout  y.  T?ie  Jfechanica^  Bank  of  New  York  (5  Denio,  656),  the 
plaintiff  opened  an  account  in  the  defendant's  bank  in  his  own 
name  as  collector,  he  then  being.  United  States  Collector  of 
Customs  of  the  port  of  New  York  When  he  went  out  of 
office  he  assigned  the  balance  standing  to  his  credit  to  J.  T. ; 
and  the  action  was  brought  by  him  in  the  name  of  S^^artwout 
as  nominal  plaintiff,  as  the  forms  of  action  then  required.  The 
defendant  set  up  that  it  was  a  deposit  bank  of  the  United 
States,  and  moreover  that  the  United  States  were  indebted  to 
it  for  moneys  disbursed.  It  was  held  that  the  plaintiff  was 
entitled  to  recover.  The  court  observed  that  there  was  nothing 
in  the  case  to  show  that  depositing  in  this  bank,  in  the  manner 
which  was  done,  was  by  any  direction  or  order  of  any  officer  of 
the  government  ''  This  being  so,"  the  opinion  states,  '^  we  must 
assume  that  this  deposit  was  like  any  other  one,  liable  to  be 
drawn  by  the  depositor.  The  addition  of  'collector'  in  the 
keeping  of  the  account  may  have  b^en  and  probably  was  to 
distinguish  and  keep  separate  the  money  he  received  in  his 
official  capacity  from  that  which  he  received  in  his  own  indi- 
vidual capacity.  But  a  deposit  in  this  manner  can  hardly 
be  deemed  a  payment  over  of  the  money  in  discharge  of  his 
official  duty  or  the  execution  of  his  trust  It  is  placed  in 
deposit,  ready  to  be  paid  over,  upon  his  own  drafts  when 
called  upon  by  the  proper  officer  or  authority."  This,  I  think, 
is^  substantially  the  character  of  the  deposit  in  the  present  case. 
It  was  not  the  money  of  the  estate  which  the  plaintiff  repre- 
sents that  was  deposited,  if  that  circumstance  would  make  any 
difference,  nor  was  it  the  produce  of  any  assets  disposed  of 
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by  the  plaintiff  in  bis  character  of  executor,  but  it.  was  the 
'  individual  money  of  the  plaintiff  The  paper  which  he  made 
and  signed  and  kept  in  his  own  possession  was  of  no  legal 
jforce.  The  case,  then,  was  substantially  this:  the  plaintiff 
bad  committed  a  devastavit,  in  appropriating  to  bis  own  use 
the  assets  of  the  estate,  and  he  was  insolvent  He  then  be* 
came  entitled  to  a  sum  of  money  in  his  own  right  with  which, 
as  was  quite  proper,  he  desired  to  indemnify,  as  &r  as  it  would 
go,  the  persons  who,  as  creditors,  legatees  or  next  of  kiui 
might  be  entitled  to  participate  in  the  distribution  of  the  assets. 
This  he  might  have  done  by  actual  payment  to  these  bene* 
ficiaries,  according  to  their  respective  rights  and  interests;  by 
placing  the  funds  in  the  hands  of  his  co-execulor  to  be  paid 
out  in  the  course  of  administration,  or  by  an  assignment  to  a 
trustee  for  that  purpose.  But  while  the  money  remained 
under  his  own  control,  the  beneficiaries  had  no  more  title  to 
it  than  any  other  of  his  creditors.  While  it  remained  to  the 
credit  of  his  account  in  bank,  he  was  entitled  to  draw  it  out 
at  any  time,  subject  only  to  the  requirement  of  using  the 
addition  to  his  name  which  he  had  directed  to  be  attached  to 
the  headings  of  the  account  No  privity  was  established,  by 
means  of  the  account,  between  the  defendant's  bank  and  the 
creditors  or  legatees.  There  is  no  evidence  that  the  defend- 
ants knew  who  they  were,  or  indeed  that  they  were  informed 
of  whose  estate  the  plaintiff  was  the  executor.  A  moment's 
reflection  will  show  the  error  of  considering  the  bank  as 
the  trustee  of  the  parties  interested  in  the  estate.  If  it  was 
such  trustee,  it  was  obliged  to  hold  the  ^unds  for  the  benefit 
q{,  and  to  pay  them  out  to,  the  parties  justly  entitled  to  them. 
This  would  involve  the  taking  of  an  account  of  the  adminis* 
tration  of  the  estate,  a  duty  which  the  law  has  entrusted  to 
the  surrogate  or  the  other  courts,  and  which  usually  involves 
a  good  deal  of  detail  Again,  if  the  bank  is  to  be  considered 
the  trustee  of  the  benefioiaries,  it  would  be  liable  if  it  paid 
out  the  funds  to  the  plaintiff  (who  might  misappropriate  them 
as  he  had  done  the  original  assets),  or  to  any  person  upon  his 
check.     It  is  scarcely  necessary  to  say  that  banks  do  not 
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charge  themselves  with  these  duties^  or  incur  these  obligations 
by  suffering  an  executor  or  other  trustee  to  become  a  deposit- 
ing dealer  with  them,  even  though  he  indicates  in  the  title 
of  the  account  that  he  considers  his  deposits  as  trust  moneys. 
It  is  still  4nore  unreasonable  to  say  that  such  a  deposit  is  an 
accounting  jpro  tonto  by  the  executor,  or  a  payment  in  discharge 
of  himself.  The  beneficiaries  are  not  parties  to  the  transaction, 
and  the  deposit  does  not  create  legal  relations  of  any  kind 
between  them  and  the  bank.'  ^ 

It  follows  from  what  has  been  said  that  these  funds,  or  the 
debt  which  their  deposit  with  the  defendant  created,  remained 
the  property  of  the  plaintiff  like  any  other  money  or  choses 
in  action  which  he  might  possess.  They  were  subject  to  the 
legal  diligence  of 'his  creditors.  The  parties  to  whom  they 
were  eventually  paid,  were  the  first  to  avail  themselves  of  the 
legal  instrumentalities  which  the  law  has  provided  for  the  col- 
lection of  debts,  and  the  receiver  appointed  in  their  suit  having 
presented  himself  to  the  bank  and  demanded  the  payment  of 
the  money,  it  was  in  my  opinion  the  duty  of  the  defendants 
to  yield  to  that  claim  as  they  have  done. 

I  am  therefore  in  favor  of  reversing  the  judgment  of  the 
Supreme  Ck>urt  and  ordering  a  new  trial 

Allsk,  J.,  also  dissented. 

Judgment  affirmed. 


Wilds,  Administratrix,  &c.,  v.  The  Hudson  Bivsb  Rail- 

BOAD  COMPANT. 

A  party  claiming  to  have  been  injured  by  the  negligence  of  another  must 

^&il  in  his  action,-  unless  it  appear  that  he  was  free  from  any  negligence 

without  which  the  injury  would  not  have  happened.     The  greatest 

negligence  on  tJie  part  of  the  defendant  will  not  cure  the  defect  of  ths 

least  negligence  contributing  to  the  injury  on  the  plaintiff's  part^ 

Cases  of  negligence  form  no  exception  to  the  rule  that  it  is  the  judge's 
duty  to  nonsuit  where  a  verdict  for 'the  plaintiff  would  be  clearly  against 
the  wei^t  of  evidence. 
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One  driving  in  *  highway  acroM  a  railroad  is  goOXty  of  nigfigonoe  frtel  to 
an  aotion,  if  he  does  so  without  loolqpg  for  a  trainwhich  he  would  have 
seen,  or  listening  for  signals  of  its  approach  which  he  would  haye  heard, 
in  time  to  have  avoided  a  collision. 

It  is  alio  such  negligence  in  one  knowing  the  position  of  the  railroad  and 
the  fineqnent  passage  of  trains^  to  approaoh  the  orossing  at  raeh  q>eed  as 
to  be  unable  to  stop  his  horses  before  actually  getting  upon  the  traoki 
It  is  error  to  refuse  so  to  charge  without  the  qualification  that  the 
defendant  must  have  used  proper  precautions  to  notify  travelers  of  the 
approach  of  a  train. 

Action  under  the  statute  for  causing  the  death  of  the  plain- 
tiff's intestate  by  the  negligence  of  the  defendant  in  running  a 
train  of  cars  in  the  city  of  Troy.  It  appeared,  upon  the  trial 
at  the  Rensselaer  Circuit,  that  Wilds,  the  deceased,  was  a 
farmer  residing  about  twelve  miles  from  Troy.  He  received 
the  injury  from  which  he  died  while  crossing  the  defendant's 
road,  whic]&  has  two  tracks,  at  its  intersection  with  Fourth 
street  Both  parties  gave  evidence  tending  to  show  negligence 
in  the  other.  The  evidence  and  the  questions  arising  upon 
the  trial  are  sufficiently  stated  in  the  following  opinion.  The 
plaintiff  had  a  verdict  and  judgment,  and  the  defendant 
appealed  to  this  court 

John  ff.  Reyndds^  for  the  ap^knt 
William  A.  BeouiJi^  for  the  respondent 

OouLD,  J.  This  case  comes  before  us  on  two  appeals. 
One  from  an  order  of  the  general  term  of  the  Supreme  Oourt| 
affirming  an  order  of  the  special  term  which  denied  the  de- 
fendant's motion  for  a  new  trial,  made  on  the  minutes  of  the 
judge  who  tried  the  cause ;  that  appeal  bringing  the  case  up 
as  if  on  a  case  made.  The  other  appeal  is  from  the  judgment 
of  the  Supreme  Court,  affirming  the  judgment  rendered  at  the 
Circuit  on  a  verdict;  this  appeal  bringing  before  us  (he  except 
tions  taken  by  the  defendant  to  different  parts  of  the  charge 
to  the  jury,  and  also  the  exceptions  taken  to  the  denial  of  the 
defendant's  two  motions  for  a  nonsuit;  one  made  at  the  close 
of  the  plaintiff's  testimony ;  the  other  made  at  the  dose  of  all 
the  testimony.  ^  ' 
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The  light  to  reoover  dmnages  for  this  class  of  injaries  to 
Ae  person  (whether  asserted  bj  the  party  injured,  or  by  his 
Representatives  under  the  statute),  depends  upon  two  concur- 
ring  facts:  Ist.  The  party  claimed  to  have  done  the  injurj 
must  be  chargeable  with  some  degree  of  negligence,  if  a  natural 
person ;  if  a  corporation,  with  some  degree  of  negligence  on 
the  part  of  its  agents  or  servants;  2dly.  The  party  injured 
must  have  been  entirely  free  from  any  degree  of  negligence 
which  contributed  to  the  injury ;  t.  e.,  of  any  negligence  with- 
out which  the'injuxy  would  not  have  happened. 

These  essential  elements  of  such  a  cause  of  action  are  as 
absolutely  distinct  from,  and  independent  of,  each  other,  as 
are  the  two  opposing  parties ;  and  each  and  both  must  be^ 
by  itself  in  the  case,  upon  the  evidence,  or  there  can  be 
no  recovery.  The  question  presented  to  the  court,  or  the 
jury,  is  never  one  of  comparative  negligence,  as  between  the 
parties;  nor  does  very  great  negligence,  on  the  part  of  a 
defendant,  so  operate  to  strike  a  balance  of  negligence  as  to 
give  a  judgment  to  a  plaintiff  whose  own  negligence  con- 
tributed in  any  degree  to  the  injury. 

It  is  true,  that  some  of  the  reported  cases  of  this  kind  of 
action  use,  in  a  very  uncertain  manner,  the  terms  ''gross  negli- 
gence," "ordinary  negligence,"  "ordinary"  or  "common  pru- 
dence," and  similar  terms.  But  however  applicable  such  terms 
may  be  to  the  cases  of  bailment  of  property,  and  between  the 
different  well-known  dassea  of  such  bailors  and  bailees,  it  is 
difficult  to  see  how  they  have  strictly  and  legally  any  applica- 
tion to  cases  like  the  one  under  consideration.  -  No  element 
of  fraud  (or  quasi  fraud),  or  willfulness,  enters  into  the  cause 
Qf  action.  (WelU  v.  N.  T.  C.  R  R  Co.,  decided  last  term.) 
The  law  says  to  the  defendant,  if  you  have  by  simple  negU- 
genoe  caused  this  injury,  so  far  as  you  are  concerned  the 
giound  of  action  is  complete.  At  the  same  time  it  says  to 
the  plaintiff  although,  so  far  as  the  defendant's  acts  are 
concerned,  the  case  is  made  out,  you  cannot  prevail,  if  you 
have,  by  your  simple  negligence,  helped  to  bring  about  the 
injury. 
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.  Another  pielimiiutfy  point  (to  be  pained  upon  geaeiBlIj, 
Wore  we  can  decide  aa  to  its  being  applieable  to  this  oaae),  it 
the  claim  that  the  queation  of  n^Iigenoe  belonga  pecoliarlj 
to  the  jorj ;  and  that  caaea  ii^yolving  that  qneation  ahonld 
never  be  taken  from  them  to  be  decided  b j  the  conri  To 
thia  poaitipn  it  ahonld  be  anawered,  that  thete  la  no  caae 
known  to  the  Uw  (even  the  question  of  frauds  in  oertain  caaee 
when^  the  atatote  aaja  it  is  to  be  submitted  to  the  jury),  in 
which  an  appellate  court  has  not  and  doea  not  on  proper  ooeft^ 
aions  exercise  the  power  of  setting  aside  the  yerdiot  of  a  juij, 
not  merely  when  it  is  entirely  against  evidenoe,  but  when  it  is 
olei^ly  against  the  F^ght  of  evidence^  And  no  court  can  be 
guilty  of  the  absurdity  of  holding  that,  in  such  a  case,  il 
would  not  have  been  competent  for  the  judges  who  tried  the 
cause,  either  to  nonsuit  the  plaintiff  <»  direct  a  verdict  in  his 
£i,vor,  as  the  case'  might  have  required  No  l^gal  principle 
pompels  him  to  allow  a  jury  to  render  a  merely  idle  verdict 

The  full  extent  of  this  position  has  been  hdd  by  this  court 
{Jchmm  V.  Hudson  Biver  R  R  Cb^20  V.  Y.,  78X  in  saying 
that,  **  to  cany  a  case  to  thejary^  the  evidence  on  the  part  of  the 
plaintiff  must  be  such  as,  if  believed,  would  authorisBe  them 
to  find  that  the  injury  waa  occasioned  soldy  by  the  ncgligenoa 
of  the  defendant"  Can  this  be  true  without  holding  that,  in 
every  case  where  a  verdict  would  be  set  aside  as  against  the 
clear  weight  of  evidence,  the  oourt  should  take  the  decision 
of  the  case  from  the  jury?  Certainly,  it  is  not  easy  to  con* 
9eive  any  other  definite  position  which  would  be  consistent 
with  the  decisions.  (18  N.  Y.,  422.) 

Nor  is  the  applicability  of  the  rule  varied  by  saying  that 
the  evidence  may  consist  of  eiicumstances,  from  which  infe* 
tences  are  to  be  drawn  as  to  negligence;  and  that,  as  different 
minds  may  draw  different  inferences  from  the  same  ciroimi* 
stances,  the  jury  must  always  be  the  judges  of  negligence 
where  the  evidence  is  circumstantiaL  No  one  ever  supposed 
that  the  right  of  a  tribunal  of  review  to  reverse  a  verdict  as 
against  the  weight  of  evidence  was  confined  to  cases  of  direct^ 
positive  testimony.    The  right  covers  all  cases,  by  whatever 

Smith. — ^Vol.  X.  65 


IM  CASES  m  THE  00X7ST  OF  APPEALS. 

WiUli «  Hm  Bhritw  Birar  BaOraad  Otmpti^. 

kind  of  legal  evideaoe  any  of  them  are  sought  to  be  prov^ed ; 
and  it  prooeeds  aooording  to  the  weight  of  the  eridenoe, 
whether  circumstantial  or  not  If  the  cirenmstanoes  are  such 
that  from  thcon  can  be  drawn  two  opposing  inferencesi  either 
one  equally  consistent  with  the  proo^  it  is  no  argument 
against  the  rule ;  but  the  case  is  one  where  there  is  not  a  clear 
preponderance  of  evidence  either  way,  and  the  rule  is  simply 
inapplicable.  Still|  in  precisely  such  a  case  {OoUon  v.  Wooi^ 
98  Eng.  Com.  Law,  666),  it  has  been  explicitly  held  that  the 
court  should  nonsuit,  beoause  negligence  on  the  part  of  a 
defendant  (as  care  on  the  part  of  a  plaintiff,  in  another  case, 
cited  post,)  must  be  made  to  appear  by  the  evidence.  This 
case  says,  'Hhe  judge  will  not  be  justified  in  leavinff  the  ease 
to  the  jwry^  where  the  plaintiff's  evidence  is  ejaaUy  oonsistmt 
with  the  absence,  as  with  tb^  existence,  of  negligence  in 
the  defendant"  But  there  are  many  cases  in  which  care,  or 
the  want  of  it,  is  unmistakably  apparent  on  the  face  of  the 
circumstances.  To  walk  within  six  inches  of  the  curbstone 
of  a  sidewalk  is  not  carelesj ;  but  to  walk  as  near  the  edge 
of  a  precipice  is  the  act  of  a  madman.  Upon  both  points — 
the  rule^as  to  negligence,  on  the  part  of  the  person  injured, 
and  that  as  to  the  duty  (as  well  as  the  right)  of  a  court  to 
pass  upon  the  question,  and  nonsuit — there  are  three  Strang 
cases :  One  in  91  Eng.  Com.  Law,  one  in  29  Conn.,  and  one 
in  1  AUen  (Mass.),  187.  The  Connecticut  case  (pp.  208,  209,) 
says  that  the  rule,  that  the  party  injured  must  have  acted  with 
oidinaiy  prudence,  is  a  stem,  unbending  rule,  which  hgs  been 
settled  by  a  long  series  of  adjudged  cases,  and  must  be  con* 
sidered  as  setdeA  law.  And  the  decision  set  aside  a  verdict, 
as  against  the  evidence  as  applied  to  this  role;  and  that  was 
a  case  where  it  was  conceded  that  the  defendant  was  negli- 
gent The  case  in  91  Bng.  Com.  Law  (pp.  148, 149,)  affirmed 
a  nonsuit  because  (though  there  was  some  evidence  that  de- 
fendanVs  servant  was  negligent)  there  was  not  evidence 
enough  to  take  the  case  to  the  jury.  While  the  case  in  1 
Allen  (pp.  187-190)  lays  down,  as  the  undoubted  law  (of  Mas- 
sachusetts), that  the  plaintiff  must  show  "  by  qffkrmathf$  proof 
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tbtt  Ae  iMf  th  Ae  exerdm  cfdue  care,^  and  for  ftikiTO  of  sack 
pioo^  the  court  Bhould,  as  it  did,  aoosiitt 

Ii0t  us  examine  this  case  upon  the  principle!  of  all  but  ibe 
•laat  caae  (not  passing  upon  that).  Wbat  proof  is  thereof  want 
<tf  care  on  the  part  of  the  defendant?  Sofiurasthe  plaintiff^ 
-witnesses  are  ooneemed,  one  man,  a  tin  peddler^  who  stood  by 
his  tin  wagon,  some  five  rods  from  the  track,  talking  to  a 
woman  to  whom  he  was  trying  to  sell  his  tin  ware,  says  be 
fiiBt  heard  the  whistle  a  very  short  time  before  Wilds  was 
struck  by  the  engine,  or  almost  at  that  instant;  and  that  he 
heard  the  bell  of  the  engine  before  the  engine  was  in  sight; 
that  Wilds  drove  on  to  the  track  as  the  train  was  coming,  and 
was  nearly  across  it  when  he  was  hit;  that  the  train  was 
coming  &8t  for  that  part  of  the  track,  where  it  does  not  gene- 
rally go  fiist  He  is  the  plaintiff's  only  witness  who  saw  the 
ooourrence;  and  he  says  he  did  not  see  a  flagman  there.  The 
point  ot  collision  was  at  the  crossing  of  the  railroad  track  and 
Pourth  street,  in  the  lower  part  of  the  city  of  Troy ;  and  the 
time,  noonday.  CSarroll  (a  passenger  on  the  train),  called  for 
the  plaintiff  says  he  can't  tell  how  fiist  the  cars  wero  then 
moving ;  they  were  running  very  rapidly,  he  thinks.  Eddy 
testifies  as  to  the  measurement  of  distances  only;  chiefly  as  to 
how  far  up  the  trade  a  person  could  see  from  Fourth  street, 
below  the  track;  and  says^  a  man  sitting  in  a  wagon  26  feet 
south  of  the  south  track,  in  the  oentro  of  Fourth  street^  could 
see  the  cars  at  a  distance  of  660  feet  Giflbrd  testifies  that^ 
from  the  point  of  collision  to  the  point  where  the  train  was 
stopped  after  the  collision,  was  about400  feet  This  is  all  the 
plaintiff's  evidence  on  the  subject  No  pr^  was  offered  to 
show  any  rate  of  speed ;  or  whetiier  "  fiuit  for  that  part  of  the 
taraek,"  or  (what  the  witness  tiiougbt)  ^  very  rapidly,"  was  six 
miles  an  hour,  or  any  other  rate;  and  no  evidenee  was  offered 
to  show  within  what  distance  a  train  could  be  stopped  when 
going  at  any  specified  rate  of  speed.  This  evidence  proves 
these  factsv  thi^  the  defendant  complied  with  the  statute,  by 
giving  the  warning  of  the  bell,  so  that  it  was  heard  by  the 
plaintiff's  only  witness  at  a  distance  sufficient^  and  in  time 
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j^ffideat^  to  giye  abundant  notice  to  all  persons  to  keep  off 
'  the  track ;  that  at  the  time  of  such  warning,  and  as  the  train 
was  approaching  the  crossing,  Wilds  was  not  (nor  was  WJ 
one),  upon  the  track,  for  the  engineer  to  see  him  and  check 
Jiis  train ,-  and  that  the  engine  ran  against  an  object  which  was 
put  upon  the .  track  suddenly  (on  a  trot),  and  when  .the  engi- 
jieer  had  no  ireason  to  anticipate  or  try  to  avoid  hitting  it  It 
would  seem  difficult  to  saj  that  here  was  any  proof  of  any 
negligence  of  the  defendant  And  n^ligencci  like  any  other 
ground  of  action, 'is  to  be  proved. 

Add  to  ibis  the  defendant's  evidence.  Orr  testifies  that  he 
lieard  the  whistle  before  the  flagman  went  to  his  position ;  and 
of  course,  from  the  whole  evidence,  this  was  the  long  warning 
whistle  i(as  a  signal  of  an  approaching  train),  not  the  short 
ishaBp.whistl&..fox  stopping,  which  was  but  the  instant  before 
lOoUisioit  Jfaxia  Banker  heard  the  whistle  and  bell  before 
iWil^  ofmie.  up:tQ  ^^  tntqk*  These  two  witnesses  had  no  con- 
^ecfiM  ^idi:  th^  lailtoad  company. .  Agan,  the.  gagman,  heard 
'bj^t^  thistle :a«|d.bidl4»e&>]9e  he  went  fiom  hk  flag-house  to.the 
iflagmw'#  station,  upon  the  Crossing.  ■  Yi>ting,  :the  Aonductor, 
testifies. to  the  sounding  of  ihe  Jong  wsjming:  whistle  ^.  &r  off 
,as  ihe  bridge  above  the  hoapital,  0r«|gory,  t];K^«  eqgKac^^r^  sajO 
.the  whistle  ws  sounded  above  the  l^pital,:and:  tl^  bellAwss 
.^ringing  all  the  time  from  the  depoVto  the  aroal^igil.tlui^tiQli 
l(half>  a  mile).  Porter,  the  fireiiian,  says  he  rang  tb6^b0tt«aU 
,lbe  way  down,  and  the  whistle  was  sounded  above  the  hospi- 
taL  Yan  Hoesen,  the  brakeman,  says  the  whistle  was  sounded 
and  the  bell  rung  through  the  cut  (which  terminates  at  the 
hospital).  Boarke,  baggage>master,  says  the  long  whistle  was 
blown  long  before  they  got  to  the  place  of  collision.  Thus 
eight  witnesses,  not  in  any  way  discredited  (by  cross-examina- 
tion or  otherwise),  two  of  whom  had  no  bias  for  the  defisndimt^ 
establish  affirmatively  that-  the  company  did  give  the  proper 
warning  of  approach ;  and  as  to  that  point,  it  is  bqrond  contro- 
yersy  that  there  was  no  n^ligence  on  the  part  of  the  defendant 

As  to  speed :  Young  thinks  it  about  five  miles  an  hour ;  .Gre* 
gory  says  it  was  about  five  or  six  miles  an  hour;  Porter  says 
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about  six  milea  an  hour,  as  estimated  to  the  best  of  hia  knoir* 
ledge;  Boarke  juiys  about  six  or  seren  milea  an  hour.  It  is. 
proy^  that  the  ntila  were  slippeiy  from  a  recent  rain,  which, 
TeQ;<}^i:ed  ^pping  quickly  difficult.  But  there  is  no  proof  m 
tQ  t]|8 .4iB.l|aAc#  ^uire4  for  stopping  a  strain,  at  any  rate  of! 
Bpee4.  '  4t>d  §ypi|.i{  ^t  rate  of  speed,  might  have  something, 
to  do,  with,  the  question  of  defendaiit'a  want ^of  care,  there  ia 
no  shadow  of  proof,  that  it,did« 

The  only  other  poii^t  on  which  the  ^laintilF's  case  made  even 
a  suggestion  of  negligence  on  the  part  of  the  defendant  is,  that 
the  one  witness,  Gillespie  (the  tin  pe(|dle^),  (BfiyB,'/Vtheie.was 
qo  flagman  the^  that  he  could  see,"  On  thift  ppint,  •  h^  i^  ,nn« 
questionably  ;n  error.  Porter,  Orr,  jSiaria  JBanker,  O^BHen, 
Jfigsai  (the  fl^ftgtnan),  Ware,  six  witnessesi  fonr  of  whom  were 
unconnected  with  the  company,  testify  no(  merely  to  the  fla^ 
man's  being  thf r^  but  to  his  making  abupdanfi  signaLi  of  an 
a[^roaching  train,  and  being  nearly  iriin  oy^r,.ai9tad}lyihit|.b3r> 
the  t^am.'ot  W^ds.  Due  care  in  this  respect  ia-  i^m^aQtly,: 
ayerwhejmiogly . proved.  Npx  is.  it  at.. all  materiaji  to  tUa» 
poiat  Qf  ;df  ejoare  whether  the  flagman,  \^ng  qr^  the  track  and 
waviiig  his  flag  i^  a  signal,  was  deyoting  Tfqa  pfurticuliur  atten- 
tion to  keeping  back  Wilds,  or  to  keepiog  a  woman  and  child- 
out  of  danger.  He  was  there,  making  signf^e  ^plainly  visible! 
to  all;  and  that  he  could  not  attend  to  two^  (|t  pnce,  when  both 
were  i)ent  on  running  into  danger,  was  nojk  hiA;fta]it»:0r  that 
Qf.,tl(e  Qpmpany.  The  men  upon  the  engines  tH^  to  stop,  aa 
4Q#0  M  they  0^w  any  reason  for  stopping.  Seeing  the  flagman 
Uk  }4^^ph^  [to  keep  perspns  off  the  track,  .an4  fhere  being  no 
OD^  on  the  ^XBfikj  they  had  no  reason  to  9uppO0p  that  any  one 
would  disregard  ftU  the  usual  warnix^,  an^  get  on  the  track, 
directly  under  the  engine.  Asjjpqo,  as  Wilds  did  this,  they 
$aw  him,  an4  ^t^^pt^d  all,  pQ|S8^l4ie  QiQcms  to  ay<nd  the  col- 
Ijurion ;  but  it  wns^  thpn.ineyitabito.^ . ; 

•  The  entire  evidetciQc  ^ttfe  4ttody  to  show  any  degree  of  n^ 
Ijgence  on  the  part  o^ith^^coQip^ny;  and  the  second  motion. 
&9t  a  nonsuit  should  .h%y.6ii9!fvn. granted 
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On  the  other  hand  how  stands  the  proof  of  carelessness  on 
the  part  of  the^deceased?  The  plaintiff's  chief  witness,  the 
only  one  who  saw  the  occurrence,  says,  "  when  I  first  heard  the 
*  whistle  he  was  getting  right  on  to  the  south  railroad  track  with 
his  horses.  If  he  had  stopped  then,  he  would  not  haye  been 
hit:  he  could  not  stop  very  easily."  He  did  whip  his  horses, 
and  went  across  this  south  track,  and  nearly  across  the  north 
track,  when  on  that  track  his  wagon  was  struck. 

The  defendant's  witnesses  show  a  very  strong  case  of  care- 
lessness, if  not  one  of  utter  recklessness,  on  Wilds'  part  Orr 
testifies  to  the  flagman's  being  in  the  middle  of  the  street, 
between  the  two  tracks,  waving  his  flag  both  ways,  and 
that  teams  were  checked  by  that  and  waited;  that  O'Brien 
attempted  to  stop  Wilds  by  throwing  up  his  hands  and  shouting 
St  him ;  and  that^  failing  to  stop  him  by  these  means,  O'Brien 
stepped  into  the  street  and  tried  to  catch  the  horses.  Wilds 
drew  up  the  reins,  whipped  up  the  horses,  and  went  across  the 
track,  when  the  engine  struck  him.  That  Wilds'  horses  in 
Crossing  struck  the  flagman  and  turned  him  around  two  or 
three  paces.  That  when  O'Brien  shouted  to  him,  the  horses 
were  fifteen  feet  from  the  south  track,  and  coming  upon  a  smart 
trqfi.  Maria  Banker*says  that,  having  heard  the  whistle  and 
bell,  she  looked  out  of  her  window  (which  commanded  a  clear 
view  of  the  spot),  and  saw  this  man  approaching  on  a  &st  trot 
She  hallooed  to  him  to  stop ;  he  looked  around ;  she  hallooed 
to  him  again ;  he  whipped  his  horses ;  the  flagman  held  his 
flag  before  the  horses ;  the  flagman  was  hit  by  the  horses  and 
went  down.  When  she  hallooed,  the  horses  had  not  got  on 
to  the  south  track.  O'Brien  says  the  flagman  was  in  his  posi- 
tion swinging  his  flag,  and  that,  seeing  Wilds  coming  upon  a 
trot,  and  knowing  him,  he  started  towards  him  to  keep  him 
back,  holding  up  his  hands  to  him  for  that  purpose;  and 
finally  he  tried  to  grasp  the  horses.  The  horses  passed  him, 
vfent  on  the  track,  hit  the  flagman  in  the  back,  went  on  in  fix>nt 
of  the  engine,  and  the  collision  occurred.  Agan,  the  flagman, 
says  he  was  in  his  proper  place,  waving  his  flag;  that  his  im- 
mediate  attention  was  taken  by  a  woman  with  a  child  in  het 


ALBANT,  JUN^  IWOU  4S9 


Wndi «.  TIm  Hudaon  BiTer  BailiMd  Compuj. 


anna^  whom  he  was  keeping  off  the  track,  when  Wilds'  team 
struck  him,  ss  he  was  standing  on  the  south  track,  and  he 
barelj  escaped  with  his  life.  Ware  was  further  off;  he  saw 
the  flagman  Ihere,  and  sajs  he  was  trying  to  keq>  Wilds  back| 
and  that  Wilds  kept  pushing  up  and  hit  the  flagman.  He 
says  the  flagman  was  &cing  Wilds ;  an  error  not  very  re> 
markable  in  the  confusion,  and  not  important,  since  he  confixms 
the  facta  that  the  flagman  was  there,  and  was  struck  by  the 
team.  It  is  further  in  eyidence  that  the  railroad  had  been  in 
operation  there  for  some  eighteen  months;  and  that  Wilds 
was  well  acquainted  with  the  city ;  came  to  it  every  Saturday 
to  supply  his  customers  with  the  produce  of  his  farm  (which 
was  some  twelve  miles  out),  and  that  on  this  day  he  had  gone  to 
South  Troy,  across  this  very  track,  to  a  customer's  house :  so 
that  he  knew  the  railroad  was  there,  and  all  about  the  cross- 
ing. Is  it  possible,  from  all  this  body  of  direct  evidence,  to 
draw  two  inferences  ?  Can  there  be  a  doubt  that  Wilds  knew 
the  train  was  coming,  and  preferred  to  take  his  chance  of 
speed  insuring  his  safety?  Or  if  there  can  be  any  doubt  of 
this,  is  it  not  inevitably  certain  that  all  the  appliances  of  cau- 
tion proved  to  have  been  used  must  have  made  him  aware 
that  there  was  something  unusual  at  that  point,  calling  on  him 
for  at  least  sufficient  attention  to  look  about  him,  and  find  out 
what  it  was ;  so  far,  at  any  rate,  as  not  to  run  over  a  man, 
who,. for  some  purpose  and  with  a  signal  flag,  was  standing  in 
the  street  and  directly  in  his  way  7  If  his  horses  were  at  all 
troublesome  to  manage  (though  there  is  no  proof  that  they 
were,  untU  they  were  actually  on  the  south  track  and  near  to 
the  engine,  before  which  he  had  notice  enough  to  pause),  there 
were  men  enough  on  the  spot,  ready  and  able  to  assist  him 
in  holding  them,  and  one  man  tried  to  hold  them  back,  not 
being  called  on.  If  Wilds  was  careful,  it  would  be  difficult 
to  imagine  a  case  of  want  of  care. 

The  case  is  much  stronger  than  that  of  JSieveB  v.  The  (kto^ 
and  J^ftvam  BaOroad  Ocmpomy  (18  N.  Y.,  422-427),  in  which 
this  court  sustained  a  nonsuit;  and  that  case  remains  the  law 
of  the  State. 
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It  is  quite  usual,  in  similar  suits,  to  find  oounseli  and  some^ 
times  judges,  disposed  to  dwell  upon  tlie  alarming  power  of  K 
looomotive,  and  the  appalling  danger  of  running  one  anjwheie 
but  in  a  wilderness ;  and  great  stress  is  laid  on  the  strict  and 
untiring  watchfulness  and  cate  diat  are  required  of  those  whd 
use  so  dangerous  a  thing.  All  this  is  yeiy  true.  But  there 
are  two  sides  to  these  facts.  If  a  locomotiye  be  eminently 
dangerous,  ererybody  knows  it  to  be  so.  And  it  is  as  danger- 
ous to  run  against^  or  under  it,  as  to  have  it  run  oyer  you.  A 
railroad  crossing  is  known  to  be  a  dangerous  place,  and  the 
man  who,  knowing  it  to  be  a  railroad  crossing,  approaches  it^ 
is  careless  unless  he  approaches  it  as  if  it  were  dangerous.  To 
him,  the  danger  is  yastly  greater  than  it  is  to  the  locomotiye : 
he  may  lose  his  life.  And  if  the  Company  be  bottn4  to  use 
yery  great  care  not  to  endanger  him,  why  is  not  he  bound 
to  use  equally  great  care  not  to  be  enduigered?  His  care 
should  be  as  much  graduated  by  the  danger  as  the  Company'& 
When  eyery  one,  who  knows  that  the  railroad  is  there,  is  bound 
to  know  and  to  remember  that  a  train  may  be  approaching, 
not  to  take  the  yery  simple  precaution  of  looking  and  listen- 
ing,  to  find  out  whether  one  is  coming,  cannot  but  be  want  of 
care.  To  be  sure,  the  statute  requires  a  railroad  company  to 
giye  specified  warnings ;  but  it  neither  takes  away  a  man's 
sens^  nor  excuses  bim  from  using  them*.  (18  N.  Y.,  426, 426.) 
The  danger  may  be  there :  the  precaution  is  simple.  To  stop, 
to  pause,  is  certainly  safe.  His  time  to  do  so  is  befoi«  he  puts 
himself  in  ^  the  yery  road  of  casualty.'*  And  if  he  fiiils  to  do 
80,  it  is  of  no  consequence,  in  the  eye  of  the  law,  whether  he 
merely  misjudges  or  is  obstinately  reckless.  His  act  is  not 
careful ;  and  he  is  to  abide  the  consequences,  not  the  Company 
under  or  into  whose  train  he  saw  fit  to  run,  whether  he  did  so 
in  inexcusable  ignorance  or  in  the  belief  that  he  could  run 'the 
gauntlet  unharmed.  Nor  is  the  court  to  look  about  to  find- 
how  he,  after  putting  himself  there,  conducted ;  whether  he 
then  took  the  best  means  of  escape,  or  in  his  oonfosibn  ran' 
noie  hopelessly  into  the  jaws  of  death.  No  degree  of  presence' 
of  mind|  and  no  want  of  presence  of  mind|  at  that  time,  hai' 
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aajlUiig'  to  do  wiih  ihe  cmm.  He'  ahoold  not  be  there,  bj 
wantHtf-eikre.  *«  ^^ 

>  Moeb  -^v^igtit  fa  given  to  the  tM  thftl  lt»]riaoe  of  sueb  coI« 
Hrions  is  m  lAgbwiqr,  and  that  the  ttraTetttr'hae  a  right  to  bar 
there  with'hipyehkde.  Certainly  it  ie^a  hi||hira]r,  or  he  would 
iM^eiio  i^ghft to  be  there  at  all,  and  he^edold  not  reoever,  no 
matter  what  might  be  the  neglig^oe  of  Hkkt  Oompany.  Fvbm 
ther,  it  is  a  part  of  «  railroad  traoki  and  the  train  hw  a  righk 
to  pass  there.  It  la  a  plaee  in  whioh  two  eaaementa  have  i^ 
eommon  right;*  and  it  is  the  right  of  the  poblip  that  both  shall 
be  so  enjojed  as  not  naneoessarily  to  interfere  with  or  abridge 
the  righta  of  either. 

A  sound  fXki.  reasonable  view  of  oases  of  this  deseription  ia 
of  ae  niaah  importance  to^the  pnblitf  as  it  is  to  railroad  eompi^ 
MB.  Sndi  ooTp(NM^na  toe'tb^  tie  treated  proeiaely  as  any 
4ther  par^  tO'Sl  Aa#  <  iNo  more  stringent  rala^is  to  be  applied 
to  tbemittmiiie  AppliflA  toiild^yidaakv'nor  iaa^^ 
dne.  Bvery  citiMn  of.  the  StatSihas  M  deiep  ihtafest  in  the 
e3d8ten<i&  ud  Aie  staocesaful  operations  of  such  oompaniea; 
The  fadlities  oi  tmvel  which  ^ey  aflbrd,  the  means  they 
give  of  accaaralHting  and  of  dlffimnig  4he  products  of  our 
wide  land  and  of  our  vait  comitleiw,  ha^  alraady  produoed 
the  mightiest  resuHs  in  the  development  and  4he  unparalleled 
inoroaao  of  the  resouroes  of  the  nation.  93hey  have  clothed 
us  with  the  richest  garments  of  peace;  and  they  have  multi* 
plied  our  amies  and  wielded  our  sneaipohs  of  war.  To  do 
tbiB)  thiy  have  needed  thoae  pow^ifiil  means  the  use  of  which: 
is  necessarily  accompanied  with  danger.  But,  as  the  publior 
has  flie  bene^t  ^of  thosp  meials,  it  ia  bound  to  incur  its  own 
ahaf^  of  Ihat  ditnger.  ▲  mutual  duty  is  enjoined,  and  a  mu*^ 
taal  liability  reaidts  firom  a  fiahqe  to  perform  that  duty ;  and 
A  party  who  fiuk  in  perfoirminghis  own  part  thereof,  is  in  no 
eondltion  to  enfraoe  the  penalty  of  a  breach  on  the  other 

^  Having  oepsidered  the  points  embraced  in  the  appeal  from 
the  ovder  da^jnag  a  new  trial  on  the  merits,  we  come  to  thv 
exteptiOBs  eoatalned  IB  tMs  iq^peal  from  the  jadgment 
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The  fiiBt  exoeptaon  to  the  charge  of  the  judge  ift  thiui  taken : 
Defendant  lequeBted  the  court  to  charge  '*  that^  if  the  negli- 
gence of  the  deceased  in  any  manner  contributed  to  cause  the 
collision  which  resulted  in  his  deathi  the  plaintiff  cannot  reoo* 
Ten"  The  request  was  so  far  complied  with  as  to  giye  the 
ehaige  in  the  terms  asked,  qualifying  it  with  the  words,  *'  it 
being  understood  that  this  n^ligence  is  the  want  of  sudi  oaie 
as  a  person  of  ordinary  prudence  would  exercise  in  like  eir- 
oumstances."  The  defendant  asked  for  his  single,  definits^ 
legal  proposition ;  and  excepted  to  having  it  accompanied  bj 
any  addition  to  give  it  uncertainty,  or  tending  to  confuse  the 
minds  of  the  jury.  And,  if  his  request  contained  a  kgal 
proposition,  which,  unqualified,  was  sound  and  i^plioable  to 
the  case,  he  had  a  right  to  have  it  announced  to  the  jury,  if 
not  in  the  yery  terms  asked,  at  least  substantially  so,  and  not 
so  quaUfled  as  to  alter  the  principle  or  to  add  to  it  in  any  way 
to  render  it  uncertain  or  tending  to  confuse  the  jury ;  or,  he 
should  hare  it  refused,  either  direcdy,  .or  on  the  ground  that 
the  charge  already  given  has  properly  covered,  the  law  of  the 
case.  And  while  a  juryman  might  suppose  that  he  knew  wha^ 
in  the  droumstances  proved,  constituted  **  negligence,"  he 
might  be  puzzled  with  so  utterly  indefinite  a  qualification, 
especially  as,  in  a  prior  part  of  the  chaige,  the  jury  had  been 
told  to  consider,  in  estimating  what  would  be  n^igent  in 
Wilds'  approach  to  the  crossing,  ''  whether  he  understood  the 
signals;"  thus  putting  on  the  Company  the  obligation,  not 
merely  of  making  the  signals,  but  of  furnishing  understanding 
to  the  other  party. 

The  defendants  request  certainly  gave,  in  precise  words, 
the  true  legal  rule  of  the  case;  and  he  was  entitled  to  have  it 
giicen  to  the  jury  substantially  as  he  asked  it  without  qualifi* 
cation,  or  to  have  it  plainly  refused.  The  defendant's  next 
request  to  charge  was,  ''  that  if  the  deceased  approached  the 
crossing,  knowing  the  position  of  the  railroad,  and  that  trains 
were  frequently  run  thereon,  at  such  a  rate  of  qpeed  that  he 
was  unable  to  stop  his  horses  before  actually  getting  upon  the 
track,  and  that  speed  contributed  to  cause  the  collision,  the 
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pkmtiif  eanoot  reoorer."  TbiB^  inaBmuch  as  tbe  oihMrge  had 
already,  as  against  the  defendant^  included  tiie  element  of  speed 
as  oonstitating  n^ligenoe,  and  had  said  "  the  speed  should  b^ 
legolatod  with  teferenoe  to  the  apparent  danger  f  this  would 
seem  «n  entiirij  proper  ieqaest|  that  each  par^  might  be  held 
to  lo<^ng  out  for  the  apparent  danger.  It  was  refused,  except 
with  the  qualification  Uiat  the  defendant  must  have  '^  used  all 
proper  precautions  to  notifj  trayelers  of  the  approach  of  the 
trains'*  (with  other  qualifications  as  to  *^ ordinary  prudence'^ 
Which  is  equivalent  to  saying  that  the  want  of  care  of  Wilds 
depended  upon  the  exercise  of  care  by  the  Qompany ;  and 
that  he  might  approach  a  dangerous  place  with  utter  reckless* 
ness  unless  the  Company  used  all  care ;  while  the  Company 
most  approach  the  same  place  with  '^all  proper  precautions,'' 
or  be  liable,  not  merely  for  its  own  want  of  care,  but  for  that 
of  all  comers.  .  This  is  too  unequal  to  be  sound.  Each  one's 
care,  or  want  of  care,  exists  in  his  own  act^  without  the 
slightest  reference  to  care,  or  the  want  of  it,  in  the  other  party. 
Each  is  governed  by  his  own  independent  volition,  with  which 
the  other  can  by  no  possibility  have  any  connection ;  and  on 
the  exercise  of  that  volition  by  each,  and  on  that  only,  de- 
pends the  act  which  is  either  careful  gr  not 

A  further  request  to  charge  on  the  part  of  the  defendant 
contained  the  proposition  *'  that  if  the  deceased  was  aware  of 
the  approach  of  the  train,  in  time  to  have  ^stopped  before 
reaching  the  track  upon  which  the  train  was  approaching, 
and  intentionally  drove  upon  the  track,  after  being  aware  of 
the  train,  the  plaintiff  cannot  recover."  The  court  refused  to 
charge  in  this  form.  The  request  covers  this  ground,  that^  if 
the  deceased,  knowing  that  a  train  was  approaching  in  season 
to  take  his  own  course,  and  decide  whether  to  be  safe,  and 
stop,  or  to  go  on  and  run  his  chance,  chose  to  go  on,  he  must 
abide  the  risk  that  he  took.  It  is  rather  diificult  to  see  why 
this  is  not  the  law.  Certainly  no  legal  rule  is  consistent  with 
qualifying  the  position  by  leaving  it  with  the  jury  to  speculate 
on  the  idea  whether  he  "  would  have  stopped  in  the  exercise 
^  leasonable  care,  &a,  and  could  not  reasonabfy  expect  to 
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pan  in  ftibtjr,  attd  'intetiliotiia]Ij  drove  npcm  Ae  traclc,'^4o. . 
Ghiia  Kmlfs*  the  negtigence  on  his  part  to  a  grade  Utile  abort . 
of  soieide; 

Anther  oif*  the  defendant's  reqnests  to  charge  clainiedr  dmtt 
'''the  debeaaecl  cannot,  by  his  own  negligence,  cast  xipon  the 
defendanit  llie  iteees^ty  of  exeicising:  extt'aordiiiary  eaie.** 
The  conrt  added  lAer  the  word  ^'  negligenoe,"'  *'  a$  above  iefvn^i 
and  (iminlrtUing  to  ^  injury.^^  The  request  teems  to  state  an 
aocarately  cprreot  legal  ^proposition ;  and.  the  defendant  was 
entitled  to  hhVd  it  given  to  the  jory  ^srhereinbefiire  stated. 

Xhe  judgment  of  theSapneiM  Court  and'ita  order  should 
be  reversed ;  and  a  new  trial  granted,  costs  to  abide  the  event 

•  •  ,  .      .  •       ' 
^  Davixs  and  Smith,  jrs.,.concvirred ;  Dsnio  and  AUiEN,  J&i 

were  jako  for  reversali  the  latter  on  the  ground  of  the  plain- 

tiff's  negUj^dnce*.  All  of  them  agreed  in  respect  to  the  right 

and  duty  of  ,a  judg^  to  nonsuit  in  cases  of  this  character. 

•» 
Sutherland,  J.,  ((Assenting).    The  question  is,  whether 

the  whole  case  at  the  close  of  the  testimony  was  not  a  case  for 

the  Jury ;  whether  the  question  of  negligence  on  the  part  of  . 

th^' intestate,  as  well  as  the  question  of  negligence  on  the  part 

of  the  employees  of  the  defendant,  were  not  both  questions  for 

the  jury,  to  be  passed  upon  by  them  as  questions  of  conduct 

or  misconduct,  pnder  all  the  circumstances  of  ihe  case. 

In  my  opinion,  the  acutest  human  iiitelldbt  ^ill  glance  off 

with  every  attempt  to  maJce  Either  oT  thead  i^uestiofis,  qhestions' 


•  *. 


c/l  law. 

"It  may'lfe  'cAiceded,  that  thferfe  was  ilo  contradictdry  evi- 
dence* Is  to*  tKit  ^tidtict  <jf 'the.intestalte,  in  approaching  the 
crossiil^V  yet,  whethier'such'  conduct  wias  tiegBgent  or  no^ 
was  a  g\ie6ti<5ii  Ibr  the  jury,  under  all  th6'  circumstances  of 
the  case.  '  The  circumstances  of  a  pai^icular  c&e  may  be  oon- 
ceded,  and^yet,  as  evidence  or  arguments  on  the  question  of 
negligehce,'they  may  be,  and  generally  are,  conflicting;  that 
18,  some  of  Ae  conceded  circumstances  may,  and  generally 
do,  tend  to 'show  negligence,  and  some,  care  and'  attention. 
Negligenoe  is  a  conclusion  or  judgment  as  to  c6nduct^  arrived  afr 
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by  weighing  (mt  ojomparing  these  cucoaauitaQoes  0r  argomeati. 
\I  have,  always  undentood  that  the  ooDimon  law  had  OMde 
it  the  proYinoe  of  the  jury,  when  the  trial  was  by  jury,  10 
pass  upon  these  ciicumstanoes  and  draw  the  oondosion* 

Sir  William  Jones^  at  the  conclusion  of  bis  work  oa  Bail- 
ments, states  this  as  a  corollary  from  the  principles  therein 
laid  down*  At  an  early  day,  the  books  and  judges  undertodc 
to  define,  as  between  bailor  and  bailee,  gross,  ordinary  and 
slight  n^ligence.  It  most  be  conceded,  if  gross,  ordinary 
.  and  slight  n^ligence^  as  between  bailor  and  bailee,  had  been 
defined  by  the  law.  so  as  to  be  practicable^  then,  whether  the 
conceded  oircumslmces  of  a  particular  case  constituted  or 
showed  gross,  ordinary  or  slight  negligence^  would  be  a  ques- 
tion of  law;  but  even  as  between  bailor  and  bailee,  on  a 
conceded  sti^te  of  &cts,  the  question  of  gross  negligence  has 
been 'held  to  be  a  question  for  the  jury.  {Dorrman  y.  Jenktm^ 
2  Adoh  &  EUis,  266;  Uelsm  y.  ifiicttitoift,  1  Starkie,  237.) 
In  PaUerson  y.  WaUaoe,  in  the  House  of  Lords,  1858  (28  Eng. 
Law  and  £q.,  48 ;  S.  C7.,  I  McQueen,  748),  there  was  no  con* 
trorersy  about  the  ihcte,  but  only  whether  a  certain  result  was 
to  be  attributed  to  negligence  on  one  side  or  to  rashness  on  the 
other.  The  judge  having  withdrawn,  the  case  from  the  jury 
in  tha  eourt'below,  it  was  held  in  the  House  of  Lords  to  be  a 
pura  question  of  &ct  for  the  jury;  and  the  judgment  below 
:  ym  reversed.  At  the  conclusion  of  his  opinion,  Lord  Chan- 
cellor Cranwobth  says :  "  With  all  deference  to  the  learned 
judges,  it  appears  to  me'  that  they  have  misunderstood  the 
province  of  a  judge  at  a  trial  of  this  sort''  See,  also,  IVaaer 
Yi  Sill  (1  McQueen,  897),  to  show  that  it  is  the  province 
of  a  jury  to  draw  the  presumption  of  a  fact  from  cireum- 
stances ;  also.  Chancellor  Jones'  opinion,  in  Jackson  v.  JSsuAird 
(8  Cow.,  409,  &c;  1  Greenl.£v.,  §§44,  48.) 

Ik  Bernhardt  v.  Ikns.  S  Sar.  R  R  Ch.  (82  Barb.,  169),  the 
question  arose  on  a  motion  to  nonsuit  Judge  Ingrahah,  in 
his  opinion,  says ;  '^  It  will  not  be  denied  that  negligence  is, 
in  all  instances,  a  question  of  fact."  This  case  was  affirmed 
iathis  coutti  but  bak  not  been  reported.  Judge  Ssldeic  wyS| 
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in  his  opinioii  in  theoaaein  this  ooart:  "It  is  not  easy  to  sup- 
pose a  case  in  which  the  court  would  be  warranted  in  holdiugi 
as  matter  of  law,  that  negligence  was  proved." 
.  A  question  of  negligence  presents  the  question,  what  a 
person  ought  or  ought  not  to  have  done  under  the  circum* 
stances  of  the  case.  The  law  has  not  undertaken,  except  in 
certain  instances,  to  define,  and  could  not  very  well  define, 
this  duty  under  particular  circumstances;  for  it  could  not  anti* 
dpate  and  define  the  circumstances  under  which  the  du^ 
arises.  A  question  of  negligence  is  a  question  belonging  to 
the  common  affiun  and  experi^ice  of  men:  it  is  a  question  to 
be  decided  under  the  circumstances  of  the  case,  by  the  com- 
mon experience  of  men  as  to  the  duties  of  each  other.  Its 
decision  is  really  the  expression  of  an  opinion  or  judgment  as 
to  the  conduct  of  another  under  particular  circumstances ;  and, 
as  has  been  observed,  it  is  very  rarely,  even  where  there  is 
no  controversy  about  the  circumstances,  that  they  are  n<lt 
conflicting,  as  evidence  or  arguments  on  the  question  of  n^Ji- 
gence;  for  some  will  tend  to  show  care,  and  some  negl^;ence. 

This  being  the  nature  of  a  question  of  negligence,  is  it  ex* 
traordinary  that  the  common  law  should  have  committed  the 
decision  of  it  to  a  jury  ? 

I^  as  was  intimated  by  Judge  Babculo,  in  Haring  v.  Ifew 
York  &  Erie  B.  R  Oo.  (18  Barb.,  9),  juries  cannot  be  sattf 
trusted  with  this  question,  as  between  an  individual  and  a 
railroad  corporation,  then,  in  such  cases,  let  the  I^islatuxe 
alter  the  common  law,  and,  in  such,  cases,  commit  it  to  the  oouit 

It  is  veiy  clear  to  me  that,  in  this  case,  the  questions  as  to 
negligence  on  the  part  of  the  intestate,  as  well  as  to  negligence 
on  the  part  of  the  defendant's  employees,  were  questions  of 
fiict  for  the  jury ;  and  that  the  court  very  properly  refused  to 
hold  otherwise. 

My  conclusion  is,  that  the  judgment  of  the  Supreme  Court 

ahould  be  affirmed,  with  costs.  , 

• 

Seldsk,  Ch«  J.,  and  Wbiqht,  J.,  were  absent 

Judgment  reversed  and  new  trial  ordered.  ^ 
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^16  owner  of  a  ship,  having  chartered  her  for  a  voyage,  effected  insurance 
upon  the  freight^  earned  or  not  earned.  The  ship  was  wrecked  near  her 
port  of  diicharge^  and  the  insured  abaodoned  the  fineight  to  the  under^ 
writer.  The  seamen  saved  from  the  rigging,  Ao,  enoi^  to  pay  thdr 
wageS)  and  also  part  of  the  cargo,  on  which  the  freight  was  enough  to 
pay  their  wages :  HM^ 

1.  That  the  seamen  were  entitled  to  wages  for  the  Toyage,  and  not  merely 
from  the  time  of  the  casualty.  They  take  their  pay  as  wages,  and  noi 
as  salvage.  ' 

2L  The  wages,  upon,  the  abandonment^  became  a  charge  upon  the  ship  and 
owner,  in  exoneration  of  the  freight 

Appsal  from  the  Superior  Coort  of  the  city  of  New  York. 
The  defendant^  by  its  policy,  dated  17th  December,  1867^ 
insored  (Jeoige  Daniels  to  the  amount  of  $16,000  on  freight^ 
valued  at  $26,000|  earned  or  not  earned,  in  the  ship  Flying 
Dtttohmani  at  and  fiom  San  Francisco  to  New  Yorlc  The 
Tessel  was .  under  ch^urter  to  Moore  h  Folger  for  the  voy  age, 
at  $10,000,  payable  on  arrival  at  the  port  of  discharge.  The 
master  was  to  sign  bills  of  lading  for  the  cargo  at  any  required 
rate  of  freight^  without  prejudice  to  the  charter.  The  ship 
sailed  from  San  Francisco  on  the  1st  day  of  November,  1867, 
widi  a  cargo,  the  freight  upon  which,  according  to  the  bills  of 
lading,  amounted  to  $14,691.78,  and  was  wrecked  on  the 
New  Jersey  coast  in  the  course  of  the  voyage  on  the  14th  day 
of  February,  1868.  The  assured  abandoned  the  freight  to 
the  defendant  pn  the  16th  day  of  February,  1868;  and  the 
abandonment  was  renewed  and  confirmed  upon  the  receipt 
of  further  intelligence  from  the  vessel  on  the  24th  day  of 
February,  1868,  and  was  accepted  by  the  defendant,  who  paid 
to  the  assured,  on  account  of  the  loss,  $12,600,  leaving  unpaid 
the  sum  of  $2,600 ;  for  which  sum,  reduced  by  freight  saved 
by  the  insured  over  and  above  seamen's  wages  to  |2,877.29, 
this  action  was  brought  The  crew  remained  by  tne  wreck, 
and  aided  in  saving  the  property  so  long  as  there  was  anything 


«    ' 
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for  them  to  do,  and  were  then  dischaiged.  Poiiioiis  of  the 
cargo  were  saved  and  brought  into  port,  the  value  of  whioh 
.was  $11,727.72 ;  and  the  freight  upon  which  waa  $4,27&17, 
over  and  above  the  salvage  charges  and  ezpensea  Parts  of  the 
vessel  were  also  saved,  and  produced  on  a  sale  thereof  the 
Xiet  sum  of  $8,169.68.    The  seamen's  wages  £>r  the  vojags 

.  were  $2,897.91.  DanielSi  the  assured,  dolleoted  the  frei^t, 
Bnd  the  proceeds  of  the  remnants  of  the  Yessel,  acting  for 
"whom  it  might  concern.    The  freight  -collected  was  appor- 

•  tioned  between  the  defendant,  representing  the  ship-owner 
wd  the  charterers,  in  the  proportion  of  $10,000  U>  $14,69L78, 
which  gave  $2,980.58  to  the  ship-owner.  ^  Out  of  this  sumi 
the  ship-owner  paid  the  seamen's  wages,  leaving  $582.14  ad 
the  net  freight,  which  was  credited  to  the  defendant  on  m> 
count  of  the  loss.  The  application  of  the  freight  earned,  or 
any  part  of  it|  to  the  payment  of  seamen's  wages  for  the 
voyage  was  resisted  by  the  defendant,  who  claimed  to  be 
^entitled  to  the<whole  freight  as  abandoned.  The  action  was 
tried  in  the  Superior  Court  of  the  city  of  New  York  before 
IWhttjib,  J.,  and  a  jury ;  and  a  verdict  was  diieeted  for 
the  whole  amount  claimed  by  the  jdaintifi,  on  the  ground 
lihat,  under  the  abandonment,  the  d^endants  took  the  freight 
subject  to  tte  lien  thereon  for  seamen's  wages,  if  freight 
fihould  be  earned  to  the  amount  of  such  wages,  or  to  such 
amount  as  should  be  saved  less  than  such  wage&  Exceptions 
were  taken  by  the  defendant  to  the  rulings  of  the  judge 
upon  the  trial ;  and  upon  the  argument  thereof  at  the  general 

"  term  of  the  court,  a  new  trial  was  granted.  From  the  order 
granting  such  new  trial  the  plaintifb  appealed  to  this  court^. 
stipulating  that,  if  such  order  shoidd  be  aiBimed,  judgment 
absolute  should  be  given  against  them. 

JBdvxxrd  H.  Owen^  for  the  appellants. 

Danid  Lord^  for  the  respondent 

AiXBK^  J.    The  general  rule  of  the  maritime  law  ia  thafc 
l^amen  are  not  entitled  to  wages,  unless  freight  is  earned  ia 
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the  TOjagv;  and  this,  whether  the  hiring  is  for  the  voyage 
or  by  the  mouth.  If  the  loaa  of  the  yoyage  and  freight  is 
attributable  to  the  act  or  de&u]t  of  the  master  or  owners,  the 
general  rule  will  not  apply.  The  right  to  wages  is  made  to 
depend  upon  the  completion  of  the  voyage,  in  order  to  secure 
the  fidelity  and  stimulate  the  zeal  and  attention  of  the  mar> 
ners.  It  is  also  said,  that  public  interests  require  that  the  fate 
of  the  seaman-  should  be  connected  with  that  of  the  vessel 
(Abbott  on  Ship^  Story  k  Perkins'  ed.,  688 ;  Van  Beurm  y. 
Ndson,  9  Cow.,  168 ;  1  Pet  Ad.,  194.)  If  the  vessel  be  lost^ 
although  some  part  of  the  cargo  be  taken  out  of  her  by  the 
seamen  and  saved,  still  no  wages  will  be  earned  by  the' crew, 
for  the  reason  that,  the  ship  not  being  saved^  no  freight  is 
earned.  Perhaps,  in  such  case,  the  mariner  could  recover  an 
equitable  compensation  in  the  nature  of  salvage.  {DmmeU  y. 
Tbmhagen^  8  Johns.,  154.)  Hence,  freight  is  said  to  be  the 
mother  of  wages,  and  the  safety  of  the  ship  the  mother  of 
freight:  a  maodm  expressing  the  connection  in  law  between 
the  earning  of  freight  by  the  vessel  and  the  right  of  the  man* 
ner  to  recover  wajges  from  any  source.  If  ^he  seaman  becomes 
entitled  to  wages,  he  is  not  confined  to  the  freight,  nor  is  that 
declared  to  be  the  ^mary  fund  for  their  payment  It  is 
said  to  be  the  most  natural  fund  out  of  which  the  wages  are 
contemplated  to  be  paid ;  and  it  is  relied  upon  by  the  master 
as  theTund  from  w)|ich  to  discharge  his  personal  responsibili^. 
for  disbursements  and  wages.  {Sfuppard  v.  Taylor,  6  Pet,  676.) 
The  same  may  be  said  of  the  earnings  of  a  factory,  or  the 
products  of  a  farm.  They  are  the  most  natural  fund  for  the 
payment  of  the  operatives  and  laborers.  The  18th  rule  in 
admiralty  best  declares  what  was  recognized  as  the  law  without 
the  rule.  That  rule  is  to  the  effect  that,  in  all  suits  for  man- 
ners'  wages,  the  libellant  may  proceed  against. the  ship,  freight 
and  master,  or  against  the  ship  and  freight^  or  against  the 
owner  or  master  alone  in  personam. 

That  the  ship,  as  well  as  the  fi^eight,  is  bound  for  the  sea* 
men's  wages,  is  well  settled ;  and  no  distinction  is  made  between 
the  two  liens  which  would  charge  the  freight  in  priority  to,  and 
Smftb. — Vou  X.  57 
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in  discbarge  o^  the  vessel.  {Sheppard  v.  Tayhr^  supra;  Lewii 
V.  Tha  EUzabethJt  Jane;  Ware,  4X ;  The  Dawn,  Davies,  121  j 
The  Louiaa  Bertha,  1  Eng.  L.  &  Eq.,  665 ;  The  Lady  Durham, 
8  Hagg.  Ad.,  196.)  It  certainly  cannot  be  said,  with  propriety, 
that  either  of  two  funds  is  the  primary  fhnd  for  the  pay- 
ment of  a  charge,  when  the  lien-holder  may  proceed  against 
either  or  both,  at  his  option,  or  against  both  with  the  individual 
personally  liable  for  the  payment  of  the  claim,  or  against  such 
individu&l  alona  When  it  i^said  that  *'the  contract  of  the 
sailors  is  a  species  of  copartnership  between  them  and  the 
owners,"  it  is  only  meant  that  the  profits  of  the  one  and 
ihe  wages  of  the  other  are  at  risk  upon  the  same  hazard,  and 
depend  upon  the  same  contingency ;  and  when  it  is  said  that 
the  freight  earned  and  received  constitutes  a  common  stock, 
and,  in  the  hands  of  the  owners,  is  a  trust-fund,  to  be  accounted 
for  to  those  whose  ind^ustry  produces  it,  nothing  more  is 
intended  than  that  the  earning  of  freight  gives  the  right  to 
wages ;  that  the  freight  is  one  of  the  funds  upon  which  the 
lien  for  wages  attaches ;  and  that  the  equity  of  the  mariner 
would  attach  to  this  fund  in  the  hands  of  the  ship-owner.  It  is 
not  intended  that  the  technical  relation  of  ^trustee  and  oettai  que 
trust  exists,  or  that  the  ship-owner  can  b%  called  to  an  account 
as  for  a  trust-fund. 

Judge  StOBT,  in  Sheppard  v.  Tayhr  (supra),  gives  thg  sub- 
stance of  the  rule,  when  he  says  that ''  there  is  an  intimate 
connection  between  the  freight  and  the  wages,  and  the  right  to 
the  one  is  generally,  though  not  universally,  dependent  on  the 
other ;"  and  this  oonneetion  "  has  given  rise  to  the  quaint 
expression,  that  freight  is  the  mother  of  wages." 

Wages,  then,  are  not  chargeable  upon  the  freight,  in  exone- 
ration of  the  ship  or  the  .master  or  owner,  or  as  a  fund  first 
or  primarily  to  be  resorted  to.  As  between  the  underwriter 
upon  the  ship,  who,  as  the^  abandonee  therwf)  is  entitled  to 
salvage,  and  the  owner,  who  has  abandoned  to  the  underwriter, 
there  is  great  propriety,  in  iidjusting  their  respective  personal 
rights  and  equities,  that  the  wages  of  the  crew  should  be  first 
charged  upon  the  freight.    But  this  does  not  affect  the  general 
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qnefttion  6f  the  maiinen'  lien  upon  the  ship  and  freight  m 

The  crew  of  the  Flying  Datchman,  staying  by  the  wreck 
and  aiding  to  bring  the  vessel,  with  part  of  the  cargo,  into 
port,  BO  that  freight  was  earned  by  the  Yessel,  became  entitled 
to  compensation  for  their  services,  not  merely  from  the  time 
of  the  casoalty,  but  for  the  voyage.  If  that  coni^nsation 
was  due  them  as  salvors,  then  it  should  have  been  made  a  part 
of  the  general  average  of  the  expenses  in  saving  the  ship  and 
cargo,  or  should  have  been  charged  upon  the  freight,  or  ship, 
or  cargo,  as  a  part  of  the  salvage  expenses.  If  the  compensa- 
tion was  to  salvors,  as  such,  it  would  only  be  necessary,  in 
adjusting  the  loss,  to  determine  whether  the  amount  should 
eome  into  the  general  average  or  should  be  chai*ged  upon  a 
particular  interest  It  would  not,  in  that  case,  be  chai^geable 
upon  the  ship-owner  personally,  by  reason  of  his  hiring  of  the 
seamen  as  such.  But,  upon  authority  as  well  as  upon  principle, 
I  am  of  the  opinion  that  the  compensation  to  the  crew  was 
as  wages,  and  not  in  the  nature  of  salvage.  The  question 
has  more  frequently  arisen  in  cases  where  no  part  of  the  cargo 
has  been  saved,  and  consequently  no  freight  earned,  but  where 
parts  of  a  stranded  ship  have  been  saved,  in  part  through  the 
exertions  of  the  seamed^  and  have  been  sold  for  more  than 
Bufficieiit  to  pay  the  wages  of  the  seamen ;  and  in  England  it 
is  authoritatively  settled  that  such  a  case  constitutes  an  excep- 
tion to  the  rule  as  to  the  earning  of  freight  being  a  preliminary 
to  the  payment  of  wages,  and  that  the  seamen  are  entitled 
to  wages  if  the  salvage  of  the  wreck  is  sufficient  to  pay  them, 
and  if  not,  to  the  amount  saved.  It  is  decided,  and  .upon  the 
same  ground  of  reason  and  public  policy  that  makes,  in  ordi- 
nary cases,  freight  the  mother  of  wages,  that  the  crew  cannot 
assume  the  character  of  salvors  of  their  own  ship  and  claim 
for  services  as  such.  It  is  the  duty  of  the  crew  to  protect  the 
ship  tiirough  all  perils,  and  their  entire  possible  service  i^ 
pledged  to  that  extent;  while  a  salvor  is  one  who,  without 
any  particular  relation  to  a  ship,  volunteers  useful  service  to 
it  in  distress.    An  allowance  to  seamen  as  for  salvage  services 
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would  be  less  beneficial  and  safe  to  the  owners  than  the  allow- 
ance  of  wage&  In  the  latter  case,  there  is  no  temptation  to 
throw  the  ship  into  situations  of  danger,  with  a  view  to 
extravagant  salvage.  {The  Neptune^  1  Hagg.  Ad.,  227 ;  and  see 
Lord  Stowsll's  judgment  in  the  casa)  Some  of  the  American 
cases  allow  a  compensation  to  seamen  equivalent  to  their 
wages  ii^  case  of  shipwreck,  where  they  do  their  duty  and 
sufficient  is  saved  for  that  purpose,  "  bj  way  of  salvage,**  or 
''  upon  the  ground  of  a  qualified  salvage ;"  but  the  result  is 
the  same  as  that  reached  by  Lord  Stowell  in  the  case  of  the 
Neptune.  The  seamen  are  not  treated  as  salvors,  and,  in 
substance,  effect  is  given  to  the  lien  of  the  crew  for  their  wages 
upon  every  part  of  the  ship  that  is  saved  firom  the  wreck, 
and  the  case  made  an  exception  to  the  rule  that  the  earn- 
ing  of  freight  is  a  condition  precedent  to  the  receiving  of 
wages,  although  this  exception  is  not  stated  in  words.  (See 
the  cases  cited  in  note  [1]  to  Abb.  on  Ship.,  Story  k  Perk, 
ed,  768,  top  paging,  and  especially  Lewis  v.  The  Elizabeth  Jk 
•Tone,  supra ;  The  Davm^  id. ;  The  Sophia^  1  Gilp.,  77.)  The 
doctrine  of  Lord  Stowell  was  directly  affirmed  by  the  Su- 
preme Court  of  the  United  States  in  Eobart  v.  Drogan  (10 
Pet.,  110). 

That  freight  is  the  subject  of  an  abandonment,  like  any 
other  subject, of  insurance,  is  not  doubted;  and  it  is  not  dis* 
puted  that  it  is  subject  to  all  the  incidents  of  other  insurable 
interests  when  abandoned  to  the  underwriters. 

By  an  abandonment,  when  the  right  to  abandon  exists,  or 
the  abandonment  is  accepted  by  the  insurer,  the  whole  interest 
in  all  that  remains  of  the  thing  insured,  so  far  as  it  is  covered 
by  the  policy,  is  transferred  from  the  assured  to  the  under- 
writers in  proportion  to  the  amount  of  their  several  interests. 
The  thing  or  interest  insured  and  thus  transferred  is  called 
"  the  salvage."  The  insurer  becomes  entitled  to  the  net  sal- 
vage ;  that  is,  that  which  remains  of  the  subject  matter  after 
payment  of  the  expenses  of  saving  it.  (2  Am.  on  Ins.,  1178; 
per  Lord  Ellknborough,  Ch.  J.,  Sharp  v.  OladsUme^  7  East, 
24.)    The  expenses  of  saving  the  cargo  and  bringing  it  into 
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port,  from  the  time  of  the  casaalty  or  other  interruption  of 
the  voyage  which  g^ves  occasion  to  abandon,  thus  producing 
the  freight,  which  is  the  salvage  less  the  expenses,  are  pro- 
perly chargeable  upon  the  freight  These  are  Ae  expenses 
incurred  by  or  for  the  underwriter  in  the  attempt  to  save 
something  from  the  wreck  for  himself.  What  is  saved  belongs 
to  the  insurer,  and  not  the  insured;  and,  therefore,  the 
expenses  in  the  saving  it  are  chargeable  upon  the  former, 
alUiough  they  exceed  the  value  of  the  thing  saved.  But 
expenses  incurred  in  and  about  the  thing  insured  befoi^  the 
casualty,  or  in  bringing  it  to  the  place  of  the  casualty,  are  in 
no  sense  expenses  incurred  in  saving  the  property  from  the 
peril  insured  against  or  pending  the  salvage.  The  maritime 
law  gives  the  right  to  the  insured  to  regard  certain  losses  as 
total  which  are  not  absolutely  total,  and  gives  to  the  under- 
writer certain  correlative  rights;  and  among  them,  id  the 
right  of  salvage.  These  losses  are  called  constructively  total ; 
and,  so  &r  as  the  assured  are  concerned,  the  loss  is  total ;  for 
although  the  subject  of  the  insurance  is  not  actually  destroyed, 
or  wholly  lost,  he  elects  so  to  regard  it,  and  exact  of  the 
insurer  the  fuU  amount  insured,  giving  to  him  what,  if  any* 
thing,  can  be  saved.  This  rule  is  based  uponf^'eciprocal  bene- 
fits to  the  insurer  and  insured.  In  consideration  of  the 
payment  as  for  a  t^tal  loss,  when  it  is  only  constructively 
total,  and  incurring  the -risk  and  expense  of  saving  the  wreck, 
the  underwriter  becomes  entitled  to  the  thing  saved,  subject 
only  to  the  charges  in  and  about  the  saving  it,  and  not  subject 
to  any  other  incumbrance.  •  The  fact  that  the  insurer  has 
been  able  to  secure  to  himself  the  salvage  to  which  he  is 
entitled,  does  not  give  to  the  insured  the  right  to  charge  him 
personally,  or  the  property  which  he  has  thus  purchased  by 
accepting  the  abandonment,  with  any  daim  for  services  of 
mariners  or  others  anterior  to  the  wreck  of  the  vessel.  It  is 
true,  the  right  of  the  seamen  to  wages  became  fixed  by  the 
earning  of  freight,  consequent  upon  the  exertions  of  the 
defendant.  But  the  wages  were  earned  before  the  defendant 
acquired  the  title  to  the  thing  insured ;  and  the  earning  of  the 
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flwight  was  only  the  happening  oS  a  contingenGy  vipoQ  which 
the  teohnical  right  to  recover  for  snoh  .servioea  d^Mnded. 
The  wages  were  earned  before  the  casoalty,  buty  whether 
payable  or  not,  depended  upon  the  circumstance  of  earning 
irdight,  or  saving  a  portion  of  the  wreck  of  the  vessel ;  bat 
when  the  right  to  wages  was  established,  they  were  chai^geable 
upon  the  ship  or  the  owner,  rather  than  upon  the  freight 
transferred  to  the  defendant.  It  being  determined  that  the 
seamen  recover  wages  a^  such,  and  not  compensation  as  sal* 
yors,'it  follows  that  the  amoont  paid  them  is  no  part  of  the 
salvage  expenses,  and  ought  not  to  be  deducted  from  that 
which  goes  to  the  abandonee.  The  charge  ilnd  lien  of  the 
crew  do  not  spring  or  grow  out  of  the  perils  insured  against, 
and  most  therefore  be  discharged  by  the  insured,  or  the  in- 
snrers  must  be  allowed  or  paid  the  sum  they  pay,  or  are  bound 
to  pay,  by  reason  of  these  burdens,  and  to  secure  the  salvage 
The  abandonees  take  the  subject  abandoned,  whether  freight, 
ship  or  cargo,  free  from  all  charges  or  incumbrances  created 
by  act  of  the  master  or  owner.  They  take  the  ship  firee  from 
any  lien  for  seamen's  wages  earned  before  the  time  finom 
which  the  abandonment  takes  effect,  although^  as  we  have 
aeen,  the  parts  %aved  are  subject  to  a  lien  for  such  wages  at 
the  suit  of  the  mariners,  and  no  freight  is  earned.  The  under- 
writer, in  adjusting  the  loss  with  the  insoied,  is  entided  to  be 
allowed  such  sum  as  he  may  pay  to  release  the  ship  from  the 
lien.  (2  Parsons'  Mar.  Law,  418;  2  Arnould  on  Ins.,  1188.) 
As  between  the  insured  and  the  underwriter  on  the  cargo  of  a 
ship,  the  latter  is  in  no  case  responsible  for  the  payment  of 
freight,  whether  there  be  an  abandonment  or  not  It  is  a 
charge  on  the  cargo,  against  which  he  does*  not  undertake  to 
indemniff  the  owner;  and  the  existence  of  a  lien  on  the 
cargo  for  freight  does  not  vary  the  legal  responsibility  of  the 
underwriter  on  such  cargo  after  the  abandonment  {Oasie  v.  Th€ 
AUimore  Im.  Ch.,  7  Granchj  868.)  So  the  wages  of  the  mari* 
ner,  so  far  as  they  are  a  charge  on  the  freight,  are  not  a  charge 
against  which  the  underwriter  assumes  to  indemnify  the 
iiisurad,  whether  the  freight  is  abandoned  or  not 
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Mr.  Araooldi  in  his  Trettise,  lays  down  the  piopontion  thai 
the  abindonees  of  freight  take  m  aalTage  the  net  prooeedi 
of  the  freight  ultimatelj  eamedi  after  deducting  the  ooBt  of 
unloading  the  eaigo  on  board,  and  the  other  "extm  ezpenaea 
of  eaniio^  the  fir^ht  rendered  neoeaaaiy  by  the  oaenaltj ;  but 
this  does  not  include  incombranoea  or  Uena  with  which  tha 
property  was  hardened  by  the  assured  by  contracts  with  ihird 
persons  belbre  the  casualty  took  plaoe^  and  not  amongst  the 
perils  insured  against"  (2  Am.  on  Ina,  118S«)  Jbrob^  y. 
SUrUng  (d  IL  ik  &,  d),  was  At  case  of  a  policy  on  freight  a4 
an^  from  the  ship's  port  of  loading  at  L  to  her  pcfft  of  dis* 
charge^  with  leave  to  call  at  intermediate  ports^  beginaiAg 
the  adventure  in  the  goods  from  the  loading  as  aforesaid,  wilik 
leave  to  disdiaig^  exchange  and  take  on  board  goods  at  any 
port  she  might  call  at,  without  being  deemed  a  deviationi  and 
it  was  held  to  cover  the  fitdgfat  of  goods  loaded  at  an  interme- 
diate port;  and,  tberefori^  when  the  ship,  having  sailed  with 
a  caigo  loaded  at  L,  was,  during  the  voyage,  cast  oa  shore  ai 
an  intermediate  port^  and  lost  a  part  of  her  caigo^  and  arrived 
at  her  port  of  discharge  and  earned  freight,  it  was  held  that, 
the  assured,  who  had  abandoned  to  the  underwriter  upon 
iatelligeuoe  of  the  losi^  and  had  adjusted  with  him  as  for  a 
total  loss,  was  liable  to  th€^  under?rriter  for  the  freight  <3£  thai 
'  paart  of  the  cargo  loaded  at  the  intermriiate  port,  after  dedue^ 
ing  the  expenses  attendant  upcm  prooujing  such  freight  Bich« 
ardson,  fiur  the  plaintiff  (the  underwriter),  urged  that^  ''as  to 
any  deductions  from  the  aniount  c^  this  freight  in  respect  of 
chaiges  incurred  at  the  Havana,  it  seemed  diat  the  expeosss 
of  the  voyage,  wages,  ftc,  are  charges  which  belong  to  the 
owner  of  the  ship,  and  are  not,  properly  speakings  salvage  oi* 
the  freighti  and,  therefore^  oughA  not  to  ftdl  upon  the  plain*. 
ti&"  This  was  not  controveited  by  his  adyenavy.  Lord 
Sluembobough,  Ck  J.,  after  showing  that  the  freight  from 
the  Havana  was  covered  by  the  policy,  added:  ''All  the  cases 
agree  that  he  (the  insured)  is  aooountable  for  the  subsequently 
received  freight  (freight  jeoaved  afier  the  payment  as  u|Km  Si 
total  loss).    He  cannot  have  both  indemnity  and  fteight  alsoi: 
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Thefefore  the  plaintiff  is  entitled  in  tkis  caae,  dednoting  only 
mch  charges  as  belong  to  the  freight,  snch  as  the  expenses  of 
loading  the  oargo,  and  the  wages  of  the  crew  during  Hie  load* 
ing."  Bailt,  J.,  after  considering  whether  the  underwriter 
was  entitled  to  the  freight  earned,  said :  "  As  to  whether  any 
deducti<»is  ought  to  be  made,  I  think  ibe  charges  incuned 
while  the  ship  was  detained  merely  for  the  purpose  ^  getting 
repairs  to  enable  her  to  complete  her  yoyage  ought  to  be 
set  to  the  account  of  loss  on  ship  for  which  the  underwriter 
on  ship  will  be  liable.  But  as  to  any  charges  incurred  while 
the  ship  waited  at  Cuba  to  obtain  freight,  or  for  the  purpose 
of  loading  it  when  obtained,  these  ought^  I  think,  to  be  de- 
ducted.'^ EoLBOTD,  J.,  concurred.  The  court  only  chaiged 
the  underwriter,  or  the  freight  earned,  wi&  the  expenses 
incurred  after  abandonment  in  earning  the  freight 

Sharp  Y.  Oladatme  (7  East,  24),  more  directly  decides  the 
question  made  here.  There,  while  a  ship  was  fordbly  detained 
in  a  foreign  port,  the  owner  abandoned  the  ship,  and  then  the 
freight^  to  the  different  sets  of  underwriters  thereon,  who  paid 
as  for  a  total  loss ;  after  which  the  ship  was  liberated,  reshipped 
her  cargo,  and  retunied  home,  earning  freight^  which  was 
receiyed  by  the  assured.  Assuming  that  the  assured  in  thst 
case  could  abandon  the  freight  to  an  underwriter,  who  was  an 
underwriter  on  the  ship,  which,  as  the  ship  was  a  seeking 
and  not  a  chartered  ship,  was  thought  by  the  court  to  be  ques* 
tionable,  the  court  held  diat  the  ship  and  freight  were  salyage 
to  the  different  underwriters,  after  deducting  the  following 
expenses,  which  should  be  apportioned  between  them  accord* 
ing  to  their  seyeral  interests :  1.  The  expenses  of  ship  and 
crew  in  the  foreign  port,,  including  port  charges  (beades  the 
expenses  of  shipping  the  cargo,  which  exdusiyely  belonged  to 
the  underwriters  on  freight) ;  2.  Insurance  thereon ;  S.  Wages 
and  proyisions  of  crew  from  their  liberation  in  the  foreign  port 
till  their  discharge  here ;  4  Wages  (proyisions  were  supplied 
by  the  foreign  goyemment)  to  the  clrew  during  their  detention; 
But  tile  asiBured  was  held  not  entitled  to  deduct  out  of  the 
freight  receiyed,  payable  to  the  underwriter  on  freight,  1.  Char* 
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geB  paid  at  the  port  of  diachaif^  on  ship  and  cargo ;  2.  Insu- 
lanoe  on  ship ;  8.  Diminution  in  ralue  orahip  and  tackle  bjr  * 
wear  and  tear  on  the  voyage  home.  B j  Lord  Ellsnbobouoh, 
Oh.  J. :  ^  The  underwriters  on  freight,  to  whom  it  is  aban« 
doned,  having  paid  as  for  a  total  loss,  are  entitled  to  the  benefit 
of  salvage ;  and  the  net  salvage  is  that  which  remains  of  the 
Bnbjeet-matter  after  payment  of  ike  expenses  of  saving  it" — 
necessarily  ezdnding  wages  of  the  crew  for  services  prior  to 
tiie  happening  of  the  event  authorizing  the  abandonment 

The  Oolumbian  Insurance  Company  v.  Oatktt  (12  Wheat, 
888),  in  principle  covers  the  case  at  bar ;  and  the  argument 
of  Judge  Stobt  is  as  applicable  to  ^e  claim  made  by  the 
plaintiffli  here  as  to  the  defence  interposed  in  that  case.  The 
decision  was,  that  freight  was  not  a  charge  upon  the  salvage 
of  the  cargo  in  the  hands  of  the  underwriter,  whether  the 
assured  was  the  owner  of  the  ship  or  not  Judge  Story  said : 
'^As  between  the  owner  of  the  ship  and  the  owner  of  the 
cai^,  the  former  has  a  lien  upon  the  cargo  for  all  the  freight 
which  becomes  due  and  payable  to  him,  whether  it  be  full  or 
pro  rate  freight  But  freight  is  a  diarge  on  the  cargo,  against 
which  the  underwriters  do  not,  in  any  event,  whether  of  aban- 
domnent  with  salvage  or  of  partial  loss,  undertake  to  indem* 
nify  the  owner  of  the  cai^.  In  order  to  obtain  the  salvage 
when  in  the  hands  of  the  ship*owner,  it  may  become  necessary 
for  the  underwriter  to 'pay  the  amount  of  the  freight  for  whidi 
Aey  have  a  lien,  as  it  may  to  pay  any  other  charge  created  by 
the  act  of  the  owner  of  ihe  cargo.  But  this  does  not  change 
the  nature  or  extent  of  the  responsibility  of  the  underwriters." 

It  n  the  gross  freight  that  is  insured,  not  the  net  freight, 
deducting  the  expenses  of  carrying  it  {Steves  v.  OokLmhian  Ins. 
Ob.,  3  Caines,  48 ;  1  Am.  on  Ins.,  828) ;  and  if  this  had  been 
a  partial  loss,  or  been  so  treated  by  the  assured,  and  there  had 
been  no  abandonment,  the  loss  would  have  been  adjusted  with 
reference  to  the  gross  freight  insured,  without  deducting  for  the 
wages  of  the  crew  or  the  provisioning  of  the  ship  in  earning 
it ;  and  the  assured  cannot  be  the  gainer  by  availing  himself 
of  the  right  to  abandon  in  the  ease  of  a  constructive  total  loss. 
Smith. — ^Vou  X.  68 
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Mr.  Phillips,  in  his  treatifle  on  Insoianoe,  dissents  6lom  the 
i  decision  in  The  (hUirnbian  Inauranee  GmqMny  ▼.  OatkU,  and 
adepts  the  dissenting  opinion  of  Judge  JomraoKy  and  asserts 
the  better  dootrine  to  be  that,  on  abandonment  of  the  cargo^ 
the  salvage  comes  into  the  hands  <tf  the  underwriter,  snlyeet 
to  the  charges  of  freight  for  the  voyage  that  is  covered  bj  the 
policy.  The  same  views  and  the  same  line  of  aignment  led 
him  to  the  conclusion  that  the  underwriters  on  freight  must 
take  the  salvage  subject  to  the  deduction  of  the  lien  of  the 
seamen  for  wages  for  services  on  the  voyage  insured  upon. 
(2  Phil  on  Ins.,  409,  412.)  But  as  the  first  proposition  is  in 
direct  conflict  with  authority,  so  the  last  is  without  authority 
for  its  support,  and  is  adverse  to  the  current  of  authority  and 
the  principles  which  control  in  analogous  cases ;  and,  reqpeotap 
ble  as  the  authority  of  Mr.  Phillips  is^  his  opinion  cannot  pve* 
.  vail  against  these  odds.  * 

Judgment  of  the  court  below  must  be  affirmed  and  jud^^ 
ment  absolute  given  against  the  plaintiff  and  the  case  mnst  be 
remitted  to  the  court  below,  to  ascertain  the  amount  due  the 
defendants  upon  their  counterclaim. 

Wbigbbt,  J.  It  must  be  admitted  that,  if  the  shipowner  is 
to  receive  from  the  insurers  his  full  freight,  and  they  are  to 
pay  the  wages  of  the  seamen,  he  will  be  in  a  better  condition 
than  if  the  voyage  had  been  safely  performed ;  as,  in  the 
latter  event,  he  would  have  received  the  freight,  but  been, 
bound  for  the  wage&  But  this  consequence  is  not  a  sufficient 
reason,  in  itself  for  charging  the  ship-owner  with  the  wages^ 
In  the  case  of  an  absolute,  total  loss  of  vessel  and  eargo,  he 
would  also  have  been  a  gainer  to  the  extent  of  the  wages; 
and  yet,  if  that  had  been  the  result,  he  would  have  recovered 
iSajd  gross  freight  without  any  deduction  for  wages. 

The  wages  of  seamen  are  a  lion  or  charge  upon  the  ship 
and  the  freight  earned.  If  ship  and  cai^  be  lost,  the  wages 
are  gone ;  but  whatever  shall  be  saved  of  ship  and  freight  is 
pledged  for  the  payment  of  wages.  The  ship-owner  is  per* 
sonally  liable  for  the  wages  of  the  crew  \  and  his  ship  and  iti 
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frttgbt^  «8  between  him  and  the  aetmen,  are  eqnallj  liable  ibr 
tbe  payment  In  tbia  caie,  after  tbe  diaaater,  there  was  an 
abandoameat  hy  the  ship-owner  of  the  interest  of  the  freight 
insured  to  the  defendantSi  and  accepted  by  them,  which  ope* 
rated  aa  a  yolnntaij  transfer  of  the  freight  bj  him,  entitling 
him  to  receive  the  fdl  value  thereof  as  if  earned*  The  defend- 
ants,  as  abandoneesi  acquired  the  entire^interest  in  the  subject 
insured,  and  were  entitled  to  the  salvage,  aubject  only  to  such 
claima  as  ^re  legally  and  equitably  chaigeaUe  as  against 
insurers.  After  the  abandonment^  the  owner  saved  from  the 
firagments  of  the  vessel  more  than  sujficient  to  satisfy  the 
wages;  isad  also  as  much  of  the  cargo  as  produced  fireight  to 
the  amount  of  $4,276.87,  which  hd  collected.  There  was^ 
therefore,  enough  of  savings  from  either  source  to  pay  wages ; 
and  the  point  is,  as  between  the  plaintiff  and  xiefendants,  who 
should  answer  for  them.  Two  considerations  naturally  arise 
im  determining  the  question :  Ist.  Are  the  savings  of  the 
ship  or  the  freight  primarily  liable  to  wages?  and  2d.  What 
are  the  chaiges  subject  to  which  an  insurer  takes  a  subject  on 
abandonment?  There  is* very  little  authority  on  ihe  questioni 
whether  the  salvage  of  ship  or  freight  are  to  be  primarily 
resorted  to  for  the  payment  of  wages,  when  the  salvage  of 
either  is  sufficient  to  satisfy  them.  Undoubtedly  the  ijeamaa 
has  a  lien  upon  both,  and  may  pursue  it ;  but  I  am  not  awara 
c€  any  decision  or  principle  of  maritime  law  to  require  him 
to  primarily  enforce  his  lien  on  freight  savings  when  there 
shall  be  enough  of  the  savings  of  the  ship  to  satisfy  it;  orj 
where  no  disaster  befalls  the  ship  and  freight  is  earned,  that  he 
must  first  resort  to  the  fireight,  and  not  to  the  ship,  for  his 
wages.  The  mariner's  contract  and  lien  have  a  prior  OTigin 
as  to  the  fliiip  than  as  to  thefl^ight  The  lien  commences  on 
the  ship  before  the  frright  is  earned,  and  endures  even  if 
fireight  is  not  saved  sufficient  to  pay  wages,  provided  he  stay 
by  the  ship ;  and  what  is  rescued  is  first  liable  to  pay  wages. 
The  ship  is  naturally  the  first  object  looked  at  by  the  marmer 
as  a  pledge.  .  It  is  a  visible,  certain  subject,  which  he  can 
appreciate,  and  with  which  he  contractB,  and,  as  we  all  know^ 
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practically,  to  which  he  first  resorts.  Freight^  being  the  earn- 
ings of  the  ship  in  the  course  of  the  yoyage^  is  tiie  natural 
fiind  out  of  which  the  wages  are  contemplated  t<tbe  paid ;  but 
the  ship  is  also  boand  by  the  lien  of  wages,  and,  as  between 
the  owner  and  seaman,  the  former  being  the  proprietor  both 
of  ship  and  freight,  the  latter  is  not  driven  primarily  to  the 
freight  for  indemnity ;  nor  can  I  see  upon  what  principle  the 
freight  should  be  first  exhausted,  and  the  yessel  only  resorted 
to  when  it  proyes  insufficient  In  the  case  of  The  Dawn 
(Davies,  121),  it  was  said  by  Judge  Wabe  that,  "where  the 
interests  of  third  parties  are  involyed,  as  between  underwriters 
when  the  ship  and  freight  are  insured  by  separate  policies,  it 
would  seem,  upon  principles  of  natural  law,  that  the  j&eight 
ought  first  to  be  exhausted,  and  the  vessel  resorted  to  only  as  a 
subsidiary  fund  when  the  freight  proves  insufficient"  What 
principle  he  refers  to  is  not  clear,  unless  it  be  that  which  he 
had  previously  enunciated,  that  "  freight  is  indeed  the  natural 
fund  for  the  payment  of  wages ;  and  the  seamen  have  a  privi* 
leged  claim  against  it"  If  it  should  be  conceded,  however, 
that,  by  any  principle  of  maritime  law,  as  between  insurers  of 
the  ship  and  insurers  of  the  freight,  the  freight  is  the  primary 
fbnd  for  the  payment  of  the  seamen's  wages,  it  would  not 
follow  that,  as  between  the  owner  of  the  ship  and  the  aban- 
donee of  the  freight,  the  principle  would  apply.  The  ship- 
owner is  the  absolute  proprietor,  both  of  ship  and  freight ;  and, 
when  he  parts  with  freight  for  its  fall  value,  cannot  be  supposed 
to  create  a  lien  in  derogation  of  his  grant  If  there  were  an 
incumbrance  embracing  the  whole  subject,  by  the  ordinary 
equity  it  becomes  a  primary  charge  on  what  is  retained  by  the 
grantor.  If,  before  the  disaster,  the  ship-owner  in  this  case  had 
granted  the  pending  freight  to  third  persons,  it  would  fiave  im- 
plied the  obligation  on  his  part  to  pay  all  the  ordinary  expenses 
of  earning  the  freight  The  disaster  occurring  can  only  vaiy 
this  obligation  by  subjecting  the  grantees  to  the  extracMrdinary 
expenses  growing  out  of  the  disaster.  On  principle,  therefore^ 
it  would  seem  to  me  plain  that  the  ship  and  the  remnants  saved 
should  bear  the  wages  in  preference  to  abandoned  freight 
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2.  When  there  has  beea  an  abandonment  of  freight  the 
salvage  belongs  to  the  insoreis.  The  subject  may,  however, 
be  incumbered  by  charges  for  which  the  insureis  are  answer- 
able, and  which  loss  they  must  bear.  What  are  the  burdeni^ 
oharges,  or  liens  upon  the  salvage  that  the  abandonees  of  freight 
are  subject  to,  and  must  bear?  Only  such  as  are  created 
by  the  occorrence  of  the  peril  insuredi  and  not  those  which,  in 
the  ordinary  coarse,  wonld  be  incurred  by  the  subject^  whether 
the  peril  had  happened  or  not  Writers  on  maritime  law  and 
insumnoe  declare  it  to  be  an  elementary  principle  that  the 
insurers  are  only  to  pay  liens  arising  fiom  the  peril  insured, 
and  not  from  perils  not  insured  against  Parsons^  in  his  trea- 
tise on  Maritime  Law,  says:  " The  salvage  of  course  belongs 
to  the  insurers ;  but  if  it  be  incumbered  by  any  chaige  or  lien 
by  a  peril  against  which  they  have  insured,  they  are,  of  a^urse, 
answerable  fi>r  this,  and  bear  the  loss.  But  if  the  salvage 
have  burdens,  charges  or  liens  upon  it,  springing  from  perils 
which  are  not  insured  against,  this  must  be  the  loss  of  the 
insured,  who  must  discharge  their  burdens,  or  pay  or  allow  tb 
the  insurers  the  sum  they  pay,  or  are  bound  to  pay."  (2  Pars. 
Mar.  Law,  418.)  So,  also,  it  is  said  in  Amould  on  Insurance : 
^  The  abandonees  of  freight  take  as  salvage  the  net  proceeds 
of  the  freight  ultimately  earned,  after  deducting  the  cost  of 
reloading  the  cargo  on  board,  and  the  other  expenses  of  earn- 
ing  the  freight  rendered  necessary  by  the  casualty ;  but  the 
same  rule  does  not  extend  to  incumbrances  or  liens  with  which 
the  property  is  burdened  by  the  assured  by  contracts  with 
third  parties  before  the  casualty  took;  place,  and  not  arising 
out  of  the  perils  insured  against"  (2  Am.  on  Ins.,  1188, 
Am.  ed.) 

By  the  abandonment,  the  insured,  I  think,  in  this  case, 
became  a  trustee  for  the  insurers  as  to  all  the  subject  insured 
which  might  come  to  his  hands  afterwards,  and  subject  only 
to  such  claims  on  his  part  as  were  legally  and  equitably  charge* 
able  as  against  the  insurers.  The  mariners'  wages  were  not  a 
charge  of  that  description.  It  was  not  a  burden  springing 
from  any  peril  against  which  the  underwriters  had  insured. 
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They  did  not  gaarantee  the  insared  on  freight  against  the 
wages  hj  the  aid  of  which,  in  part,  it  was  earned ;  but  the 
wages  were  an  incumbrance,  or  lien,  with  which  the  assured 
had  burdened  the  property  before  the  casualty  took  place,  and 
not  arising  out  of  the  peril  insured  against  It  was  a  burden 
created  by  the  ship-owner  on  his  vessel  and  freight  By  the 
abandonment  of  the  freight  insured,  he,  in  equity,  transferred 
to  the  insurers,  not  as  a  mere  incident  to  the  ship,  but  as  an 
independent  subject,  capable  of  separate  existence,  and  to  be 
separately  regarded,  the  existing  freight,  and  received  its  full 
amount  from  them  as  if  it  had  been  earned.  It  would  be 
ooatrary  to  principle  that  he  should  deduct  any  part  of  the 
ordinary  charge  of  earning  it  He  should  discharge  the  bur- 
den himself  or  pay  or  allow  to  the  insurers  the  sum  they  pay, 
or  are  bound  to  pay. 

My  conclusions  are,  that  the  seamen's  wages  should  not  have 
been  deducted  from  or  paid  out  of  the  freight,  but  ou^  of  the 
savings  of  the  ship.  The  freight  apportioned  to  the  ship  wae 
$2,686.70 ;  exceeding  the  unpaid  part  of  the  sum  insured  by 
$66.70. 

,  The  order  of  the  Superior  Court  granting  a  new  trial  should 
be  affirmed,  and  judgment  absolute  rendered  against  the  plain- 
tunL 

Denio  and  Gould,  Js.,  concurred  with  A  t.t.kn,  J. ;  Sxitb, 
J.,  concurred  with  Wright,  J. ;  Davuss  and  SuTfiEBLJkNBy  Js^ 
were  also  for  affirmance. 

Judgment  absolute  for  defendants,  and  case 
remitted  to  ascertain  the  amount  due 
them  for  overpayment 
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Boojo^  AdminiatratriXf  fto.,  v.  Phillifb.  IIH— ''^ 

l>eTi8e  of  an  estate  for  life  to  the  testator's  &ther,  remainder  to  the  heir-at- 
law  and  only  child  of  the  testator,  "  after  the  decease  of  my  father,  and 
when  he  the  said  ehiM  shaU  become  twenty-one  years  of  age,  and  become 
married,  and  has  ohildren,  and  in  ease  of  bis  the  said  dbild's  deoesaa 
before  that  period  apd  after  my  fitther's  decease^  then  the  nid  real  ^ 
estate"  was  given  over  to  other  persons :  B«H  that 

The  child  took  a  vested  remainder,  subject  to  be  divested  only  on  his  dying 
under  the  age  of  twen^-one. 

Upon  the  daath  of  the  life-tenant^  the  child  became  eotiliad  to  pnsmnmnn 
on  his  attaining  twenty-one^  or,  it  ae$aUf  upon  his  marriage  and  haviajg 
children  before  that  age.  ~ 

The  rule  reiterated,  that  and  is  to  be  taken  for  or,  and  or  for  and^  when 
required  by  the  intent  and  meaning  of  the  will 

Appbal  from  the  Saprexne  Court  Action  to  compel  the 
specific  performance  of  an  agreement|  made  between  the 
plaintiff's  intestate  and  the  defendant,  whereby  the  former 
agreed  to  sell,  and  the  latter  agreed  to  porohase,  a  certain  lot 
in  ClintcMi  street,  in  the  dtj  of  New  York,  whereof  the  plain* 
tiff  *s  intestate  claimed  to  be  seised  in  fee.  The  complaint 
alleged  that  Elisha  Burrows,  Senipr,  the  &ther  of  the  plain* 
tiff  *s  intestate,  being  seised  in  foe  of  the  said  house  and  lot  in 
Clinton  street,  made  his  last  will  in  1884,  in  due  form  of  law, 
to  pass  real  estate,  wherein  and  whereby  he  gaye  a  life  estate 
therein  to  his  fother,  John  Burrows,  and  charged  thereon  an 
annuity  of  $60  a  year  to  the  mother  of  the  plaintiff's  intes- 
tate,  and  then  gave  and  devised  4he  same  unto  the  plaintiff's 
intestate,  Elisha  Burrows,  the  younger,  '*  after  the  decease  of 
my  fother ;  and  when  he,  the  said  child,  shall  beocune  twenty- 
one  years  of  age,  and  become  married,  and  has  children,  and 
in  case  of  his  die  said  child's  decease  before  that  period,  and 
after  my  father^s  decease,  then  the  said  real  estate"  was  given 
over  to  other  persona 

The  complaint  sets  forth,  that  John  Burrows,  the  fother  of 
file  said  chUd  Burrows,  the  elder,  died  in  May,  1842 ;  and  that 


104     CASES  Of  THB  OOUKT  OF  APPEALS. 

BoooM  V.  Fhimpi. 

» 

Elisha  Barrows,  the  yoanger,  attained  tbe  age  of  twenty-one 
yeare  on  the  first  day  of  April,  1864 ;  and  that  he  on  that  day 
entered  into  the  poesession  of  said  premises,  and  has  ever  since 
continued  to  possess  and  enjoy  the  same;  but  that  the  said 
Elisha  Burrows,  the  younger,  had  never  been  married,  or  had 
any  children.  It  also  alleges  that  the  mother  of  the  plain- 
tiff's intestate  had  released  and  oonreyed  to  him  all  her  dann 
and  interest  of,  in  and  to,  the  said  premises.  It  also  alleges 
that  the  said  plaintiff's  intestate  is  the  only  child  and  heir-at- 
law  of  the  said  Elisha  Burrows,  the  elder,  deceased.  To  this 
complaint,  the  defendant  interposed  a  general  demun«r;  and 
judgment  was  given  for  the  defendant  at  spedal  term  on  the 
demurrer,  which  having  been  affirmed  'at  general  term,  the 
plaintiff  appealed  to  this  court 

WiUiam  S,  Ssars^  for  the  appellant 

C.  A.  Nichols^  for  the  respondent 

Davibs,  J.  It  seems  to  me  that  it  was  the  clear  intention 
of  the  testator  that  his  son  Elisha,  on  the  demise  of  John 
Borrows,  the  testator's  father,  should  take  the  estate  in  fee, 
upon  his  arrivifig  at  the  age  of  twenty-one  yeara  He  was  also 
to  take  it,  upon  such  demise,  upon  his  marriage  and  having 
children*  It  vested  in  him  in  fee,  on  the  death  of  the  life 
tenant;  and  he  was  entitled  to  the  possession  on  the  happening 
of  either  of  those  events,  subject  to  his  being  wholly  divested 
on  his  dying  before  attaining  the  age  of  twenty-one  years ; 
and  on  the  happening  of  which  latter  event,  the  devise  over 
took  effect ;  and  it  only  took  eflEfect  on  his  dying  before  the 
age  of  twenty*one.  He  has  attained  that  age ;  and  the  devise 
over  can,  therefore,  never  take  effect.  The  life  tenant  having 
died,  the  contingency  having  happened  upon  which  the  estate 
was  to  vest  absolutely  in  Elisha  Burrows,  the  younger,  and 
the  annuitant  having  released  to  him  all  her  daim,  right  and 
interest  in  the  premises,  the  question  presented  for  adjudication 
in  this  case  is,  can  he  convey  to  the  defendant  a  good  title,  in 
foe  simple,  to  the  premises  which  he  has  agreed  to  purohaae? 
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We  think  he  can.  The  firat  que0ta<m  prweiited  i%  ia  whoa 
is  the  estate  vested?  Soppoaing  the  testator  had  stopped 
with  the  hmguage,  "  when  he,  the  said  ohild,  shall  beoome 
twenty-one  yeara  of  age,"  and  the  words  "  and  beoome  mar- 
ried, and  has  children,"  had  be»  omitted,  it  canaot  be  doubted 
that  the  estate  vested  in  tb6  plaintilf 's  intestate,  and  on  his  at- 
taining the  age  of  twentyHme,  and  the  death  of  the  life  tenaal^ 
his  right  of  possession  and  title  wonld'have  been  absolute  aai 
perfect,  snlgect  to  the  annuity  the  deriae  over  not  taking 
effect  if  he  attained  that  age. 

A  devise  to  A,  in  fee,  when  he  attains  die  age  of  twenlgr* 
one  years,  beoomes  a  vested  remainderi  pdrovided  the  w^ 
contained  an  intermediate  dispositiion  of  the  estate,  or  of 
the  rents  and  profits  daring  the  nunority  of  A;  or  it  it 
directed  the  estate  to  go  over  in  the  event  of  A  dying  nnd^ 
age.  (4  Kent,  284.)  In  the  present  case,  there  is  an  interm^ 
diate  disposition  of  the  estate;  and  a  direction  thai  the  estate 
go  over  in  the  event  of  the  plaintiff  dying  nndi^  age.  The  * 
proposition  laid  down  is,  therefore^  fnllj  mdt  by  the  &cts  ni 
this  case ;  and  the  authorities  cited  to  sustain  it  will  be  reierrad 
to*  Thej  will  elucidate  the  doctrine  sought  to  be  mai&taiBML 
In  Bradan's  (hse  (3  Coke,  19),  the  will  was^  "  when  ihe  said' 
Hugh  shall  come  to  his  age  of  twenty«one  years,''  then  th* 
estate  was  given  to  him  and  his  heirs  finever;  and  it  was 
held  that  the  use  of  the  word  "  when "  was  a  dtaionstnaticHl 
of  the  time  when  the  remainder  to  Hugh  should  take  efieot  ia 
possession,  and  not  when  the  remainder  should  veai  Hu|^ 
having  died  at  the  age  of  nin0  years,  his  broths  became  his 
heir,  who  demised  the  premises  to  the  defendant  It  wiA 
alleged  on  the  part  of  the  plaintiff  that  no  remainder  w«i 
vested  in  said  Hugh  until  }ie  attained  ^he  age  of  twentj-ona 
years ;  and  that,  in  the  meantimei  the  lands  did  deseend  til 
the  daughters  of  the  elder  son,  who  were  the  ffaawl  heiis  cf 
the  deviseci  and  through  whom  the  plaintiff  eUiimed;  and 
inasmuch  as  Hugh  did  nevw  aeoomplish  his  said  age,  the  land 
never  vested  in  him,  but  remained  in  the  heiis  geaeial.  Bal 
•0  the  court  did  not  think,  and  gave  judgment  for  th^  defendi 
SMrTH.-^Vou  ^  59 
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«nt.  In  €hod  THOe  y.  WhiAy  (1  Borr.,  228X  where  ±g  estate 
'Was  given  ^^when  and  as  they  shall  attain  their  respective 
ages  of  twenty-one,"  Lord  Mai^sfibld  held,  that  the  rule  is, 
that  that  shall  not  operate  as  a  condition  precedent,  but  as  a 
description  of  the  time  when  the  remainderman  is  to  take 
ia  possession.  In  Bdwardi  y.  Hammond  (8  Lev.,  182),  a  cppj- 
holder  surrendered  to  himself  for  life,  and  afterwards  to  the 
use  of  his  eldest  son,  and  his  heirs,  if  he  should  live  to  the 
Age  of  twenty-one  years,  provided,  and  on  condition,  that  if 
he  shoald  die  before  twenty-one,  then  it  should  remain  to  the 
sarrenderer  and  his  heirs.  On  the  death  of  the  surrenderer, 
the  youngest  son  entered,  and  the  eldest  son,  being  seventeen, 
brought  an  ejectment ;  and  the  qu^tion  was,  whether  it  was 
A  condition  precedent  or  subsequent?  And  the  court  held  it 
to  be  a  limitation  to  the  eldest  son  immediately,  defeasible  on 
A  condition  subsequent 

BromfieJd  v.  Orowder  (4  Bos.  &  Pul.,  818,)  was  a  case  sent  by 
the  Master  of  the  Bolls  to  the  judges  of  the  Common  Pleas  for 
their  opinion.  In  that  case,  the  testator  gave  all  his  real 
estate  to  the  plaintiff,  "  if  he  shall  live  to  attain  the  age  of 
twenty-one  years;"  "  but  in  case  he  die  before  he  attains  that 
Age,  then  to  another  brother;  but  in  case  both  should  die 
before  attaining  the  age  of  twenty-one  years,  then  to  his  god* 
son  John  Yale  and  his  heirs  forevet,"  The  testator  gave  a 
life  estate  in  the  premises  devised,  after  the  death"  of  his 
widow,  to  one  Joshua  Bose ;  on  the  death  of  his  widow,  Boas 
entered  into  the  possession  of  the  estates,  and  enjoyed  the 
rents  and  profits  till  his  death,  on  the  twenty-seventh  March, 
1602.  The  plaintiff  was  then  an  in&nt,  under  the  age  of 
twenfy-one,  and  filed  a  bill,  asking  that  his  rights  in  the  estate 
might  be  declared.  The  parties  defendant  were  Crowder,  the 
heir-at-law,  and  Charles,  brother  of  plaintiff  and  John  Yale. 
On  behalf  of  Crowder,  the  heir*at-law,  it  was  insisted  that  the 
plaititiff  had  no  right  or  title  to  the  estate ;  for  that  the  devise 
to  the  plainti^  and  to  his  brother,  and  to  Yale,  were  contin* 
gent  remainders,  limited  upon  estates  for  life;  and  Aaly 
inasmuch  as  the  preceding  particular  estates  were  at  an  end 
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bttfixe  the  erents  happened  on  which  siid  premiaeB  we^  to 
become  seated  (the  attaining  of  the  age  of  twenty-one  yeais)^ 
aaoh  remainder  oonld  not  then  take  eflbot^  and  the  estate  con^ 
aeqaently  pused  to  the  heir*at*Iaw.  The  jodgea  oeitified  their 
opinion  to  be,  that  the  fidiest  oonatrnction  that  ooold  be  pat 
mpon  the  will,  independent  of  anthority,  waa^  that  the  plain^ 
tiff  took  an  immediate  yeated  estate,  on  the  death  of  th6 
preceding  deviaeea,  with,  a  condition  anbaequent,  and  that,  im 
tiie  event  that  had  happened,  the  plaintiff  took  a  Tested  estatei 
in  fee  simple,  in  the  estate  of  the  teatator,  determinable  upon 
the  contingencff  of  hia  djing^  onder  the  age  of  twent]rH>ne 
yeara^  It  would  appear,  fixMn  the  remarks  of  Lord  Ellbbt- 
Bcoonofi,  Gh.  X,  in  Boe  v.  J9r^  (16  East,  411),  that  a  deerae 
was  made  by  Lord  Chancellor  Ebskikx,  in  accordance  with 
the  opinion  of  the  judgea  of  the  Common  Pkas,  and  that  aa 
i^peal  was  taken  firom  his  decree  to  the  Honse  of  Lords^ 
which  was  there  affirmed. 

Doe  y.  Moore  (14  East,  600)  is  eren  more  like  the  present 
ease  than  those  already  cited.  There,  the  testator  gare  to 
John  Moore,  '^  when  he  attained  the  age  of  twenty-one  years,** 
an  his  estate,  &c. ;  bat  in  case  he  should  die  before  he  attains 
the  age  of  twenty-one  years,  then  he  gires  it  oyer.  The  tes- 
tator died,  leaving  the  lessors  of  the  plaintiff  his  heirs-at-law, 
and  the  devisees  named  in  the  will  were  all  tinder  the  age  of 
twenty-one  years;  and  the  question  reviewed  was,  whether 
the  lesBOia  of  the  plaintifl^  or  any  or  either  of  them,  as  heirs- 
at*law  of  the  testator,  or  otherwise,  took  any  and  what  interest 
in  tiie  estate.  The  case  was  argued  in  Hilary  term,  1807,  but 
stood  over  for  judgment  till  Michaelmas  term,  1811,  awaiting 
the  decision  of  the  House  of  Lords  in  Bromfldd  v.  Orowder 
(tupra).  In  this  case  the  rule  was  held  to  be,  that  a  devise 
to  A,  when  he  attains  twenty-one,  to  hold  to  him  and  to  bis 
heirs,  and  if  he  dies  under  twenty-one,  th«i  over,  does  not 
make  the  devisee's  attaining  twenty-one  a  condition  precedent 
to  die  vesting  of  the  interest  in  him,  but  the  dying  under 
twenty-one  is  a  condition  subsequent^  on  which  the  estate  is 
^  be  dirested. 
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la  the  oaae  now  at  bar,  the  deviaee  has  aUainMl.ilie  age  of 
jtweaty -one,  the  life  eetate  has  termmafeed,  and  die  annustj 
ebarg^  iheveon  leleaied;  and  if  these  was  nothing  e^  in 
4he  will|  it  would,  we  think,  be  veiy  dear  thai,  on  attiining 
Juanuyority,  he  beoame  veeted  with  the  eatale  abeolotely  in  fea 
Snt  it  femains  to  consider  the  eflect  q£  the  additional  wosdi^ 
'*  and  beoomes  marzied,  and  has  ehildren."  If  the  first  M  and^ 
inay  be  read  ^^or,"  theie  is  no  diffienkf  in  auafeaining  the  title 
ef  the  plaintiff 'a  intestate  in  fee  to  the  premisea  detised  to  hioL 

The  jadges  of  the  Oommon  Pleas,  in  Broamfidd  t.  Oratjoim' 
iiuptfi^  say:  ^'It  most  be  admitted  Ihal^  aoeoiding  to  repeated 
deeisions,  no  precise  words  are  neoessaiy  to  oonstttnte  a  con* 
dition  precedent  in  wills.  They  most  be  oonstmed  aooonlii^ 
to  tite  intention  of  the  parties;  and  it  wonld  be  absnid,  eon- 
.  aidering  the  Tarions  dreomstaneea  under  which  wills  aire 
xnade,  to  require  particular  terms  to  expsess  partionlar  meanr 
ings.  The  apparent  intention,  as  coUectei  Jfront  Ae  whole  vnMf 
miuet  alteaye  control  partUnidar  engareseume,^  Now,  what  is  the 
^parant  intention  of  this  testate,  Elisha  Burrows,  Senior,  aa 
gathered  from  the  provisions  of  the  will  ?  The  devisee,  it  is 
admitted,  was  his  only  child  and  heir-at-law.  NoAing  can  be 
more  clear  than  that  the  father  intended  that  hie  father,  Joikm, 
Barrows,  should  enjoy  the  income  of  the  property  during  hia 
life;  and  upon  his  death,  it  should  vest  in  the  {daintiff's  teSr 
iafcor,  and  he  to  have  the  absolute  possessicm  thereof  ott  Us 
attaining  the  age  of  twenty-one  years.  We  think  it  waa  ataa 
his  intention,  Ihat  he  should  hasre  the  estate  on  his  marriage 
and  having  diildren,  even  if  those  events  haj^pened  ^eRxn  he 
the  age  of  twenty-one  yeais,  subject,  of  oouna»  to  be 
if  he  died  before  attaining  that  age.  It  cannot  be 
justly  argued  that  the  intention  of  the  testator  was  to  deprive 
the  plaintiff's  intestate  of  the  use  and  enjoyment  of  tins  pio; 
perty,  after  he  arrived  at  the  age  of  twenty<^one  years,  until  be 
got  married  and  had  children.  In  odier  words,  he  was  to  fas 
kept  out  of  its  use  until  both  these  last  named  events  Aoold 
happen.  It  may  be  remarked,  that  the  estate  is  not  clevised 
over  on  any  such  contingency ;  and  it  may  weU  be  assuinedi 
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tbat  the  terittttdr  did  not  inlend  to  deprive  bis  son  of  th^ 
enjoyment  of  jt  if  both  of  these  eventti  shoald  not  ooeui'.  Ne» 
difficulty  or 'doubt  eaa  remain  as  to  the  titie  oonsiraelion  of 
ihis  elanse  of  the  will  if  we  read  the  dause,  ^or  becomes 
married,*  &e.,  instead  of  ^emd;*"  and  if,  to  eflbetnate  th(9 
intention  of  the  testator,  sach  reading  becomes  neeessary;  W6 
hare  an  abnndanoe  of  authority  for  so  doing.  The  history 
«f  the  eourK)  of  deoisions  on  this  subject  in  England  is  giTeii 
by  Chief  Justaoe  Ejmr,  in  JacJcmm  r.  Shmham  (6  Johns.,  60). 
In  Prio$  r.  ITuffii  (Pollex.,  646X  tha  devise  was  to  the  son,  iik 
lee,  with  a  remainder  over,  depending  on  the  same  oontingencyi 
•ef  his  dying  before  the  age  of  twenty-one,  or  without  kwfol  * 
imnm*  The  son  arrived  to  taVL  age,  but  died  without  iasuOi 
The  remaiaderman  daimed  the  estate,  and  brought  an  ejedM  • 
ment  against  the  heir«t>law  of  the  son.  Lord  Chief  Justice 
PoLLBZFXN  has  penned  a  very  able  argument  in  iGftivor  of  the 
defiuidant^  and  which  hedeliverad  himaelf;  and  die  judgmsttt 
wan  given  ibr  the  defendant  It  was  admitted 'that  the  woid 
or,  if  taken  in  its  proper  gnunmatical  sense  as  a  diajnnotive^ 
might  aobvert  the  phnntiff 's  tide ;  but  it  was  contended  for  sm 
an  ettaUiahed  rule^  tbat  the  words  or,  and  andf  are  not,  in 
deeds  and  wills,  to  be  always  held  to  a  strict  grammatical  ^ 
aenae;  hoi  or  is  to  be  taken  for  and^  and  mtd  is  to  be  takeii 
for  cTj  as  may  best  comport  with  the  intent  and  meaning  of' 
ihe  grant  or  devise.  The  doctrine  was  not,  however,  definitely 
■Btded  in  England  until  the  decision  of  FadrfiM  v.  Mcrgan  {fi 
Bos.  k  PuU.,  88),  in  1805,  which  was  brought  from  the  King's 
Bench,  in  Ireland,  to  the  House  of  Lords.  A  devised  lands  la 
B ;  but  if  he  should  die  before  he  attained  the  age  of  twenty- 
one,  or  without  issue  living  at  his  death,  liien  a.devibe  over  to 
0.  B  attained  the  age  of  twenty-one,  and  died  without  issue. 
It  was  held,  first  in  the  C.  B.,  then  in  the  Sling's  Bench,  in 
Ireland,  and  finally  in  the  House  of  Lords,  in  England,  that  or 
must  be  construed  as  and;  and  that  the  devise  over  to  C  did 
not  take  eflEbct 

In  Jadeaon  v.  Blartskam  {mpra)^  the  question  was  on  the  con- 
atructioii  of  the  words  in  a  will :  '*  But  if  any  one  or  more 
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of  my  above  *named  children  die  before  tbey  arrive  at  fall 
age,  or  without  lawful  issue,  that  then,  his,  her,  or  their  part 
or  diare  of  mj  estate  shall  devolve  upon,  and  be  equally 
divided  among,  the'  rest  of  my  surviving  children."  Mathew, 
one  of  the  son*^  died  without  lawful  issue  after  he  was  of  full 
lige;  and  the  court  held  it  was  settled,  that  the  devise  to 
liathew  became  absolute  as  soon  as  he  arrived  at  the  age  of 
twentyone,  though  he  had  no  lawful  issue,  and  that  the  devise 
over  did  not  take  effect  Chief  Justice  Kjent  added :  *'  It  is 
now  to  be  hoped  that  the  question,  in  the  construction  of  these 
yrords  in  a  will,  willnever  hereafter  be  revived.    It  is  impor- 

*  lant  that  when  a  question  of  this  kind  has  become  once , 
settled  (and  it  is  almost  immaterial  which  way))  that  it  sbould 
not  be  disturbed,  for  it  grows  into  a  landmark  of  ptoperty." 
f  It  is  to  be  regretted,  that  after  the  rule  has  been  settled  and 
recognized  in  this  State  for  fifty  years,  that  it  should  again  be 
reopened  for  discussion.  We  think  the  rule,  as  thus  setded, 
should  be  adhered  to ;  and  that,  in  all  cases,  or  is  to  be  taken 
lor  and,  and  and  is  to  be  taken  for  or,  as  may  best  comport 
with  the  intent  and  meaning  of  the  grant  or  devise.  We 
think  the  intent  of  the  testator  is  clearly  dedudble  from  the 

^ whole  tenor  of  this  will;  that  his  son  was  to  have  the  estate 
absolutely  on  his  attaining  the  age  of  twenty-one;  and  that  it 
was  hot  suspended  until  he  became  married  and  had  children. 
We  think,  therefore,  in  this  case,  we  may  read  the  word  ^^and,^ 
before  the  words  ''becomes  married,"  **orf^  and  then  the 
estate  has  become  absolutely  that  of  the  plaintiff's  intestate, 
and  a  good  title  can  be  made  to' the  defendant  thereto. 

Judgment  should  have  been  given  in  the  Supreme  Court  foi 
the  plaintiff  on  the  demurrer. 


Judgment  reversed. 
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Tnunr,  Administmor,  v.  Th<  Hudsoit  Btvbb  Baicboad 

OoKPAinr. 

la  aa  aotioii  by  •  fiitber,  as  adnituatnitor  of  Jut  wifa^  who  was  killed  hj. 

negligence,  leaving  children^  the  value  of  her  earnmgB)  and  the  probabiliij, 
that  the  children  would  have  received  an  estate  increased  by  such  earn* 
ings  on  the  death  and  intestacy  of  their  father,  cannot  be  considered' 
'  in  estimatiiig  damagesL 

Qiit  the  injury  tor  the  otuldraiii  in  the  lo»  of  matenal  ttortora  ^^ 
.  is  a  peooniaiy  one  wiUun  tl^  intent  of  the  statute^  and  a  proper  ground 

of  damages. 
tt  seems  that  in  sach  an  action,  evidence  of  the  habitual  occupation  and 
employment  of  the  deceased  is  admissible^  to  show  her  genenl  ampacity' 
and  leMon  to  the  finniiy, 

AcnoK  to  recover  for  the  death  of  the  plaintiff's  inteBtate 
(who  was  also  his  wife]^  from  izguriea  resulting  from  the 
alleged  n^ligenoe  of  the  defendants,  brought  pursuant  to  the 
acts  of  the  legislature  authorizing  such  actions.  The  intestate 
was  a  passenger  upon  the  defendants'  railroad  in  January,, 
1860|  when  t  colIisioB  took  place  between  a  fireight  train  and 
the  passenger  train  in  which  she  was  travelingy  by  which  she 
was  so  badlj  injured  that  she  died  a  few  days  afterwards.. 
No  q^aestion  was  made  but  that  the  collision  arose  from  negli- 
gence on  the  part  of  the  defendants'  servants.  Up  to  the  time 
of  the  iig^ury,  the  plaintiff  and  his  wife  lived  together  at. 
Grafton,  in  Bensselaer  county.  Thej  had  a  &mil j  of  five 
children,  four  of  whom  were  minors,  the  youngest  being  nine 
years  old.  The  plaintiff  was  a  carpenter,  and  was  much  of 
the  time  at  work  away  from  home.  The  wife,  besides  attending 
to  her  household  and  taking  care  of  her  children  in  the  usual 
manner,  carried  on  the  business  of  making  shirty  upon  the 
employment  of  wholesale  dealers  in  New  York,  who  furnished 
her  the  materials.  It  was  not  claimed  that  she  carried  on  any 
business  on  her  own  account ;  but  it  was  alleged  in  the  com-, 
plaint,  and  shown  on  the  trial,  that  the  business  was  that  of 
her  husband.    The  evidence  of  her  being  engsged.ia  thljb 
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businoBS  was  leoeiTed  against  the  objection  of  the  de&ndanta^ 
counsel,  who  excepted  to  the  ruling.    Evidence  was  gireiii 
tqaching  the  praptice  of  the  deoetvied  of  teaching  her  ehildiea, 
and  instructing  them  in  hqiwhold  duties,  and  those  who  were 
girls  in  sewing.    The  defendants'  counsel  moved  for  a  non- 
mjdi,  on  the  ground  that  no  damages^  such  as  the  statute 
contemplate  had  been  shown;  and  that  being  leAised,  he 
i^ked  for  an  ixistruction  that  nominal  damages  only  could  bo 
given,  which  was  also  denied.    The  judge  instraoted  the  juiy 
that  the  plaintiff  was  not  entitled  in  this  action  to  recover  any 
damages  which  resulted  to  him  as  husband,  on  account  of  the 
cjeath  of  his  wife,  but  that  it  was  as  the  representative  of  hia 
c)uldren  only  t^iat  he  was  entitled  to  recover,  and  that  it  was 
their  pecuniary  loss  for  which  damages  wem  to  be  given.    In 
estimating  those  damages,  he  charged  them  that  they  were 
first  ''  to  inquire  what  the  woman  was  worth,  over  and  above 
her  own  support,  to  her  &mily ;  what  was  this  woman  fidrl j 
worth ;  what  could  she  earn,  over  and  above  the  expenses  of 
her  own  support  and  living."    That  part  of  the  charge  was 
excepted  against  by  the  defendants^  counsel.    It  was  after* 
wards  qualified  by  the  judge,  observing  that  the  cnildren  could 
not  be  considered  as  having  lost  the  earnings  of  the  deceased, 
fbr  those,  he  said,  belonged  to  her  husband ;  but  if  he  should 
retain  them  until  his  death,  they  would  pass,  in  the  absence 
of  a  will,  to  his  children,  or  to  his  wife  and  children  if  he  left 
a  wife.    He  then  proceeded  as  follows :  *'  Yet,  although  the 
flither  does  survive,  you  may  take  into  consideration  the 
increase  that  the  earnings  of  this  woman  would  ordinarily 
have  added  to  the  common  stock,  in  view  of  the  reasonable 
probability  that,  upon  his  death,  even  though  he  survived  his 
wifi),  the  children  would  inherit  all  his  real  and  personal  pro-* 
perty;  atid  may  estimate  the  Mr  pecuniary  value  of  Ibe 
cibaace  that^  ift  Ae  ordinary  course  of  things,  the  earnings  of ' 
the  wife  would  have  gone,  through  the  husband,  to  l3ie 
children.''    This  part  of  his  charge  was  afiso  excepted  against 
(^estions  wete  made  upon  some  other  paits  of  the  charge, 
iMiieh-  itia  not  supposed  material  to  mention.    The  judge 
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ekarged  that  the  following  propoeitioii,  which  was  propounded' 
bjthe  defendants' eounael,  was  trne  in  the  form  presented  r 
**  That  the  plaintiff  was  not  entitled  to  reoover  anything  as  for 
an  J  value  of  the  deceased  to  her  children  in  their  nnrture  or 
edttcatton«"  , 

ThoTerdict  was  in  £i7or  of  the  plaintiff)  fbr  |1,000  damages. 
The  defendants  appealed  from  the  judgment  of  aiBimancer 
imdered  at  the  general  tenn. 

Uumai  Mi  Norths  for  the  appellant^. 

David  Z.  StjfmoUr^  for  the  respondents. 

Dbmio,  J.  One  gpround  of  estimating  the  damages,  whicK 
the  jury  were  instructed  to  take  into  consideration,  was  the. 
expectancy  ol  the  children  of  the  deceased  in  the  fruits  of  her 
earnings  in  the  business  of  maMng  shirts,  in  which  she  was 
ngsg^*  It  was  eonceded  that  these  earnings,  immediately 
upon  being  realized,  became  the  property  of  her  husband; 
and  that  the  only  way  in  which  the  children  could  be  benefited 
by  them  would  be  by  succeeding  to  them  as  the  next  of  kin* 
c^  iheir  fiiiher,  in  the  event  of  his  continuing  to  own  them, 
ef  th^  surviving  him,  and  of  his  dying  intestate.  It  seems 
to  me  that  this  is  too  remote,  and  that  it  is  not  within  the 
meaning  of  the  statute.  If  the  children  should  have  become 
the  poesessoiB  of  these  anticipated  earnings,  it  would  not  be 
as  the  next  of  kin  of  their  mother,  but  on  acoount  of  their 
sustaining  that  relation  towards  their  fether.  The  gravamen 
of  the  claim  in  that  aspect  is,  that,  by  the  wrongfiil  act  of  the 
defendants,  they  have  been  cut  off  fh>m  the  succession  to 
weal^  whieh,  but  for  the  untimely  death  of  their  motheri 
occasioned  by  that  ae%  she  would  or  might  have  earned.  But' 
this  i^juTy  'does  not  happen  to  them  as  her  next  of  kin.  In 
that  oharaoler,  it  would  be  unimportant  to  them  whe^r  their 
motiier  eontinuAd^to  realize  earnings  or  not ;  fbr  all  such  eam- 
iliga  wonld  immediately  vest  in  the  plaintiff,  as  husband,  and 
could  never  come  to  them  as  her  next  of  kin.  ^e  construe* 
tioa  of  this  statute^  it  must  be  admitted^  mvolves  greats 
Smith.— YoL.  X,  60 
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difficulties;  and  the  giouads  and  measure  of  dan^geB  oanaet 
always  be  detennined  by  the  Upplioation  of  the  ordinary  mks 
of  the  common  law.  If  the  deoeased  in  this  case  had  been 
a  widow,  and  had  been  engaged  in  a  pnriUable  business,  lei^ 
dering  it  probable  that,  if  her  existence  should  be  prolonged 
to  the  average  period  of  life^  she  would  aeqaina  wealth,  Tarn 
not  prqMied  to  deny  but  that  her  deaths  by  the  wiongfiol  aet 
of  anolher,  would  entitle  her  children  to  damages  under  the 
provisions  of  this  act,  on  account  6f  being  thus  deprived  of 
the  probable  succession ;  for  though  the  cause  and  ifae  effeot 
would  be  too  remote  from  each  other  to  found  a  claim  to 
damages  by  the  rule  of  the  common  law,  such  a  ground  of 
images  may  have  been  within  the  contemplation  of  the  legis- 
lature in  passing  the  statute.  Next  of  kin  are  embraced  in 
its  language,  as  parties  who  may  be  pecuniarily  injured  by  the 
death  of  a  person  to  whom  they  stand  in  that  relation ;  and 
it  is  not  required  that  the  degree  of  kindred  should  be suchas 
to  create  the  duty  of  sustenance,  support  or  education.  It  is 
well  settled,  that  the  survivorship  of  a  wife  is  not  essential  to 
4he  maintenance  of  the  action.  {Oldfidd  v.  The  K.  T.ds  KB. 
R.  Oo^  14  N.  Y.,  810;  Quin  v.  Moore,  15  id.,  484)  Suppose 
the  only  kindred  to  be  collaterals,  between  whom  and  the 
deceased  there  was  not  legally  or  conventionally  any  conneo- 
tioD  which  would  impose  such  duties  upon  him ;  yet,  by  tha 
terms  of  the  act,  damages  in  such^a  case  must  still  be  mea^ 
sured  by  the  pecuniary  injury  resulting  to  such  next  of  kin* 
Ab  regiuxls  the  existing  property  of  the  deceased,  they  would 
not  be  pecuniarily  injured  by  his  death;  but,  if  he  left  no 
will,  they  would  be  immediately  benefited  by  the  amount  of 
the  property  he  then  possessed.  The  only  loss  such  parties 
could  sustain  would  be  of  the  further  accumulations,  whidi  it 
may  be  supposed  he  would  have  added  if  he  had  oontinued' 
to  Uve,  and  which  might,  at  his  more  remote  decease,  have 
devolved  upon  them.  This  is  sufficiently  vague  and  unoei^ 
lain  as  a  ground  of  damages,  and  could  not  be  allowed,  exsept 
on  apcount  of  the  peculiar  provisions  of  the  statute,  and  the 
impossibility  of  giving  it  effect  in  certain  cases,  except  undec 
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ijM^h  a  oonstsmotion.  But  the  rale  laid  down  at  the  trial 
allowed  damages  to  be  giren  v^n  quite  a  different  gronndf 
involving  another  series  of  ooAtingencies.  At  the  death  of 
the  victim  of  the  defendants'  n^ligenoe^  the  next  of  kin  of 
tlio  deceased  are  definitelj  determined|  and  are  capable  of 
immediate  ascertainment;  but  it  would  then  be  quite  impos- 
sible to  determine  who  will  be  the  next  of  kin  of  the  husband, 
and  entitled  to  succeed  to  his  estate,  wien  at  some  more  dis- 
tant and  uncertsin  period  he  comes  to  die.  Those  who  now 
are  presumptivel j  such,  may  or  maj  not  then  be  alive ;  or  if 
alive,  their  number  may  be  increased  by  the  birth  of  others,  or 
another  share  in  his  estate  may  arise  in  the  person  of  a  second 
wife.  The  rule  of  damages  laid  down  would,  in  my  judg- 
ment,  be  far  too  speculative  and  uncertain  for  actual  applica* 
tioa 

It  will  not  be  essential  to  pass  upon  the  other  exceptions, 
etoept  so  &r  9S  may  be  useful  for  the  purposes  of  another 
trial  We  think  it  was  not  improper  to  fdlow  the  plaintiff  to 
show  the  habitual  occupation  and  employment  of  the  deceased, 
fi>r  the  purposes  for  which  it  was  offered  and  received  on  the ' 
trial,  namely,  to  show  her  general  capacity  and  relation  to  her 
^upoily.  It  is  true  that  ihe  testimony  on  that  pdnt  was  made 
to  assume  proportigns  beyond  what  seems  to  have  been  neces*. 
sary  for  the  purposes  mentioned;  but,  it  being  competent^  it 
was  for  the  judge  to  determine  the  extent  to  which  the 
lamination  might  be  carried. 

The  injury  to  the  children  of  the  deceased,  by  the  death  of 
their  mother  was  a  legitimate  ground  of  damages ;  and  we  do 
not  agree  with  the  defendants'  counael,  that  they  ought  to  have 
been  nominal.  The  di£Sculty  upon  this  point  arises  fix>m  the 
employment  of  the  word  pecumary  in  the  statute ;  but.  it  was 
not  used  in  a  sense  a6  limited  as  to  confine  it  to  the  immediate 
loss  of  money  or  property;  for  if  that  were  so,^  there  is 
scarcely  a  case  wheie  any  amount  of  damages  could  be 
teoovered«  It  looks  to  prospective  advantages  of  a  peeu* 
niary  nature,  which  have  been  cut  off  by  the  premature  death 
^-the  penon  from  whom  they  would  have  proceeded;  and 
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the  word  pecuniary  was  used  in  distinction  to  those  injuries  to 
the  affections  and  sentimenw  which  arise  from  the  death  of 
relatives,  and  which,  though  most  painful  and  grievous  to  be 
borne,  cannot  be  measured  or  recompensed  bj  money.  B 
excludes,  also,  those  losses  which  result  from  the  deprivation 
of  the  society  and  companionship  of  relatives,  which  are 
equally  incapable  of  being  defined  by  any  recognized  mea- 
sure of  value.  But  mfimt  children  sustain  a  loss  ttom  the 
death  of  their  parents,  and  especially  of  their  mother,  of  a 
difierent  kind.  She  owes  them  the  duty  of  nurture  and  of 
intellectual,  moral  and  physical  training,  and  of  such  instruc- 
tion as  can  only  proceed  from  a  mother.  This  is,  to  say  the 
least,  as  essential  to  their  future  well-being  in  a  worldly  point 
of  view,  and  to  their  success  in  life,  as  the  instruction  in 
letters  and  other  branches  of  elementary  education  which 
Aey  receive  at  the  hands  of  other  teachers  who  are  employed 
for  a  pecuniary  compensation.  Suppose  a  person  under  obli- 
gation to  furnish  a  minor  apprentice  with  common  school 
instruction  for  a  given  period :  would  not  the  violation  of  that 
duty  furnish  a  claim  for  damages?  The  injury  would  be  of 
the  same  character  which  a  child  suffers  from  the  loss  of  the 
training  and  instruction  which  it  is  entitled  to  receive  from  ii» 
parents.  The  injury  in  these  cases  is  not  pecuniary  in  a  very 
strict  sense  of  the  word,  but  it  belongs  to  that  class  of  wrongs 
as  distinguished  from  injuries  to  the  feelings  and  sentiments; 
and  in  my  view,  therefore,  it  falls  within  the  term  as  used  in 
the  statute.  It  is  argued  by  the  defendants'  counsel  that  there 
should  be  no  recovery  on  these  grounds,  because  the  father  id 
obliged  to  provide  what  the  children  have  been  deprived  of 
by  the  loss  of  their  mother.  But  this  is  not  an  adequate 
answer.  The  children  have  been  deprived  of  that  which  they 
were  entitled  to  receive,  by  the  wrongful  act  of  the  defbndantsi 
Their  loss*  may  or  may  not  be  made  up  to  them  from  another 
source ;  but,  in  the  meantime,  they  are  entitled  to  a  &ir  and 
just  compensation  from  the  wrongdoere  by  the  provisions  «f 
this  statute.  Il'he  damages  given  by  the  statute  are  the,  pee%- 
niaiy  injuries  sustained  by  the  widow,  and  the  next  of 
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of  the  deoeaaed  lesaltiDg  fiom  such  death ;  and  which  next 
of  kin,  in  the  present  caaei  are  the  children  of  the  deoeaaect 
The  recovery  mnati  therefore,  be  confined  to  the  pecuniary 
injuries  which  they  and  they  only  have  sustained. 

The  judgment  of  the  Supreme  Court  must  be  reversed  and 
a  new  trial  ordered* 

I 

Daviss,  Suthsblakd,  and  Allen,  Js.,  concurred ;  Ooulz\ 
3^  was  for  reversal,  on  the  ground  that  only  nominal  damagip 
were  recoverabl& 

Smitb;  J.  (dissenting.)  The  plaintiff's  rights  as  administr%- 
tor  of  his  wife,  to  maintain  this  action,  is  settled  by  the  casep 
of  Quin  V.  Moore  (15  N,  Y.,  482),  Oldfidd  y.  The  Harkm  R 
JL  Co.  (4  Kern.,  810).  The  right  of  the  administrator  to  sue 
iinder  the  statute,  these  cases  held,  depends  upon  the  question 
whether  the  deceased  person  could  have  maintained  an  actioii 
at  common  law,  if  the  injury  causing  the  death  had  n^t 
proved  fatal. '  The  exception,  therefore,  to  the  decision  of  the 
eircuit  judge,  refusing  to  dismiss  the  complaint^  is  not  wdl 
taken.  The  exceptions  remaining  relate  to  the  principle 
governing  the  question  of  damages.  The  exceptions  to  the 
admission  of  evidence  relating  to  the  capacity  and  services  of 
the  deceased  in  the  care  and  nurture  and  education  of  her 
children,  and  in  the  support  of  the  plaintiff's  family,  and  pais 
ticularly  in  carrying  on  the  business  of  making  shirts,  bosoms 
and  collars,  all  present  substantially  the  same  questions  which 
arise  upon  Ihe  charge,  and  need  not  be  separately  considered. 
If  the  case  was  put  to  ihe  jury  upon  a  correct  theory,  upon 
the  question  of  danu^;e8,  the  objections  to  the  evidence  refer- 
red to  in  these  exceptions  were  all  properly  overruled ;  and 
the  exceptions  are  not  well  taken.  In  the  ease  of  DkHcens  v. 
The  New  Totk  Ckmbrol  R  R  Ch.  (28  N.  Y.,  168),  the  actioa 
was  by  the  husband,  as  in  this  case ;  but  the  deceased  left  no 
ohildreUf  and  her  next  of  kin  were  sisters,  who  could  not  be 
next  of  km  to  the  husband;  and  it  was  held  that  the  action 
could  not  be  maintained  by  the  husband.for  the  loss  of  the 
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fiervices  of  his  wife  on  his  own  account,  and  tbat  the  next 
kin  of  his  wife  had  no  interest  ib  such  injuries.  But  in  this 
ease,  the  deceased  left  a  fiimily  of  flye  children,  who  would 
be  of  kin  to  the  plaintiil^  and  be  endtled|  npon  his  decease^ 
to  inherit  his  estate.  The  case  of  Diekens,  therefore,  is  not  a 
decision  of  the  question,  that  the  character,  nature  and  value 
of  the  Services  of  the  wife  was  not  admissible  upon  the  ques- 
iion  of  damages,  when  the  action  is  really  brought  for  the 
benefit  of  her  children. 

The  charge  of  the  judge,  to  which  there  are  various  excep- 
tions, taken  as  a  whole,  is  substantiallj  correct,  if  anything 
more  than  nominal  damages  are  recoverable  in  such  cases; 
tind  does  not,  I  think,  contain  any  erroneous  direelSon.  It 
states  that  the  recovery  in  such  an  action  can  only  be  for  the 
pecuniary  loss  sustained  by  the  death;  that  the  statute  gives 
no  right  to  recover  for  the  pain  and  anguish  of  fHends,  or  the 
loss  of  the  solace  and  comfort  which  the  children  would  have 
derived  from  their  mother;  and  that  the  plaintiff  could  not 
recover  anything  as  husband  of  the  deceased. 

That  the  jury  should  inquire  what  the  deceased  was  Wordi 
to  her  children  over  and  above  the  expenses  of  her  own  sup- 
port and  living :  that  this  was  to  be  determined  by  considering 
how  long,  in  her  state  of  health,  she  could  probably  have  lived: 
that  the  earnings  of  the  mother  did  not  belong  to  the  children, 
but  to  ihe  plaintiff  or  her  husband ;  and  that  the  only  interest 
the  children  had  in  such  services  depended  upon  the  question 
how  much  they  would  tend  to  increase  the  estate  of  their  father 
in  view  of  the  probability  that  upon  his  death  the  property 
of  the  plaintiff  would  go  to  her  children — this  is  the  substance 
of  the  charge ;  and  while  it  is  vague  and  somewhat  indefinite, 
it  is  no  more  so  than  the  act  ittelf,  and  presents,  I  think,  no 
single  point  that  is  clearly  erroneous.  The  statute  declares 
(Laws  of  1849,  p.  888,)  that,  in  every  action  brought  under 
said  act,  ^' the  jury  may  give  such  damages  as  they  shall  deem 
a  fair  and  just  compensation,  not  exceeding  |6,000,  with  refe^ 
xenoe  to  the  pecuniary  injuries  resulting  fi*om  such  death  to  the 
mi&  and  next  of  kin  of  such  deceased  person." 
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The  statate  giyes  no  olear  and  oertaiji  rale  of  damagM.  It 
giyea  the  action  to  the  ^  widow  and  n^  of  Hn"  of  the  pereon 
killed,  seemingly  as  though  no  one  ooold  ever  be  killed- exeqpi 
a  man  and  a  husband  who  might  leave  a  widow  and  children. 
The  husband  is  not  named  in  the  aot»  and  no  action  is  given  to 
him  for  killing  hj^  wife^  but  the  action  being  given  to  the  '^next 
of  kin"  in  such  cases,  the  damages  most  be  determined  upon 
the  same  principles,  so  far  as  thej  can  be  ascertained,  that  will 
apply  when  the  husband  is  killed  If  the  deceased  in  this  case 
had  be«i  a  widow,  supporting  her  children  by  her  own  skill 
and  services,  no  doubt  could  exist  tiiat  her  death  would  be  A 
pecuniary  loss  to  her  children  upon  the  same  prindple,  though 
probably  not  in  the  same  d^ree,  with  the  death  of  their  fiithei; 
The  equity  of  the  statute  should  be  extended  to,  and  would 
dearly  embrace,  such  a  case.  The  difficulty  is  to  apply  the 
statute  to  the  case  of  the  death  of  a  mother  of  a  fiunily,  the 
father  being  still  livings  On  this  point,  I  do  not  think  that 
portion  of  the  charge  of  the  judge  in  which  he  stated  to  the 
jury  that,  in  assessing  damages,  they  might  assume  that  the 
children  of  a  fiunily  will  succeed  to  their  &tber's  estate  upon 
his  decease,  and  that  their  pecuniary  loss  resulting  from  th6 
death  of  their  mother  may  be  the  amount  that  her  earnings 
would  ordinarily  have  added  to  the  common  stock,  clearly 
Anoneous. 

It  suggests  to  the  jury  an  approximate  rule  £ar  ostimating 
the  pecuniary  loss  sustained  by  this  death,  easily  applied  and 
much  more  certain  and  definite  than  any  other  that  can  bb 
devised.  I  can  conceive  of  no  other  practicable  measure  of 
damages,  or  rule  to  guide  the  discretion  of  a  jury  in  such  ia 
case,  having  reference  to  the  pecuniary  loss  of  the  children 
It  was  not  presented  as  a  rule  of  damages  binding  npon  tho 
jury  as  matter  of  law,  but  as  a  rule  to  guide  their  discrotioii 
in  carrying  the  sti^ute  into  efEsct  The  evidence  given  in 
respect  to  the  capacity  of  the  deceased  and  the  value  of  her 
services  in  the  support  of  the  &mily  was,  therefore,  ptoperly 
jpeeeived,  as  furnishing  a  proper  item  for  consideratton  in^esti* 
jnating  the  compensation  to  be  assessed  to  the  next  of  kim 
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Our  fitatate  was  iakm  from  the  English  act  known  as  Lord 
Cakpbbll's  aot  (9  and  10  Yict,  o.  98),  and  should  reoeive 
the  sam«  oonstraction  so  fiur  as  thej  correspond  in  terms.  The 
English  act  gites  the  action  for  the  benefit,  of  Ae  wife,  hus- 
band, parent  and  child,  and  directs  that  the  jury  apportion  the 
damages  to  the  parties  respeotiyely,  for  whom  and  for  whose 
benefit  such  action  shall  be  brought 

The  case  of  Cbttcm  t.  Wood  (98  Eng.  C!om.  Law,  566),  was 
a  case  like  this,  where  the  person  killed  was  the  mother  of 
aeveral  children ;  and  the  action  was  brought  by  the  husband, 
«s  administrator  of  his  wife,  as  well  for  himself  as  the  hus* 
band  of  the  deceased,  as  fi>r  the  benefit  of  his  three  infimt 
children.  At  the  trial,  on  the  part  of  the  plaintii!^  it  was 
proved  that  the  deceased  had  by  industry  contributed  to  die 
-extent  of  about  ten  shillings  weekly  towards  the  maintenance 
t>f  the  fieunily,  and  a  verdict  of  £25  was  recovered ;  appor* 
tioned  by  the  jury,  £10  to  the  &ther,  and  £15  to  the  children. 
No  objection  was  made  to  the  evidence  at  the  trial,  and  no 
objection  that  the  recovery,  both  in  behalf  of  the  husband 
«nd  the  children,  was  not  to  be  had  upon  the  same  principles. 
This  case  was  reviewed  in  the  Common  Pleas,  upon  a  motion 
£>r  a  new  trial,  and  a  hew  trial  granted  upon  other  grounds ; 
but  no  suggestion  was  made  in  the  argument,  or  in  the  opinion 
of  the  court,  that  the  evidence,  showing  the  value  of  the  ser^ 
Tices,  was  imprc^r,  or  that  the  children  were  not  entitled  to 
xeoover,  upon  the  basis  of  the  value  of  such  services,  precisely 
like  the  ftither. 

TJnlesB  pecuniary  loss  can  be  inferred  by  the  juiy,  and 
deduced  from  evidence,  showing  the  value  of  the  services  or 
Ae  worth  of  tlie  person  killed,  upon  such  basis  as  was  sug^ 
f;ested  in  the  charge  of  the  judge  in  the  case,  the  fait 
compensation  of  the  statute,  reooveraUe  by  the  children  of  a 
deceased  mother  ^^  the  fiither  living  at  the  time-^mus^ 
necessarily  bt  limited  to  their  nominal  damages  The  legis- 
lature intmded  to  give  an  action  to  the  widow  and  next  of 
Ida  whenever  a  dear  and  appredable  pecuniary  loss  wit 
•ilstamed  fay  the  death  of  any  person  resulting  from  At 
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^  wroDgfol  aot^  defiskiilt  or  neglect  of  another."  Thej  did  not 
intend  to  give  an  action  for  specalativei  or  imaginaiy,  but  real 
loss,  which  could  be  ahown  and  clearly  determined  witb 
reasonable  certainty. 

It  was  impossible,  perhaps,  to  define  with  exactness  the  rule 
of  damages  applicable  to  such  case.  There  is  an  intrinsic 
difficulty  about  fixing  in  the  statute  any  certain  and  definite 
rule  on  the  subject  Much  was,  therefore,  and  necessarily 
must  be,  left  to  fte  jury.  But  in  such  a  case,  it  is  of  the 
utmost  importance  that  a  jury,  called  upon  to  assess  damages 
resulting  from  the  death  of  a  person,  be  guided  by  some  clear 
instruction&  It  has  been,  and  is,  doubtless,  a  matter  of  much 
embarrassment  to  judges  at  the  circuit  to  present  this  dass  of 
cases  to  juries  upon  cleas  and  precise  principles — such  as 
shall  confine  them  to  the  rule  of  pecuniaiy  loss^  and  exclude 
the  considerations  relating  to  the  pain,  distress  and  angtiish 
caused  by  the  sudden  death  of  a  relative  from  the  gross  negli- 
gence of  another,  and  a  purpose  to  punish  'such  negligence  by 
a  vindictive  verdict  Such,  doubtless,  were  the  considerations 
controlling  the  jury,  to  a  large  extent,  in  this  case.  But  thia 
statute  treats  human  life  simply  as  an  article  of  merchandis6| 
to  be  paid  for  in  a  verdict  for  damages,  at  its  precise  pecuniary 
value.  Such  is  the  conceded  construotiott  and  intent  of  the 
act  Upon  this  view  of  the  statute,  the  verdict  in  this  case  is 
exorbitantly  large,  and,  I  think,  should  have  been  set  aside 
by  the  Supreme  Court,  and  a  new  trial  ordered  upon  this 
express  ground.  The  deceased  was  a  woman,  forty-eight  years 
of  age,  in  poor  health,  and  not  possessed  of  a  strong  constitution. 
I  think  the  jury  should,  in  substance,  have  been  instructed  to 
consider  how  much  she  could  earn  annually,  over  and  above 
the  expenses  of  her  own  support  and  living,  upon  the  same 
principle  as  if  she  was  hired  for  wages  to  render  the  same 
services  for  her  life.  This  should  be  considered  in  respect  to 
her  age,  state  <^  health,  and  circumstances  and  condition  in 
life;  and  then,  what  would  be  the  present  worth  of  sudi 
annuity,  calculating  the  ordinary  duration  of  human  life. 
This  would  have  fixed  tiie  value  of  her  life.  Assuming,  whiob 
Smith. — Vol.  X,  61 
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I  think  a  very  liberal  estimate,  that  she  would  earn,  upon 
wa  average,  $100  a  year  for  the  period  of  her  life,  by  the 
Northampton  tables  the  present  worth  of  an  annuity  of  $100 
for  life,  of  a  person  aged  forty -eight  years  —  the  age  of  the 
ideoeaaed — would  be  $070.  If  the  jury  had  assessed  the 
plaintifiF  damages  at  $1,000,  it  would  perhaps  have  been  a 
fidr  and  liberal  verdict 

But  we  cannot  reverse  this  judgmei^  upon  any  snch 
ground.  The  judge  was  not  asked  to  mate  his  instructions 
more  definite.  He  charged,  as  the  defendant  asked  him  to  do, 
upon  all  the  specific  requests,  except  that  the  plaintiff  could 
only  recover  nominal  damages,  and  that  the  amount  of  the 
verdict  could  not  exceed  the  value  of  the  possibility  that  Mrs. 
Tilley  might,  but  for  the  injury,  have  survived  her  husband, 
taken  in  connection  with  the  pecuniary  value  to  her  children 
of  her  life,  if  she  did  so  survive. 

The  judge  refused  to  charge  as  requested  upon  this  propo- 
sition, and,  I  think,  properly.  It  did  not  present  the  true  rule 
of  damagea  It  suggested  a  rule  too  vague  and  indefinite  for 
any  practicable  application.  I  think  the  judgment  should  be 
affirmed. 

SsLDSN,  Ch.  J,  and  Wbight,  J.,  took  no  part  in  th^ 
decision. 

Judgment  reversed  and  new  trial  ordered. 


AiEiK,  Administrator,  v.  Wassok. 

A  tontmetor  for  the  ooostniction  of  part  of  a  railroad  ia  not  a  laborer  or 
aervanti  mthin  the  provinoii  of  the  general  railroad  aot^  Bialang  atook» 
holdaaipefsoDally  liable  for  the  debts  of  the  oorpozation. 

ApinaSr  from  the  Supreme  Court  Action  to  enforce  an 
alleged  .personal  liability  of  the  defendant,  as  a  stockholder  in 
the  Albany  Kortbem  Railroad  Company,  an  insolvent  corpo* 
satioa,  organised  under  the  general  law  of  .1860.    It  appeared 
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on  tbe  trial  ftuct  one  Decker  was  a  contractor  wHh  the  corpora- 
tion for  grading  and  constracting  a  portion -of  its  road.  The 
Oorapany  being  indebted  to  him  fbr  the  ser vices  of  himself, 
his  laborers  and  servants  under  such  contract,  gave  him  its 
promissory  note  for  $2,047  in  part  payment  This  note  was 
transferred  by  Decker  to  the  plaintiff's  intestate ;  and,  being 
protested,  he  recovered  judgment  against  the  corporation  for 
the  amount  thereof  upon  which  execution  was  returned  wholly 
unsatisfied.  The  court  held,  the  plaintiff  taking  an  exception, 
that  the  indebtedness  fbr  which  the  note  was  given  was  not 
a*  debt  owing  to  a  laborer  or  servant  of  the  corporation, 
and  directed  a  verdict  for  the  defendant  Judgment  thereon 
having  been  affirmed  at  general  term  in  the  third  district,  the 
plaintiff  appealed  to  this  oourt 

Join  £1  Porter^  for  the  appellant 

Orlando  Ifeads^  for  the  respondent 

&ELDSK,  Oh,  J.  It  appears  from  the  pleadings  that  the  payee 
of  the  note,  upon  which  the  action  is  brought,  was  a  contractor 
with  the  Albany  Northern  Bailroad  Company,  of  which  the 
defendant  is  a  stockholder,  for  the  construction  of  a  part  of 
its  road ;  diat  the  note  was  given  to  him  for  an  indebtedness 
growing  out  of  such  contract ;  and  the  question  presented  by 
the  demurrer  is,  whether,  as  such  contractor,  he  is  entitled  to 
llie  benefit  of  that  clause  of  section  10,  of  the  general  railroad 
act  of  1850,  which  provides,  that  "all  the  stockholders  of 
every  such  Company  shall  be  jointly  and  severally  liable  for 
all  lhQ  debts  due  or  owing  to  any  of  its  laborers  and  servants, 
for  services  performed  for  such  corporation  f  in  other  words, 
whether  he  can  be  regarded  as  a  laborer  or  servant  of  the 
Oompany  within  the  meaning  of  the  act 

It  is  obvious  from  the  nature  and  tenns  of  this  and  othet 
provisions  of  tae  act,  as,  well  as  from  a  general  policy  indica- 
ted by  analogous  statutes,  that  the  legislature  intended  to  throw 
a  special  protection  around  that  class  of  persons  who  should 
acttially  perform  the  manual  labor  of  the  Company.    To 
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accomplish  this  design,  it  is  not  necessary  that  the  words  *' labor- 
ers and  servants  "  should  receive  their  broadest  interpretation. 
Indeed,  such  a  construction  would  scarcely  harmonize  with  the 
general  scope  and  object  of  this  and  similar  acts.  In  some 
yeiy  extended  sense,  the  directors  and  other  principal  officers 
of  the  corporation  may  be  considered  as  its  agents  and  ser* 
vants,  and  yet  no  one,  I  apprehend,  would  contend  that  the 
provision  was  intended  for  their  benefit  The  word  "  servants  " 
is  qualified,  and  to  some  extent  limited  in  its  meaning,  by  its 
association  with  the  word  "  laborers,"  according  to  the  familiar 
maxim,  noaciiur  a  socits.  It  clearly  would  not  include  every  one 
who  should  perform  any  service  in  any  form  for  the  Company 
Such  a  construction  is  repelled,  not  only  by  the  apparent  reason 
for  the  enactment,  but  by  the  langus^e  used,  which  would  natu- 
rally have  been  far  more  general  if  such  had  been  its  object 

Precisely  where  the  line  should  be  drawn  between  the 
different  classes  of  persons  who  may  perform  services  for 
such  a  Company,  it  may  be  somewhat  difficult  to  determine; 
but  it  is  unnecessary  to  attempt  this  discrimination  in  the 
present  case ;  as  it  would  be  necessary  to  give  to  the  word 
'^  servant "  the  largest  and  most  extended  signification  possible 
in  order  to  include  within  it  those  who  have  made  contracts 
with  the  Company  to  construct  a  portion  of  its'  road ;  and  even 
then,  I  hardly  see  how  the  word  could  be  held  to  include  tins 
class  of  contractors,  especially  if  it  is  understood  in  any  of  its 
ordinary  acceptations,  as  it  should  be,  unless  there  is  something 
ia  the  case  to  point  to  a  different  interpretation.  If^  howeveri 
it  might  be  possible  to  construe  the  word,  under  some  circum* 
stances,  so  as  to  include  contractors,  all  the  indications  in  the 
present  case  tend  to  a  limited  instead  of  an  enlarged  interpre- 
tation. Contractors^  therefore,  are  not,  in  my  opinion,  embraced 
in  the  terms,  or  entitled  to  the  benefits,  of  the  provision.  The 
judgment  of  the  Supreme  Court  should,  I  think,  be  affirmed. 

Allbn,  J.,  delivered  an  opinion  to  the  same  effect 

All  the  judges  concurring, 

Judgment  affinned« 
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The  tolls  impoaed,  at  the  timeof  the  adoption  of  the  Cknurtttution  of  1846; 
on  freight  carried  on  railroada^  were  not,  within  the  meaning  of  that 
instrumenty  part  of  the  revenues  of  the  State  canals,  thoagh  payable  to 
the  commissioners  of  the  canal  fund. 

The  act  (ch.  497  of  1851),  repealing  the  laws  imposing  sach  tolls  is,  there- 
fine,  consistent  with  article  7  of  the  Conttitation,  which  imvocablf 
pledges  the  reTcnues  of  the  canals  to  the  payment  of  certain  debti^  and 
to  their  completion;  and  the  act  is  Talid. 

Appeal  from  the  judgment  of  the  Supreme  Court  sitting 
in  the  second  district,  affirming  the  judgment  of  Justice  Brown*    ' 
at  the  Orange  Circuit,  dismissing  the  complaint 

The  action  is  to  recover  tolls  which  would  have  accrued  and 
become  payable  to  the  State  from  the  defendant,  and  the  seve-' 
ral  corporations  which  were  consolidated  and  merged  in  the 
defendant  at  its  oi^anization,  under  laws  in  force  when  the 
present  Constitution  of  the  State  was  adopted,  had  these  laws 
.   remained  in  force. 

The  defendant,  "The  New  York  Central  Railroad  Company,** 
came  into  existence  in  1858,  by  the  consolidation  of  several 
railroad  corporations,  under  the  provisions  of  chapter  76  of 
the  Laws  of  1863.  The  provisions  of  the  charters  of  the  seve- 
ral companies  merged  in  the  defendant,  concerning  the  carriage 
of  merchandise  and  freight  other  than  the  baggage  of  passen- 
gers, and  the  toll  or  tax 'to  be  paid  upon  the  merchandise  and 
freight  carried  when  the  right  existed,  were  not  uniform ;  the 
right  to  carry  such  freight  not  being  conferred  upon  some  of 
the  corporations,  while  to  some  the  right  was  granted  during 
parts  of  the  year,  and  to  others  during  all  the  year ;  some  being 
compelled  to  pay  toll  upon  the  property  transported,  from 
which  other  companies  were  exempt  In  1844,  by  statute, 
the  right  was  conferred  upon  all  the  roads  to  carry  freight, 
'  during  the  suspension  of  canal  navigation,  and  the  companies 
were  required  to  report  to  the  commissioners  of  the  canal  fund 
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as  they  shoald  direct,  and,  with  certain  exceptions  as  to  local 
freight  on  some  of  the  roads,  to  pay  to  the  said  commission- 
ers "  the  same  tolls  per  mile  on  all  the  goods,  chattels  and 
other  property  so  transported,  as  would  have  been  paid  on 
them  had  they  b^n  transported  on  the  Erie  canal."  This  law 
was  in  force  when  the  Constitution  of  1846  was  adopted.  In 
1847  the  law  was  amended,  and  in  1861  it  was  repealed,  and 
the  right  to  carry  freight  without  the  payment  of  toll  granted 
to  the  several  railroad  companies.  It  is  claimed  by  the  plain- 
tifb  that  the  last  mentioned  act  is  in  oontraT^&tion  of  the 
Constitution,  and,  hence,  that  the  defendant,  as  the  successor 
in  interest  and  liability  of  the  several  consoUdated  companies, 
13  indebted  to  the  State  for  the  tolls,  under  the  acts  of  1844 
and  1847,  upon  all  the  goods  transported  by  the  several  roads 
after  December^  1861,  when  the  repealing  act  took  effect,  and 
Iftefore  the  organization  of  the  defendant,  and  by  the  defeiid- 
ant,  since  the  consolidation. 

Charles  O.  Myere  (late  Attomey-GeneralX  for  the  appellant& 

Lyman  Tremain  (with  whom  was  A.  C.  Paige),  lor  the  re 
q;)ondent 

Allen,  J.  An  elaborate  or  extended  discussion  of  the  rules 
of  constitutional  and  statutory  interpretation,  would  be  out  of 
place  at  this  time.  The  recent  and  frequent  consideration  and 
application  of  these  rules  by  the  courts  has  made  them  quite 
liEuniliar,  and  leaves  us  but  little  to  do  in  this  case,  important 
and  interesting  as  it  is,  but  to  suggest  them  as  their  application 
becomes  necessary  in  the  progress  of  the  discussion.  One  os 
two  general  remarks,  particularly  applicable  to  a  written  Con- 
stitution, may  be  proper,  as  connected  with  the  first  and  most 
important  canon  in  the  interpretation  of  written  iostnunenta* 

A  Constitution  is  an  instrument  of  government^  made  and 
adopted  by  the  people  for  practical  purposes,  connected  with 
the  common  bumness  and  wants  of  human  life.  For  this  reason 
preiSmineutly,  every  word  in.  it  should  be  wpouaded  in  iti 
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flai%  obYioQA  and  common  senae.  (Stoiy  on  Const,  §  4£1 ;  per 
JoHNflOK,  J.»  JdeweU  y.  /fa()p2e,  8  Seld.,  97.)  Intimatalj  ooar 
Mcted  with  this  idea»  and  giving  force  to  the  prinoiple  of  inter* 
pretation  resalting  from  it,  is  the  &ci  prominently  put  forth 
hj  Judge'  DsNK),  arguendoy  in  NeweUL  y.  PeopU  {tvgprd^  and 
which,  while  it  commends  itself  to  the  good  sense  of  all,  ia 
abuadantly  supported  by  authority,  that  a  written  Constitution^ 
framed  by  men  chosen  for  the  work  by  reason  of  their  peculiar 
fitness;  and  adopted  by  the  people  upon  mature  deliberation, 
implies  a  degree  of  deliberation  and  a  carefulness  of  expres* 
tton  proportioned  to  the.  importance  of  the  transaction,  and 
words  are  presumed  to  have  been  used  with  the  greatest  possir 
ble  discrimination*  Chief  Justice  MABfiHALii,  in  Oxibans  v. 
Ogdm  (9  Wheat,  188),  in  interpreting  a  provision  of  the  Con- 
stitution of  the  United  States,  says :  *'  As  men  whose  intentkyxa- 
require  no  concealment  generally  employ  the  words  whith 
most  directly  and  aptly  express  the  ideas  they  intend  to  con- 
vey, the  enlightened  patriots  who  framed  our  Constitution, 
and  the  people  who  adopted  it,  must  be  understood  to  have 
employed  words  in  their  natural  sense,  and  to  have  intwided 
what  they  said."  , 

Judge  Johnson,  in  Newell  v.  The  Peqpk,  qteakiag  of  the 
mie  that  "  that  which  the  words  declare  is  the  meaning  of  an 
instrument,"  says:  ''This  is  true  of  ev^ry  instrument;  but 
when  we  are  speaking  of  the  most  solemn  and  deliberate  of  all 
human  writingiB,  those  which  ordain  the  frmdamental  law  of 
States,  the  rule  rises  to  a  veiy  high  degree  of  significance.". 
In  the  language  of  Judge  Bbonsikk,  in  People  v.  Pi$rdy  (2 
Hill,  81),  ''we  are  not  at  liberty  to  presume  that  thefrnmeia 
of  the  Constitution,  or  the  people  who  adopted  it^  did  not 
understand  the  force  of  language^'  In  construing  and  giving 
effect  to  a  written  Cons&tutdon,  wherever  the  language  of  the 
instrument  is  dear,  it  must  be  taken  to  express  the  mind  and 
will  of  the  people;  and  to  depart  from  it  by  substituting 
another  interpretation,  under  pretence  of  saving  effect  to  the 
intent  of  its  framers,  would  be  dangerous  and  mischievous  in 
the  extreme 
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The  first  and  fandamental  rale  in  the  interpretation  of  all 
mstraments,  and  especially  necessary  to  be  observed  in  the 
interpretation  of  a  written  constitution  for  the  government  of 
a  State,  as  we  have  seen,  is  to  ^ve  effect  to  the  meaning  of 
the  parties ;  and  this  meaning  is  to  be  sought  in  the  words 
primarily,  and,  in  case  of  ambiguity  or  doubt,  in  the  context^ 
ifae  subject  matter,  and  the  reason  and  purpose  of  the  instru- 
ment Words  are  generally  to  be  understood  in  their  usual 
and  most  known  signification,  unless  they  have  acquired  a  tech- 
nical meaning;  and  then  it  is  the  office  of  interpretation  to 
determine,  bv  reference  to  the  context^  the  subject  matter,  and 
the  circumstances  under  which  they  are  used,  whether  they 
are  used  in  the  ordinary  or  in  a  technical  sense.  When  the 
words  are  plain  and  fi'ee  from  ambiguity,  and  of  themselves 
having  a  distinct  and  perfect  idea,  they  require  no  interpreta- 
tion ;  and  it  should  only  be  indulged  from  a  clear  necessity, 
either  to  escape  some  absurd  consequences  or  tc»  guard  against 
some  fetal  evil.  (Story  on  Const.,  §§  400,  401,  405 ;  Newdl  v. 
People^  supra;  Smith  on  Const,  649,  651;  McOluskeyY.  Onmkr 
toeO,  1  Kern.,  698.) 

The  question  first  in  importance  presented  upon  this  appeal 
grows  out  of  the  direction  given  by  the  State  Constitution  to 
the  '^  canal  revenues ;"  and  is,  whether  the  toll  or  tax,  imposed 
by  laws  in  force  at  the  time  of  the  adoption  of  tie  Constitution 
upon  merchandise  carried  by  railroad  companies  was  included 
within  that  term,  and  made  a  part  of  the  "canal  revenues'* 
appropriated  by  the  seventh  article  of  that  instrument 

The  first  section  directs  t&at,  "  after  paying  the  expenses  of 
collection,  superintendence  and  ordinary  repairs,  there  shall  be 
appropriated  and  set  apart  in  each  fiscal  year,  out  of  the 
revenues  of  the  State  canals,  in  each  year,  commencing  on 
the  first  day  of  June,  one  thousand  eight  hundred  and  forty* 
six,"  certain  sums,  as  a  sinking  fund  for  the  payment  of  t^e 
canal  debt ;  and  that  "  the  principal  and  income  of  the  said 
sinkiiig  fiind  shall  be  sacredly  applied  to  that  purpose.'' 

The  second  section,  after  complying  with  the  provisions  of 
ihe  first  section,  appropriates  and  sets  apart "  out  of  the  sui* 
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plus  reyenaes  of  the  State  canals"  certain  sums  for  the 
payment  of  the  general  fund  debt^  with  a  like  declaration  of 
the  sacred  application  of  the  ^*  principal  and  income  of  the 
said  sinking  fand''  to  the  purpose  indicated. 

The  third  section  directs  that,  "  after  paying  the  said  expen- 
ses of  superintendence  and  repairs  of  the  canals,  and  the  sums 
appropriated  by  the.  first  and  second  sections  of  this  article, 
there  shall  be  paid  out  of  the  surplus  revenues  of  the  canals 
to  the  treasury  of  the  State "  certain  sums  for  the  use  and 
benefit  of  the  general  fund ;  and  that  "  th«  remainder  of  the 
revenues  of  the  said  canals  shall "  be  applied  to  the  completion 
of  the  canals  mentioned. 

The  fifth  section  provides  that  if  the  sinking  funds,  or  either 
of  them,  should  prove  insufficient  to  meet  the  claims  upon 
them,  the  legislature  should,  by  equitable  taxes,  "  so  increase 
the  revenues  of  the  said  funds"  as  to  make  them  sufficient  to 
preserve  the  credit  of  the  State ;  and  that  "  every  contribution 
or  advance  to  the  canals  or  their  debt  from  any  source,  other 
than  their  direct  revenues,  shall,"  with  interest,  be  "  repaid 
into  the  treasury  for  the  use  of  the  State  out  of  the  canal 
revenues,  as  soon"  as  it  can  be  done,  consistently  with  the 
just  rights  of  the  holders  of  the  canal  debt. 

Seeking  the  meaning  of  the  framers  of  the  instrument  only 
from  the  words  they  have  used,  and  giving  these  words  their 
ordinary  signification,  the  sense  in  which  they  are  popularly 
used,  and  in  which  they  would  be  understood  by  the  people 
who  adopted,  and  for  whose  government  the  Constitution  was 
♦  intended,  the  "  revenues "  of  the  canals  would  include  only 
the  income  derived  fix)m  the  ''State  canala"  This  would 
include  tolls,  penalties,  and  rents  of  surplus  water,  and  any 
other  return  which  the  State  might  receive  from  the  capital 
invested  in  the  canals.  Bevenue,  when  used  of  individuds,  is 
equivalent  to  income,  which  is  the  true  sense  generally  used 
to  designate  the  annual  receipts,  and  includes  receipts  from  all 
sources  —  at  least,  all  permanent  sources  of  profits  or  rent 
Bevenue  is  more  generally  used  to  designate  the  income  of  the 
government,  arising  fh>m  taxation,  duties  and  the  like.  The 
SxiTB.— Vol.  X  62 
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proceeds  of  lands  or  public  stock  sold  would  not  be  included 
as  a  part  of  the  revenue  of  a  State.  (Story  on  the  Const^ 
§  877.)  The  State  canals  cannot  possess  a  revenue  or  income. 
Thej  may  be  a  source  of  profit,  that  is,  revenue,  to  their  owner. 
In  the  interpretation  of  a  Constitution,  we  maj  not  look  for 
"  metaphysical  or  logical  subtleties,  for  niceties  of  expression," 
for  metaphor,  or  figures  of  speech  of  ^  any  kind^  and  we  are 
not  at  liberty  to  suppose  that  the  £ramers  of  the  article  under 
consideration,  either  from  neoeasity  or  choice,  intended  ta 
impersonate  the  "  State  canals,"  and  treat  ih&a  as  capable  of 
taking  and  holding  property,  being  entitled  to  and  receiving 
an  income.  It  is  not  necessary,  in  order  to  give  effect  to  the 
instrument.  Every  woid  can  have  full  force  given  to  it  with- 
out domg  so  great  violence  to  the  rules  of  interpretatioiu 
Sven  if  the  language  were  not  critically  accurate  to  denote  the 
profits  or  income  which  should  accrue  to  the  State  from  the 
use  of  the  canals,  and  '*  revenues /rotn  the  canals  "  would  have 
been  the  more  appropriate  expression,  still,  critical  propriety 
is  not  essential  to  the  right  understanding  of  the  provision; 
and  it  would  be  safer  to  convict  the  fnuners  of  &lse  grammar 
than,  in  the  exercise  of  a  critical  acumen,  and  to  save  them 
from  this  error,  to  give  to  the  principal  idea  an  unusual  and 
figurative  meaning.  But  I  think  the  language  well  chosen  to 
convey  the  idea,  and  restrict  the  legislative  power  over  ths 
receipts  from  the  canals.  '*  Be  venue"  is  a  return  for  capital 
invested  or  labor  bestowed^  In  a  general  sense,  it  is  the 
annual  rents,  profits,  interests  or  issues  of  any  species  of  pro* 
perty,  real  or  personali  belonging  to  an  individual  or  the^ 
public  (Web.  Die ;  People  v.  Supervisors  of  Niagara^  4  Hill, 
20.)  The  "  produce  of  taxes,  excise,"  &c,  is  the  amount  they 
yield  to  the  3^te.  Th^  "revenue"  or  "income"  of  a  £Eurm 
is  the  sum  total  which  its  owner  receives  from  it  It  is  no< 
the  money  borrowed  by  the  owner,  or  an  annuity  which  he 
nuiy  own  and  may  have  pledged  to  pay  for  it,  or  the  money 
invested  in  stock,  fisirming  utensils,  or  fertilizers  put  upon  it 
The  canals,  as  the  property  of  the  State,  were  a  source  of 
ipoometoit^  and  the  "  re  venues  of  the  canals  "  wassignificanti 
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aa  denotbg  that  income.  There  is  bo  ambigai^  in  the  words, 
and  therefore  no  occasion  for  resorting  to  the  other  aids  allowable 
in  the  interpretation  of  doubtful  or  ambiguous  phrases.  In 
other  parts  of  the  sections  quoted  the  same  ibnn  of  expres- 
sion is  used  to  describe  the  receipts  from  a  given  fund  or 
capital ;  as  whete,  in  sections  one  and  two^  the  principal  and 
income  of  the  sinking  fui^  are  mentioned.  The  Earners  dis- 
tinguished very  clearly  between  the  annual  payments,  or 
contributions  to  those  funds,  and  the  profits  arising  from 
their  investment;  and  did  not  deem  it  necessary  to  mention 
tiie  latter  as  the  ''  income  from"  the  capital,  but  used  the  same 
preposition,  ^'o^"  as  when  giving  directions  concerning  the 
*' revenues  of  the  canaW  The  other  parts  of  the  sectioue^ 
embracing  the  provisions  under  consideration,  give  no  coun* 
tenance  to  the  chum,  that  anything  but  receipts  from  the 
canals  were  intended  by  "  the  revenues  of  the  State  canals." 
The  ^'expenses  of  collection,  superintendence  and  ordinary 
repairs^"  i^  ^^^  ^^  cti^d  third  seotions,  can  refer  to  nothing  but 
the  canals,  and  cannot^  by  any  latitude  of  interpretation,  em* 
braoe  railroads  or  any  other  subject;  and  jret,  they  have  no 
more  intimate  ccmnection,  but  precisely  the  same,  in  the  section 
with  "  State  canals"  that  "  revenues"  have.  To  suppose  that 
in  the  one  phrase  the  framers  intended  just  what  they  said — 
the  expenses  attendant  upon  the  management  of  the  canals — 
and  in  the  other  they  meant  contributions  of  all  kinds  for 
canal  purposes,  and  all  restrictions  and  impositions  upon  com- 
merce for  the  benefit  of  the  canals  or  to  increase  their  trade, 
would  be  to  convict  them  of  a  carelessness  and  a  want  of 
appreciation  of  the  importance  of  giving  dear  and  distinct 
expression  to  their  meaning,  which  would  be  unjust,  and  a 
violation  of  the  rule  which  implies  care  and  deliberation  in. 
such  a  transaction.  The  direction  in  the  fifth  section  for  the 
repayment  from  the  canal  revenues  of  every  contribution  ox 
advance  to  the  canals,  or  their  debt,  from  any  source  other 
than  their  direct  revenues,  is  in  harmony  with  and  supporta 
the  interpretation  given  to  "canal  revenues."  In  the  pre- 
QBding  pangraph  of  the  section  the  legislatore;  were  eiyoined 
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to  increase  the  revenues  of  the  sinking  funds,  for  which  pro- 
vision had  been  made  in  the  sections  immediately  ^preceding, 
with  a  view  to  sustain  the  public  credit  and  preserve  the 
public  fidth,  by  equitable  taxes,  if  the  funds  or  either  of  them 
should  at  any  time  prove  insufficient  to  satisfy  the  claims  of 
creditors  as  they  became  payable.  One  of  these  sinking  ftinds 
was  for  the  payment  of  the  canal  debt ;  and  hence  the  provi- 
sion referred  to,  that  every  contribution  or  advance  from  any 
source,  other  than  their  direct  revenues,  was  to  be  a  charge 
upon  the  canal  revenues.  Had  it  been  contemplated  that  the 
silking  fund  for  the  canal  debt  was  to  be  made  up  in  part  of 
taxes  upon  commerce,  tolls  upon  railroad  freights,  or  other 
auxiliary  or  indirect  contributions,  the  framers  of  this  section 
would  not  have  been  so  careful  to  indicate  that  all  contribu- 
tions and  advances,  other  than  firom  the  direct  revenues  of  the 
canals,  should  be  repaid  from  such  revenues.  The  provision 
for  a  repayment  of  the  advances  was  intended  as  an  equitable 
adjustment  of  the  accounts  between  the  direct  revenues  of  the 
canals,  which  had  been  appropriated  in  the  preceding  sections, 
and  the  other  funds  and  revenues  of  the  State  which  might  be 
used  in  their  aid  in  an  emergency  and  to  meet  demands  upon 
them. 

The  words  in  question,  as  used  by  the  framers  of  the  Consti* 
tution,  have  a  clear,  distinct  and  definite  meaning,  well  under^ 
stood  and  easy  of  application,  in  the  sense  in  which  they  are 
popularly  used,  and  as  they  would  be  understood  by  the 
people  in  adopting  the  instrument,  and  are  used  with  propriety 
in  that  sense  in  the  places  in  which  they  occur,  and  convey  to 
the  reader  an  intelligent,  clear  and  practical  idea  upon  the 
subject  to  which  they  relate.  By  themselves,  the  sections  in 
which  they  occur  are  perfect*  establishing  a  complete,  perma- 
nent system  as  connected  with  the  canals,  and  giving  permanent 
direction  to  the  revenue  to  be  derived  from  the  canals,  and 
adjusting  the  claim  of  the  general  fund  upon  them  and  pro* 
viding  for  its  payment  There  being  no  ambiguity  in  the 
terms  employed,  or  doubt  growing  out  of  the  language,  there 
is  no  foom  for  interpretation  or  occasion  or  propriely  to  reaorl' 
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to  those  extrinsic  aids  which'  are  sometimes  n^ecessary  when 
the  instrument  is  not^  by  its  directness  and  clearness  of  expres- 
sion, its  own  interpreter.  It  is  only  when  the  latiguage  is  not 
thus  distinct  and  free  from  doubt  that  the  intention  and  mean* 
ing  of  an  instrument  may  be  sought  from  other  sources.  It 
is  a  pregnant  fiact  that  it  was  only  after  twelve  years  of  admin* 
istration  of  the  Goyemment  under  the  C!onstitution — a  period 
extending  over  more  than  one-half  the  contemplated  existence 
of  the  instrument — that  it  was  first  suggested  that^  possibly^ 
"canal  rerenues"  meant  something  more  than  was  indicated 
by  the  term,  and  included  other  souroes  of  State  revenue  and 
other  subjects  of  taxation ;  and  this  suggestion  was  not  based 
upon  the  language  of  the  instrument^  but  upon  extrinsic  factHi 
and,  in  disregard  of  the  primary  rule  of  interpretation,  by 
seeking  to  create  a  doubt,  rather  than  to  remove  it,  which  is  the 
office  of  extrinsic  &cts,  when  brought  in  as  aids  of  interpreta'^ 
tion. 

But  if,  departing  from  the  rule  referred  to,  we  resort  to 
the  context)  the  subject  matter,  the  past  legislation  and  finan* 
dal  history  of  the  State,  and  the  reason  and  spirit  of  the  re* 
quirement,  to  see  if  some  meaning  may  not  be  given  to  its 
language  other  than  that  which  it  evidently  imports,  the  result 
will  not  be  different 

The  seventh  article  of  the  Constitution  declares,  that  the 
capital  of  the  funds  therein  named  shall  be  preserved  invio* 
late,  and  directs  to  what  purposes  the  "  revenues  of"  the  seve- 
ral fiinds  shall  be  appropriated.  Here  the  revenues  of  those 
funds  is  the  form  of  expression  adopted  by  the  firamers  as 
equivalent  to  "  income  "  from  those  funds.  These  funds,  or  the 
capital  invested  and  -constituting  them,  are  ranked  as  property 
yielding  a  revenue  to  the  State,  but  it  is  spoken  of  as  "  the 
revenue  of"  the  funds.  What  is  intended  by  it  is  the  annual 
pixxluce  of  these  funds,  and  the  same  language  is  used  in  the 
seventh  article,  to  distinguish  and  give  direction  to  the  income 
from  the  State  canals.  The  "  revenue  of  the  common  school 
and  the  literature  fun(7"  did  not  embrace  all  the  casual  or 
extraordinary  or  even  the  ordinary  contributions  to  the  capital 
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of  the  fand&or  the  aids  and  aaxiliaries  to  the  revenaes  of  those 
fhnda,  which  have  been  contributed  from  year  to  year  as  the 
necessities  of  schools  and  institutions  of  learning  required. 
The  necessity  of  keeping  separate  accounts  with  the  several 
funds  and  sources  of  revenue  of  the  State,  with  reference  to 
the  objects  to  which  distinct  portions  of  the  revenue  are  appro- 
priated and  set  apart,  has  given  occasion  to  the  convenient 
form  of  expression  adopted,  which  folly  answers  the  desired 
purpose,  and  effectually  and  intelligiUy  secures  the  public 
against  a  misappropriatioh  or  a  diversion  of  the  public  funds 
from  ihe  purpose  to  which  they  are  directed.  The  object  being 
a  very  simple  one,  it  was  not  necessary  to  seek  critical  accuracy 
in  ^e  use  of  words  or  resort  to  an  elaborate,  special  phrase- 
olo^  to  accomplish  it  It  was  thought  best  to  do  it  by  such 
■imple  and  natural  designation  of  the  subject  matter  as  would 
be  easily  understood  and  could  not  mislead. 

From  an  early  period  in  the  history  of  the  State,  distinct 
ftinds  were  created  for  special  purposes,  and  the  income  from 
these  funds,  or  the  "  revenues  of  such  funds,  applied  to  the 
xcspective  objects  in  view  in  their  creation.  Among  these  were  ' 
the  "  oommon  school'  fund,"  the  "  literature  fund,"  and  the 
"  general  fund,"  which  latter  of  late  years  is  only  known  by 
thp  debt  charged  upon  it,  the  fund  itself  being  a  myth.  The 
legislature  have,  from  time  to  time,  designated  and  set  apart  to 
diese  several  <' funds,"  as  bdongingto  the  particular  depart^ 
ment  of  government  named,  certain  stocks,  debts,  property, 
and  other  souroes  of  revenue,  and  declared  that  the  sulyects  so 
set  apart  and  designated  should  be  known  10  the  particular 
'•fund"  mentioned.  (1  R  S.,  189,  196,  197.)  The  existence 
of  these  "  funds  "  is  recognized  by  the  Constitution,  and  certain 
of  the  funds,  not,  however,  including  the  "canal  fund,"  it  is 
declared  "  shall  be  respectively  preserved  inviolate."  (Const,  art 
9.)  Except  as  prohibited  by  the  Constitution,  these  funds,  as 
well  their  capital  da  their  income,  have  been  ever  subject  to 
legislative  controL  The  canal  fund  is  only 'incidentally  men* 
tioned  in  the  Constitution  of  1846,  in  naming  the  "com- 
fisissioners  "  of  that  fund.  (Const,  art  7,  §  6.)    If  the  tax  on 
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meTchandise  transported  upon  railroada  had  been,  at  the  time 
of  the  adoption  of  the  Constitution,  a  part  of  the  canal  fund, 
it  would  nevertheless  have  been  subject  to  legislative  controI| 
and  would  not  have  had  the  sacred  and  inviolable  character  im- 
pressed by  the  Constitution  upon  the  common  school,  literature, 
and  United  States  deposit  funda  The  only  way  in  which  such 
tax  could  have  been  devoted  to  canal  purposes  without  a  strange 
departure  from  the  ordinary  method  of  mantling  the  State 
finances  would  have  been  to  make  it  a  part  of  the  **  canal 
fund,"  as  has  been  done  in  some  instance&  Ojie  such  instance 
is  to  be  found  in  the  Laws  of  1841,  chapter  238,  section  4.  But 
even  in  that  case  it  would  not  have  been  beyond  the  reach  of 
ordinary  legislation,  as  the  Constitution,  declaring  certain  funds 
inviolable,  does  not  include  within  the  number  the  canal  fund* 
Expressio  tmitis  est  eocclusio  aUerius.  The  "  canal  fund  "  was 
created  in  1817  (Laws  of  1817,  p.  SOI),  as  a  part  of  the  system 
of  internal  improvement  then  inaugurated,  and  then  consisted 
of  all  such  appropriations,  grants  and  donations  as  might  be 
made  by  the  legislature  of  the  State,  by  the  Congress  of  the 
TTnited  States,  by  individual  States,  and  by  corporations,  com- 
panics  and  individuals. 

By  the  fifth  section  of  the  same  act,  salt  and  auction  duties 
and  the  tax  upon  steamboat  passengers,  commuted  by  the  9/ct 
of  80th  of  March,  1820,  were  pledged  and  appropriated  to  the 
construction  of  the  canals  and  the  payment  of  the  canal  debt; 
and  yet,  although  thus  devoted,  the  Constitution  of  1821 
regarded  them,  not  as  "  canal  revenues,"  but  as  auxiliary  funds^ 
and  distinguished  between  them  and  canal  tolls,  or  "revenues 
of  the  canals"  proper,  while  it  made  the  appropriation  of  them 
to  the  purpose  indicated  equally  inviolable.  (Const.,  art  7, 
§  10.)  By  the  act  of  1817,  the  net  proceeds  of  the  canals, 
when  made,  were  also  pledged  and  appropriated  to  the  pay* 
ment  of  the  canal  debt  This  is  precisely  what  the  Constitu* 
tion  of  1846  does,  that  is,  it  appropriates  the  "  net  proceeds '' 
of  the  canals ;  and  yet  the  firamers  of  the  Constitution  of  1821, 
taking  the  law  of  1817  as  the  basis  of  their  action,  did  not 
regard  this  item  as  embracing  the  other  funds  devoted  to  the 
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same  purpose  by  the  same  ad^  bu^  with  mucfi  unneoessaiy 
verbiage  and  drcumlocutdon,  if  the  plaintiff  are  right  in  their 
construction,  dealt  specially  with  each  item  which  they  intended 
to  pledge  to  the  work  of  completing  the  canals.  In  1830, 
the  canal  fund  consisted  of  seven  distinct  items,  only  three  of 
which  were  the  earning?  or  products  of  the  canals,  to  wit, 
tolls  and  commutation  moneys,  moneys  received  for  penalties 
and  damages  under  the  canal  laws,  and  moneys  received  for 
4he  sale  or  use  of  surplus  waters.  (1  B.  S.,  298.) 

The  other  contributions  to  the  canal  fund  were  always 
r^arded  as  funds  "auxiliary"  to  the  canal  revenues  proper, 
or  the  "net  proceeds"  of  the  canals,  and  were  so  known  in 
official  and  legislative  reports  and  documents,  and  they  were 
80  treated  and  distinguished  by  the  Convention  that  firamed 
the  Constitution  of  1846,  and  in  the  report  of  the  Comptroller, 
made  in  answer  to  a  call  of  the  Convention  for  the  different 
items  of  the  canal  fund,  and  "  the  revenues  of  the  Erie  and 
Champlain  canals  for  each  year,  and  their  expenses  for  repairs, 
superintendence  and  collection,  and  their  net  revenues,"  and 
"  the  revenues  of  all  the  canals,  as  a  system,  for  each  year,  and 
their  net  revenues."  The  information  called  for  was  given  in 
different  tables,  classifying  the  different  items  of  the  canal 
fund,  and  reporting  the  "  auxiliary  funds "  by  themselves,  and 
the  "  revenues  of  the  canals,"  that  is,  tolls,  &c,  in  a  table  by 
themselves.  (Conv^  Doc.,  No.  47.)  It  is  not  reasonable  to 
suppose  that  the  Convention  immediately  forgot  or  intention- 
ally disregarded  the  form  of  their  inquiry  and  of  i^e  report, 
as  well  as  the  distinction  between  the  "State  canals"  and  the 
"canal  fund,"  and  between  the  "revenues  of  the  canals"  and 
the  "  auxiliary  funds."  The  "  revenues  "  of  or  from  the  canals 
were  the  subject  of  annual,  official  reports  to  the  legislature, 
and  had,  at  the  time  of  the  sitting  of  the  Convention  in  1848, 
a  well-defined  meaning,  and  were  understood  as  including  only 
the  receipts  from  tolls,  surplus  waters,  &a,  and  thus  induced 
the  particular  form  of  the  inquiry  for  the  statistics,  to  enable 
the  Convention  understandingly  to  consider  the  State  finances 
as  particularly  connected  with  the  canals.  (See  the  annual 
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reports  of  the  (Tommiasionen  of  the  Canal  Fund,  and  espe* 
dally  for  the  years  1839, 1840  and  1842.)  It  is  claimed  tha«| 
by  the  Oonatitution  of  1821,  not  only  were  the  tolls  of  the 
canals,  at  the  rates  then  fixed,  pledged  for  the  oompletion  of 
the  canalak  and  the  payment  of  the  canal  debt^  but,  also,  the 
faith  of  the  State  was  pledged  against,  and  the  legMlfttore  yr^s^ 
prohibited  fircHQ  doing,  any  act  or  authorizing  any  work  which 
ahoold  divert  trade  from  the  oanala,  and  thus  diminish  the 
receipts :  that  this  view  was  taken  of  it  by  the  legidature,  and 
acted  upon  in  granting  railroad  charters  and  in  the  imposition 
of  railroad  tolls.  From  thia  it  is  argued  that,  in  1846,  toUa 
proper,  and  that  which  was  a  substitute  for  canal  toUs,  that  iS| 
the  tax  upon  merchandise  earned  by  the  railroad  companies^ 
and  which  could  not  be  constitutionally  carried  by  the  railroad 
except  upon  the  payment  of  an  equivalent  to  answer  the  con* 
Btitutional  pledge,  were  regarded  as  ''  revenues  of  the  canal%" 
any  part  of  which  was  equally  sacred,  and  pledged  to  the  same 
purposes  by  the  Constitution  then  adopted.  If  the  premises 
are  wanting,  the  aigument  must  Ml..  I  wiU  not  spend  time 
in  considering  the  restrictions  upon  the  legislative  power 
claimed  for  the  Constitution  of  1821.  It  is  sufficient  to  say, 
that  the  regulation  of  all  matters  connected  with  the  internal  * 
traffic  and  commerce  of  the  State,  the  development  of  its 
wealth  and  resources,  the. advancement  of  its  material  interestSi 
either  by  eonstructing  or  authorizing  the  construction  of  routes 
imd  means  of  communication  and  commerce  between  different 
parts  of  the  State  by  land  or  water,  is  clearly  within  the  legia* 
lative  power,  which,  by  the  Constitution,  is  vested  in  the 
Senate  and  Assembly.  A  restriction  upon  the  legislature  in 
respect  of  a  matter  which  is  properly  the  subject  of  legislation 
will  not  be  implied,  but  must  be  clearly  expressed.  The  im« 
plication  claimed  in  this  case  is  very  &r-fetched.  It  will  not 
DC  presumed,  in  the  absence  of  a  clearly  expressed  intent,  that 
it  was  designed  to  cripple  the  power  of  the  legislature  in  so 
important  a  part  of  its  duties,  and  to  deprive  it  of  the  power 
to  develop  the  resources  of  the  State  and  attract  within  its 
iimitd  the  commerce  and  trade  of  other  States  by  makiiyi 
Smith. — ^Vol.  X.  63 
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ftyailable  private  enterprise  or  by  creating  other  facilities  for 
travel  and  transportation,  or  by  any  means  which  were  acoes* 
Bible.  {Peopk  v.  Draper,  15  N.  T.,  645 ;  21  Wend,  648 ;  1 
Hill,  824;  18  Wend.,  9;  19  N.  T.,  446-468.) 

There  is  no  evidence  npon  the  statate-book  that  the  legis- 
lature gave  to  the  Constitution  of  1821  the  effect  claimed  for 
it  in  behalf  of  the  plaintifb.  The  first  railroad  chartered  was 
the  "  Mohawk  and  Hudson,"  between  Albany  and  Schenec- 
tady, making  the  distance  between  the  two  cities  less  by  one- 
half  than  by  the  canal;  and  thus  very  likely  to  interfere 
severely  with  the  traffic  upon  the  canal.  This  road  was  per- 
mitted to  carry  freight^  and  no  tax  or  toll  was  imposed  upon 
the  freight  so^  carried.  (Laws  of  1826,  ch.  258.)  The  same 
may  be  said  of  the  Troy  and  Schenectady  Railroad  Company, 
chartered  in  1886.  (Laws  of  1886,  ch.  427.)  The  railroad 
system  was  inaugurated  by  the  incorporation  of  the  Mohawk 
and  Hudson  Company;  and  in  that,  there  is  no  recognition 
of  the  right  of  the  canals  to  the  carriage  of  all  the  merchan- 
dise that  could  be  forced  into  that  channel  by  the  prohibition 
of  every  other  means  of  transportation ;  and  from  that  time 
railroad  charters  were  granted  with  diverse  provisions  as  to  the 
carriage  of  freight,  granting  or  withholding  the  right,  and  im- 
posing tolls'  or  not,  as  circumstances  made  it  expedient  in  the 
eyes  of  the  legislature ;  but,  evidently,  without  any  thought  that 
•the  Constitution  had  anything  to  do  with  it  The  Tonawanda 
railroad,  incorporated  in  1882,  the  Attica  and  Buffalo,  incor- 
porated in  1886,  had  the  right  to  carry  freight  without  the 
payment  of  tolls.  The  Auburn  and  Syracuse  Railroad  Com- 
pany, incorporated  in  1884,  was  authorized  to  carry  fTeight, 
but  was  required  to  pay  the  same  tolls  as  were  paid  on  the 
Erie  canal.  The  Syracuse  and  TJtica  Railroad  Company,  in- 
corporated in  1886,  was  authorized  to  carry  freight,  but  ^ras 
required  to  pay  for  such  goods  aa  should  be  carried  by  it 
during  the  season  of  canal  navigation  only  "  such  tolls  as  the 
canal  board  should  deem  proper,  not  exceeding"  the  rates 
charged  upon  the  canal  If  this  toll  or  tax  had  been  imposed 
ia  obedience  to  the  Constitution,  there  could  have  been  no 
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diBcretba  vested  in  the  canal  board ;  bat  it  would  have  been 
the  flame  as  the  canal  toll.  The  Utica  and  Schenectady  Bail* 
load  Company,  charteMiin  1888,  was  prohibited  from  canying 
fieight  The  Anbnm  and  Bochester,  incorporated  in  1886^ 
was  prohibited  from  transporting  persons  or  property  in  such 
a  manner  as  to  lessen  the  income  on  the  Erie  canal  dnryig 
the  time  when  the  canal  was  navigabla  It  is  not  necessary  to 
refer  to  other  acts  of  incorporation.  The  entire  want  of  uni* 
formity  in  the  charters  renders  them  of  no  value  as  aids  in  the 
interpretation  of  the  Constitution.  There  is  certainly  no- 
evidence  in  any  one  of  them,  and  less  than  none  when  all  are 
looked  at  in  connection,  that  the  legislature  supposed  they 
were  following  a  constitutional  requirement  in  giving  or  with- 
holding the  permission  to  carry  merchandise,  or  charging 
merchandise  carried,  or  exempting  it  from  the  tax.  In  no 
instance,  I  think,  save  in  the  charter  of  the  Auburn  and  Bo- 
chester railroad,  were  tolls  imposed  in  respect  to  persons 
carried  by  the  railroad  companies ;  and  yet,  tolls  on  passen- 
gers were  as  clearly  within  the  provision  of  the  Constitution 
as  tolls  on  merchandisa  In  1844,  permission  was  granted  to 
the  Utica  and  Schenectady  Bailroad  Company  to  transport 
upon  its  railway  goods,  &c.,  upon  the  payment  of  the  same 
tolls  per  mile  on  all  the  goods,  &c.,  so  transported,  as  would 
have  been  paid  on  them  had  they  been  transported  on  the 
Brie  canal ;  and  the  necessary  provision  was  made  for  the 
carriage  of  freight  by  the  other  connecting  roads  in  the  line 
of  railroad  between  Utica  and  Buf^o,  upon  a  payment  of 
like  tolls,  except  as  to  local  fineigbt  upon  certain  of  the  roads 
having  the  right  to  carry  such  freight  free  of  toll.  The  tolls 
to  be  paid  under  the  act  were  directed  to  be  paid  to  '^  the 
commissioners  of  the  canal  fund."  (Laws  of  1844,  p.  618.) 
Perhaps,  by  the  latter  direction,  the  tolls  received  for  property 
carried  upon  railroads  may  properly  be  considered  as  ftdded 
to  the  ''  canal  fimd.''  It  is  not  material  whether  this  be  so ; 
for  as  part  oTthe  canal  fund,  as  we  have  seen,  it  is  subject  to 
the  legislative  discretion,  unless  controlled  by  some  express 
constitutional  prohibition  upon  the  legislative  power     These 
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18,  then,  nothing  in  the  ph)Ti8ion8  of  the  adt,  )»r  in  the  }an* 
^iiiige  or  teims  id  which  these  prdvitions  are  embodied,  te 
giye  counteaaboe  to  the  idea  that  the^e  tolls  irere  in  anj  sense 
j^atded  as  "  canal  revenues,"  br  "  revennea  of  the  cansl,"  se 
lis  to  jnsdfj  l&e  inference  that  the  latter  term,  in  the  CSonstit*- 
tion  of  1846^  was  intended  to  embrace  them.  But  little  will 
'be  gained  by  i^>ecalating  upon  the  motiTes  and  policy  of  the 
act  If  it  be  not  established  that  the  tax  upon  the  railroad 
traffic  was  imposed  in  obedience  to  the  requirements  of  th^ 
Oonstitution,  tiien  a  kiiowledge  of  the  inducements  that  led  to 
the  passage  of  the  act  would  only  be  important  to  elueidate 
Bome  doubtful  or  ambiguous  proyision.  The  act  is  cl^ar  and 
^xpUdt  in  its  terkns,  and  needs  no  such  aid  to  intierpret  it. 
If  the  canals  could  and  would  have  secured  the  carriage  of 
all  the  gocMls,  &a,  that  were  permitted  to  ber  transported  bj 
the  railway  companies,  and  the  State  would  not  be  the  gain^ 
in  its  commexce,  but  would  only  lose  by  the  amount  of  the 
tolls  up<»i  such  as  should  be  diverted  to  the  roads,  then,  as 
the  right  granted  was  a  boon  to  the  roads,  there  was  an 
apparent  equity  in  charginjg  tlie  freight  with  the  tax.  The 
imposition  of  the  tolls  would  be  th^i  simply  a  question  of 
expediency  or  policy,  and  would  belong  exclusively  to  tiie 
statesman  and  political  economist  If  the  springing  up  of 
rival  routes  for  the  commerce  of  other  States,  and  Ae  oarriagb 
of  merchandise  and  produce  which  it  was  desiiiable,  yfiik 
reference  to  the  interests  of  the  whole  State^  to  retain  or 
acquire^  with  whidi  the  canals  could  not  coinpete,  rendered 
.  necessary  tiie  very  facilities  which  the  railways  afforded,  dieie 
wat  a  good  treason  for  conferring  the  power  upon  the  railway 
companies  to  carry  the  freight^  and  the  imposition  of  the  U}& 
would  not  be  as  a  consideration  ci  a  boon,  but  would  be 
referable  to  some  other  reaiBon.  Pekiiaps  tite  nedeasities  of 
the  State  might,  in  that  view,  foe  considered  as  having  an 
influence  upon  legislative  action  in  iLis  inspect  The  &ian* 
cial  history  of  the  State,  culminating  in  a  great  depmsiation  of 
the  public  credit,  ai^  the  stoppage  of  the  public  w^rioa^  add 
the  necessity  of  a  resort  to  direct  taxation  to  keep  the  iGulh 
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of  tbe  public  with  ite  oraJitois  but  tep  yeais  before  the 
q£  thifl  lu^  will  aot  be  Ipigptten.  B7  aa  aot  parsed  the  aam^ 
je^r  (oh.  814)^  mooej  wm  authopzed  to  be  borrowed  tp  paj 
arxeaii^gee  tp  0%^  cqnUMtops  and  other  Qlaixos  upoA  the 
eaoai  fUudi  and  a  direct  tax  wae  levied  for  ita  r^imbur^emeu^ 
It  may  be  remarked,  in  parsing,  that^  in  the  ^WiQ  fus^  the  Mt| 
eamingn  of  the  eaoals  are  called  *'  the  yiurplua  of  oanal  it^ye^ 
noea,"  aa  they  are  called  in  the  Cooatitutioii  of  18^  Bui 
probably  the  neoeaaitoua  eoodition  of  the  State  waa  regarded 
as  a  justificatioQ,  if  not  aa  calling,  for  the  imposition  of  toU^ 
upon  railroads^  as  an  equitable  tax  upon  trade  tiuM^  might 
o&erwiae  directly  contribute  to  the  canal  fund  by  vay  of 
tolls  &a  transportation  upon  the  eanal& 

The  aot  of  1842  (Laws  of  1842,  ch.  114)  has  the  saiae  authcnr 
as  articfe  7  of  the  State  Constitntion ;  and  we  may  aoppose 
that  language  was  used  with  at  least  the  same  care  in  the  lattev 
instrumoDt  as  in  the  act  referred  to.  They  both  reUte  to  th4 
same  subject,  and  both  embody  the  same  general  yiews  and 
principles.  In  the  act,  at  section  11,  eare  is  taken  to  distin^ 
guiah  between  the  reyenue  of  the  State  canals  from  canal 
sources  and  rerenqe  for  tianal  purposes  from  the  State  tax ;  and. 
when  the  ktter  is  intended  to  be  indudedin  a  disposition  of  the 
canal  revenues,  it  is  expressly  mentioned.  Had  annual  contrir 
hutions  firom  any  source  other  than  the  canals  been  intended  1^ 
be  classed  with  and  disposed  of  as  a  part  of  the  canal  revenues 
prop»  by  tine  Constitution,  language  free  from  all  doubt  would 
huve  been  employ^  for  that  purpose.  If  the  act  of  1842  does 
not  throw  light  upon  this  part  of  the  Constitution,  there  is  na 
legislation  that  can  aid  us ;  and  so  far  as  that  act  speaks,  it  is 
against  the  construction  urged  by  the  plaintifb. 

The  purpose  and  ohject  of  this  part  of  the  Constitution,  so 
&r  as  indicated  by  its  terms,  or  to  be  inferred  from  the  cana^ 
and  financial  policy  of  the  State,  do  not  fevor  the  views  and 
^im  of  the  plainti£Ea.  1.  It  was  not  adopted  for  the  benefit 
of  the  creditors  of  the  State,  and  as  a  pledge  or  mortgs^  of 
the  revenues  of  the  Stajte  for  the  payment  of  the  debt.  2.  It 
was  not  adopted  to  inomso  the  revenue?  of  the  c^imJls,  Qfr 
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0ecure  to  them  the  commeice  of  the  State,  or  protect  them 
against  oompetition  or  rivaliy  from  any  source.  It  was  not 
the  theory  of  the  framers  of  the  article  that  commeioe  was 
created  or  should  be  controlled  for  the  benefit  of  any  particu- 
lar channel ;  but  routes  and  channels  were  provided  for  the 
benefit  and  to  meet  the  wants  of  commerce.  It  would  have 
been  a  departure  from  the  entire  canal  policy  of  the  State  in 
the  past,  by  a  rigid  add  unyielding  constitutional  restraint 
upon  legislative  power,  to  have  made  the  greater  interests  of 

.  the  whole  State  defer  to  the  particular  interests  embodied  in  or 
represented  by  the  "  State  canals  "  or  the  "  canal  ftmd."  True, 
the  different  views  and  policy  of  different  men  are,  from  time 
to  time,  impressed  upon  the  legislation  of  the  State.  But  the 
general  purpose  and  object  of  the  canals. are  set  forth  in  the 
preamble  to  the  a6t  of  1817 ;  and  there  is  no  evidence  that 
that  purpose  and  object  have  ever  been  lost  sight  of  or 
renounced  (The  purpose  is  worthy  of  the  men  who  projected 
the  enterprise,  and  of  the  State  that  accomplished  it  It  was, 
*'to  promote  agriculture,  manufiEictures  and  commerce,  mitigate 
the  calamities  of  war  and  enhance  the  blessings  of  peace,  con- 
solidate  the  Union,  and  advance  the  prosperity  and  elevate 
the  character  of  the  United  Statea"  Direct  revenue  was  not 
among  the  objects  and  purposes  of  thd*  great  undertaking.  It 
was  an  incident,  and  so  regarded  by  the  founders  of  the  sys- 
tem. True,  it  was  important  that  the  work  should,  when 
completed,  be  self-sustaining,  and  desirable  that  it  should  yield 
a  revenue ;  but  the  exalted  and  more  important  ends  of  the 
work — the  blessings  and  benefits  which  were  expected  to 
result — were  not  intended  to  be  sacrificed  to  the  smaller  bene- 
fits of  revenue,  especially  revenue  in  excess  of  expenditure  in 
the  construction  and  maintenance  of  the  works.  S.  The  pur- 
pose and  object  of  article  7  of  the  Constitution,  so  far  as  it 
relates  to  the  ''  revenues  of  the  State  canals,"  was,  by  the 
imposition  of  a  restraint  upon  legislative  discretion  and  action, 

*  to  secure  an  economical  admmistration  of  the  earnings  of  the 
oanals  and  the  rigid  and  faithful  application  of  them  to  the 
payment  of  the  equitable  claims  upon  them,  and  as  justice  to 
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eyery  part  of  the  State  and  the  different  fonda  of  the  State 
required.  If  the  canals  could  not,  for  anj  reaaon,  accomplish 
the  great  purposes  for  which  thej  were  commenced  and  oom- 
j)leted,  but  odier  &cilities — the  result  of  new  inventions,  and 
new  modes  of  travel — could  effect  the  desirable  object,  there 
:was  no  inhibition  upon  the  legislature  as  to  their  employmenl| 
although  the  tolls  of  the  canals  might  be  thereby  diminished. 
That  ifl|  the  legislature  were  not,  ezpiessly  or  impliedly, 
enjoined  to  protect  and  guard  the  canals  and  their  business 
and  revenue  at  the  expense  of  .evety  other  interest,  by  a  pro- 
hibition from  doing,  or  suffering  to  be  done,  anything  that 
^ght  diminish  the  receipts  from  canal  sources.  They  were 
only  told  how  to  deal  with  the  tolls  they  should  receive,  should 
^they  be  more  or  less.  They  might  reduce  them  to  a  nominal 
sum,  if  the  interests  of  the  State  and  its  commerce  should 
require  it  It  was  not  the  intention  of  the  framers  of  the 
Constitution  to  restrict,  during  the  lifetime  of  a  Constitution, 
the  citizens  of  this  State,  either  in  their  own  business  or  in 
seeking  to  extend  their  commerce  to  other  States  and  to  build 
up  our  cities  by  intercourse  with  our  neighbors,  to  the  use  of 
the  canals,  with  all  the  speed  which  the  enlargement  will  give^ 
while  Canada  and  Pennsylvania,  Vermont  and  Massachusetts, 
are,  with  railroad  speec^^d  fEualities,  running  away  wi#i  the 
trade  legitimately  ours.  If  this  was  the  plain  language  of  the 
Constitution,  legislators  could  only  obey,  and  courts  could  not 
relieve  a^nst  it  But  such  is  not  the  language.  On  the 
contrary,  it  will  not  bear  this  interpretation,  neither  can  such 
an  intent  be  spelled  out  from  it  It  is  also  claimed  that  the 
sixth  section  of  the  seventh  article  of  the  Constitution,  which 
prohibits  the  legislature  fix>m  selling,  leasing  pr  otherwise  dis- 
posing of  any  of  the  canals  of  the  State,  and  requiring  that 
they  shall  remain  the  property  of  the  State  and  under  its 
management  forever,  deprives  the  legislature  of  the  power  of 
doing,  or  authorizing*  to  be  done,  that  which  may  lessen  the 
revenue  from  the  canals,  or  permitting  channels  of  trade  to  be 
opened  which  may  divert  business  &om  the  cabals.  Had  the 
object  of  the  firamers  of  the  Constitution  been  to  secure  the 
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largest  amount  of  tolls  and  rerdnue  from  l^e  canals^  we  shotdl 
faaye  found  some  provision  bearing  directly  upc^  the  icS3$, 
and  either  inhibiting  the  legislature  fkOm  teducing  ihe  tdHs  $X 
all,  or  enjoining  upon  it  the  duty  of  regulating  the  tolls  so  al 
to  seoore  the  greatest  amount  of  revenue.    But,  so  &t  ftom 
^tAs^is  the  &ct  that  l}ie  legislature  have  uneontrolled  discretion 
over  lite  tolls,  and  may  reduce  them  to  the  lowest  pdnt,  evea 
to  a  nominal  amount,  or  impost  a  duty  on  scnne  artides  and 
permit  olSiers  to  pass  free  over  the  eanals,  as  the  interests  of 
the  State  shall  dictate.    The  object  of  the  sixth  section  was  to 
keep  the  control  and  management  of  the  canals  in  the  State, 
in  order  that  they  might  be  so  managed  as  best  to  subs^ve 
the  interests  of  commerce  and  the  great  State  and  national 
*  interests  to  promote  which  they  were  constructed ;  and  not  to 
buffer  them  to  pass  into  the  hands  of  private  monopolists  and 
speculators,  or  the  owners  of  rival  channels  and  routes  cf 
trade,  m  whose  hands  they  might  be  employed  to  destroy, 
rather  than  advance,  the  public  good.    As  we  have  seen,  a 
restraint  upon,  or  a  prohibition  of  the  exerdse  of,  the  legislative 
power,  will  not  be  implied  in  any  c^use,  but  must  be  clearly  and 
distinctly  expressed  in  the  organic  law,  before  courts  will  hold 
an  act  cKf  the  li^Iature  void,  as  uUra  vires.    Most  certainly, 
ther^  no  reason  to  infer,  in  this  is&tf  above  all  others,  that  it 
was  the  int^t  of  the  framers  of  the  instrument  to  deprive  the 
legislature  of  any  of  its  ordinary  and  legitimate  power  to 
legidate  for  the  advancement  of  the  prosperity  of  the  State,  by 
opening  new  means  and  fiu^ilities  for  trade,  and  new  and  im- 
proved sources  of  wealth,  idthougfa  the  aggregate  of  canal  tolls 
might  be  diminished. 

I  find  no  provision  in  the  CSonstitution  which,  directly  or  indi* 
rectly,  expresdlyor  impliedly,  forbids  the  legislature  fi<>m  relea- 
aing  the  tax  upon  merchandise  transported  upon  the  railways. 
The  act  of  1861,  repealing  the  laws  imposing  the  tolls  upon 
goods  so  carrieid,  was,  therefore, .  v^ithin  the  legislative  power, 

and'is  vftKd;  and  the  judgment  must  beafibmed,  with  coetai 

* 

M31  the  judges  concurzingt 

Judgment  affirmed.  " 
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GoLLUMB  et  al  v.  Ukjj>  et  oL 

tiittl  e«tat«,  Mqvired  wMl  fMrtnenUp  «£Eb«ti  la  oolleotiDg  debti  due  ttit 
fina,  ahboQi^  m  o(mi»y«d  as  to  aoi^e  $ke  partiifri  tenpniU-ia-ssoaaiiifii 
^  Uw,  1^  in  eqai^i  coofidefied  as  ooDirerted  into  penonafty,  ^or  th^ 
puxpoBe  of  sttbjectiiig  it  to  the  debts  of  the  firm,  in  pceferenoe  to  thosi^ 
of  the  individual  partners. 

ffae  truMee  tinder  an  aarignment  of  land  wfaieh  la  declared  frandnleni  at 
Ihe  auit  of  a  oraditer,  is  not  boand  to  aoooant  &r  the  reota  reoeiTad  aiB4 
f^plied^aoeording  to  the  terms  of  the  iruat  before  the  con»nenoement  of 
the  Buit^  or  the  attaehing  of  any  j^tecific  lien  on  tbe  lands. 

Afpsax«  £rom  tiie  Supreiae  Ooart.  The  plaintxflb,  aa  jadg* 
tnent  oredkoTB  of  Oeorge  Caldwell  and  Eobeit  9ero,  oommeoced 
tins  aotion  in  Febroary,  1866,  to  pioonreA  Ba)las&cti<>&  of  tkeir 
judgment  out  of  the  property  and  equitable  interasta  of  the 
defendants,  and  partioularlj  to  set  aside  oertam  4unignmenla 
and  mortgages  cf  ihe  defendants'  property  wUeh  were  alleged 
to  be  fraudulent  as  against  tibeir  cnreditora.  ^e  plainttt 
reooyered  a  judgment  in  the  Supreme  Court  agidnat  George 
Caldwell  and  Bobert  Fero,  on  the  IM  day  of  September, 
1848,  for  $11,888.44,  and  on  the  28d  June,  1849,  they  reooir^ 
ered  a  like  judgment  against  George  Caldwell  for  $1,272<29. 
They  were  duly  docketed  in  Montgotaery  eoimty,  where  tiie 
defendants  resided,  and  executions  were  returned  unsatiafled« 
It  did  not  appear  that  FeK>  had  any  property,  and  no  questioa 
was  made  respectbg  him.  Prior  to  Hareh  1, 1848,  George  Cald- 
well was  the  owner  of  ooniriderable  real  estate,  consisting  of 
lots  and  buildings  situated  in  the  idllage  of  Canajohane,  wbidt 
he,  on  that  day,  mortgaged  to  the  ^foidant,  Bead,  to  secuif 
f8,276.10,  with  interest^  in  seven  annual  payments.  On  the 
same  day,  Caldwell  mortgaged  his  household  ftumiture  to  Boed 
4o  eect»e  $500,  payable  by  installments,  the  last  payment  of 
whieh  would  mature  in  three  yefira 

George  Caldwell  and  bis  brother,  the  defendant  Joseph  W. 
Caldwell,  wM?e  pinners  as  retail  merohants  at^Canajoharie,  and 
in  the  spring  of  1848  the  flim  and  both  the  partnero  wen  im 
Smtth. — You  X.  64 
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insolvent  ciroumstances,  owing  more  than  thej  could  pay« 
On  the  15th  April,  1848,  they  sold  and  conveyed  the  goods 
constituting  their  stock  in  trade  to  Bead  for  $1S,62S.96.  The 
price  was  arrived  at  by  deducting  fifteen  per  cent  from  the 
cost  price  of  the  dry  goods,  and  twelve  per  cent  from  that  of 
the  hardware.  For  this  sum  Bead  gave  his  five  notes,  oi  equal 
amount,  payable  at  nine,  twelve,  fifteen,  eighteen  and  twenty- 
four  months,  with  interest  after  twelve  months.  Bead  was  the 
father-in-law  of  both  the  Caldwells.  He  had  retired  iroza 
business,  and  was  possessed  of  a  handsome  property.  On  the 
17th  day  of  the  same  month  of  April,  George  CaJdwell  and 
the  firm  of  G.  &  J.  W.  Caldwell  each  made  assignments,  for 
the  benefit  of  their  respective  creditors,  with  preferences.  The 
defendants  Bead  and  Mitchell  were  trustees  under  the  assigi^- 
ment  of  the  firm,  and  Mitchell  was  a  trustee  under  that  of 
George  Caldwell.  One  Ferguson  was  also  a  trustee  under  both 
assignments,  but  he  declined  to  act  under  either.  The  assign- 
ment  of  the  firm  embraced  three  several  pieces  of  real  estate 
being  village  lots,  with  the  buildings  thereon,  the  title  to  which 
was  in  George  and  Joseph  W.  Caldwell,  who  held  under  ord^ 
nary  conveyances,  which  would  make  them  tenants-in-common 
at  law. 

The  case  was  first  heard  on  pleadings  and  proo&  before  the 
late  Justice  Daniel  Capt,  who  decided  that  the  assignment  of 
George  Caldwell  was  fraudulent  and  void,  as  against  the  plain- 
ti£& ;  but  that  the  assignment  of  the  firm  was  valid.  An  account 
was  ordered  to  be,  and  was  taken,  respecting  the  transactions 
of  Mitchell  the  trustee.  Appeal  was  taken  from  this  judgment 
to  the  general  term,  where  judgment  was  given,  declaring  the 
personal  mortgage  also  fraudulent  and  void,  and  afSmning,  in 
other  respects,  the  decision  before  Mr.  Justice  Capt.  On  an 
appeal  to  this  court  there  was  a  general  judgment  of  leversali 
and  the  case  was  remitted,  with  a  direction  that  a  new  trial 
should  be  had.  The  only  question  then  passed  upon  here^ 
was  the  validity  of  the  assignment  of  the  firm.  That  was 
considered  fraudulent,  for  the  reasons  that  it  embraced  real 
estate^  the  title  to  which  was  in  the  partners  as  tenanta-in-com« 
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mon,  aod  that  there  was  no  evidenoe  that  it  had  in  any  way 
beoome  partnership  property.  It  was  held  to  be  subject  to 
the  same  role  as  though  the  knds  had  been  the  individual 
property  of  the  separate  partnerSi  and  as  though  Gtoorge  Gald- 
well  had  oonyeyed  his  moiety  in  trust  for  the  payment  of  a  part 
only  of  his  debts,  with  a  reservation  of  the  residue  to  his  own 
use.  (16  N.  Y.,  484.)  On  the  second  trial,  which  was  before 
Cornelius  L.  Allen,  Esq.,  as  a  referee,  evidence  was  given 
touching  (among  other  things)  the  manner  in  which  the  real 
estate  included  in  the  joint  assignment  was  acquired  and 
held. 

The  referee  found  and  decided,  as  matters  of  &ct^  besides  the 
position  upon  which  there  was  no  dispute :  1.  That  the  sale 
of  the  stock  of  goods  was  bona  fde  and  without  any  intent  to 
hinder  or  defraud  creditors,  and  in  point  of  law  he  held  it 
valid;  2.  That  the  several  parcels  of  real  estate  embraced  in 
the  joint  assignment  '*  were,  and  each  of  them  was,  a  part  of 
the  copartnership  property  of  the  said  firm  of  G.  k  J.  W.  Cald* 
well ;  that  the  same  had  been  acquired  as  copartnership  pro- 
perty, with  copartnership  effects,  in  the  collating  and  receiving 
debts  due  the  said  firm,  and  had  always  been  inventoried  and 
treated,  and  were,  at  the  time  of  said  assignment,  held  as, 
and  in  fiict  were,  a  part  of  the  copartnership  effects  and  pro- 
perty of  said  firm ;"  and  that  the  assignment  executed  by 
said  firm  was  bona  Jide^  and  not  firaudulent,  and,  therefore, 
he  held  that  it  was  valid :  8.  That  the  mortgage  of  land 
executed  by  George  Caldwell  to  the  defendant  Bead,  to  secure 
$8,275.10,  was  for  money  justly  due  and  owing,  and  was 
not  fraudulent;  and,  as  a  conclusion  of  law,  that  it  was 
hg^  and  valid :  4.  That  the  chattel  mortgage  was  given  for 
a  debt  to  the  amount  proposed  to  be  secured,  due  and 
owing  from  the  mortgagor  to  the  mortgagee,  and  was  duly 
filed;  but  the  furniture  mortgaged  remained  in  the  posses- 
sion of  the  mortgagor  and  in  the  use  of  his  family  down  to 
the  time  of  the  trial  That  Mitchell,  as  assignee,  first  sold  the 
right  and  title  of  the  mortgagors  to  these  goods,  in  May,  1860| 
for  $40;  but  afterwards,  in  July  in  the  next  year,  Bead,  the 


508  CASES  nr  THB  COmtH  OF  APPEALS. 

Odlnmb  9.  Bead. 

mortgagee,  sold  daid  goods  at  auction  on  the  mortgi^  and  bid 
them  in  himself  for  $418.80,  which  be  applied  in  satisfiMtioa 
of  80  much  of  the  mortgage  debt,  and  he  afkenrards  oonyeyed 
them  by  bill  of  sale  tq  his  daughter,  the  wife  of  the  moi^;agor, 
without  having  ever  taken  any  actual  possession  of  them. 
As  a  conclusion  of  law,  he  found  that  this  mortgage  waa  void 
as  against  the  plaintiff  judgments  and  executions :  6.  As  to 
the  separate  assignment  of  6(eorge  Oaldwell,  he  states  that  the 
defendant  Mitchell  accepted  the  trust,  and  commenced  to  dis- 
pose of  the  property  and  to  ftpply  the  proceeds  as  directed  by 
the  assignment,  and  continued  to  do  so  in  good  faith  until  the 
commencement  of  the  suit,  and  that  after  suit  brought  he  dis- 
posed of  the  real  estate.  In  the  condusions  of  law  he  decided 
&at  this  assignment  is  fraudulent  and  void  as  against  the  judg- 
ment of  the  plaintifiB^.  He  did  not  state  the  fitcts  on  which 
his  conclusion  was  based,  but  he  added  that  the  trustee^s  sales, 
xnade  prior  to  the  commencement  of  the  suit  and  the  applica* 
lion  of  the  proceeds  of  the  property,  ought  to  be  confirmed. 
As  farther  ficts  on  this  branch  of  the  case,  he  found  ihai 
Mitchell  had  appropriated,  in  good  fiiith,  all  the  money  he 
had  realized  as  assignee  according  to  the  trusts  of  the  assign- 
ment before  suit  brought;  and  that  the  money  which  he  had 
received  since  the  commencement  of  the  suit,  or  which  wiih 
diligence  he  might  have  received,  was  not  equal  to  his  necesr 
^ry  disbursements  for  the  preservation  of  the  assigned  estate. 
The  plaintiib  excepted  to  the  most  material  of  the  points  in 
this  decision,  so  far  as  they  were  adverse  to  them.  Judgm^t 
was  rendered  according  to  the  decision  of  the  referee.  The 
plainti£&  were  charged  with  the  costs  of  the  defendants.  Bead 
and  J.  W.  Oaldwell.  As  between  the  plaintifb  and  Mitchell, 
no  costs  were  given  to  either  as  against  the  other,  as  to  the 
litigation  respecting  the  assignment ;  but  the  sales  and  disposi- 
tions of  property  made  by  Mitchell,  as  assignee,  under  the 
assignment  of  GKx)rge  Caldwell,  before  suit  brought,  and  the 
appropriation  of  the  proceeds,  were  confirmed.  l%e  plaintiflfa, 
however,  were  allowed  their  costs  of  the  litigation  respecting 
the  chattel  mortgage  against  Qeoige  CiJdwell. 


The  plaktifllf  appnkd  fnybi  wo  mtiGk  <rf  4he  jadgmenl  m 
was  aidfene  to  lliem,  but  none  of  th^  defenda&te  appealed* 
Borne  oliher  portifBB  of  ihe  eyideno^  aie  adrerldd  to  in  ihe 
following  opinion. 

WiUiam  D,  Whik^  for  the  appellant&  • 

Ptancia  Kernatij  for  the  respondents. 

DtNio,  J.  The  Bio0t  material  questioti  nosed  by  this  appeal 
ift,  whether  the  asfflgnment  made  bj  the  firm  of  G.  ft  J,  W* 
Caldwell  was  franduknt  and  void  on  aoeoont  of  its  embracing 
real  estate  the  title  to  which  was  in  the  sepante  partners  as 
tenants-in-eonunen*  If  this  real  estate  is  to  be  oonsidered  m 
the  individual  ptepertj  of  the  partners,  and  not  as  oopartner^ 
ship  ptoperty,  the  assignment  of  it,  to  paj  the  partnership 
debts,  %ith  a  reservation  of  the  surplus  to  the  assignors,  who 
were,  at  the  same  .lime,  insblvent  as  to  their  separate  conoemSf 
was  fbauduknt  as  against  their  creditors.  This  was  the  judg* 
ment  of  this  court  when  the  ease  eame  here  after  the  first  trial. 
(16  N.  Y.,  481.)  But,  upon  the  second  trial,  which  eventuated 
in  the  judgment  under  review,  evidence  was  given  touching 
ihe  manlier  ia  which  this  real  estate  was  acquired,  and  was 
held ;  and  the  question  is,  whether,  upon  the  finding  of  the 
referee  upon  these  suljects,  the  case  was  such  as  to  warrant 
the  applieation  of  the  equiteble  principle  whidi  permits  the 
IMparate  partners,  or  ihe  creditors  of  the  copartn^orship,  to 
require  the  sale  and  appropriation  of  its  real  estate  for  the 
liquidatic»i  of  its  affaira  Where  land  is  oonveyed  to  two  or 
more  persons  bj  a  common  deed  of  oonvejance,  they  become 
tenants*inHx>mmon,  and  each  is  at  law  considered  separately 
seised  of  his  individual  share,  as  fully  as  though  they  derived 
title  under  separate  ecmveyances  from  different  sources.  But 
if  the  tenaBts4n-com0M>n  are  at  the  same  time  copartners,  and 
tbe  land  wfas  porohased  with  partnership  fimds,  and  for  part* 
netshSp  purposes,  it  is  d^med  in  equity  converted  into  per* 
aenal  property,  and  is  liable  to  be  administered  as  such  in 
up  the  affairs  of  the  firm;  and  it  goes,  moreover,  to 
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ihe  personal  representatiyey  and  not  to  the  hein,  of  a  deceased 
partner.  {PhiUdps  v.  PhiOips,  1  Mylne  k  Keene,  649,  668; 
Broom  v.  Broom,  8  id,  448 ;  Buset  on  Partnership,  66.)  And 
I  understand  that  the  rule  is  the  same  as  to  the  daixns  of  credi* 
tors,  if  it  be  brought  into  the  partnership  by  one  of  the  partners 
for  partnership  use  during  the  continuance  of  the  concern, 
under  an  agreement  that  it  should  be  considered  partnership 
property ;  though,  in  this  last  case,  the  equitable  conversion 
is  not  so  absolute  as  that  the  personal  representative  would  be 
entitled  to  the  succession  against  the  rights  of  the  heir.  {ChoJ> 
$on  Y.  ChokaoHj  8  Sim.,  629.)  But  suppose  it  be  purchased 
with  partnership  funds  or  taken  in  payment  of  a  partnership 
debt,  but  not  to  be  adapted  for  employment  nor  actually  used 
in  the  business  of  the  partnership,  but  is  yet  to  be  kept  on 
hand  until  the  &ilvire  of  the  firm :  is  it  applicable  to  the  pay- 
ment of  partnership  debts,  or  must  it  be  applied  to  the  pay* 
ment  of  the  debts  of  the  individual  partners,  supposbg  them 
also  to  be  insolvent?  In  BandaU  V.  BandaU  (7  Sim.,  271),  it 
is  held  that  the  conversion  of  real  estate  into  personal  property 
in  such  a  case  must  not  take  place  so  as  to  give  the  succession  / 
to  the  personal  representatives  of  one  of  the  partners  who  had 
died.  Whether,  if  the  firm  and'  the  partners  had  become 
insolvent^  the  creditors  of  the  copartnership  could  have  in* 
yoked  that  fiction  of  a  court  of  equity  against  the  creditors 
of  an  individual  partner,  does  not  appear  to  be  distinctly  set- 
tled in  England.  There  is  a  class  of  cases  in  which  it  had 
been  agreed,  upon  the  formation  of  the  copartnership  or  subse- 
quently, to  the  effect  that  the  real  estate  brought  into  the 
concern  should  be  considered  as  partnership  property.  There^ 
though  the  conversion  is  not  absolute  so  as  to  change  the 
succession  from  the  real  to  the  personal  representatives,  yet 
there  is  a  qualified,  conversion  so  far  as  may  be  necessary  for 
partnership  objects ;  and  the  payment  of  partnership  dcbta 
being  one  of  the  purposes  of  the  partnership,  the  joint  credi- 
tors have  a  right  to  call  for  its  appropriation  for  the  satisfiustioa 
of  their  demands.  Oockaon  v.  Chokaon^  just  referred  to,  con- 
tained that  feature;  and  it  was  conceded  that,  if  there  had 
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been  partnership  debts,  the  creditore  conid  baTe  sabjeoted-th^ 
land  to  their  payment  Where  the  land  was  not  purdiased 
for  partnership  uses,  and  there  was  no  agreement  making 
it  partnership  property,  and  yet  it  was  paid  for  out  of  the 
funds  of  the  partnership  or  taken  in  the  payment  of  debts  due 
to  it,  the' question  between  the  two  classes  of  creditors  would 
be  one  o!  construction  as  to  the  intent  of  the  partners  in  making 
the  purchase.  It  might  be  that  such  a  purchase  would  be 
made  as  an  investment  of  realized  profits.  If,  for  instance^ 
the  purchase-price  should  be  charged  to  the  separate  accounts 
of  the  partners,  that  would  be  an  indication  that  it  was  con* 
sidered  by  them  an  application  of  divided  profits.  I^  on  the 
other  hand,  the  income  should  be  carried  into  the  books  of  the 
copartnership,  or  if  the  land  itself  should  be  included  in 
the  periodical  inventories  of  stock  in  trade,  there  would  be  an 
inference,  more  or  less  strong,  that  it  had  been  agreed  to  hold 
the  estate  as  partnership  property.  Where  neither  of  these 
features  exist,  I  am  of  opinion  that,  according  to  the  doctrine 
of  the '  English  courts,  the  land,  though  paid  for  out  of  part- 
nership funds,  would  retain  its  original  character  of  real 
estate,  and  would  be  considered  as  belonging  to  the  several 
partners  according  to  the  legal  title  as  determined  by  the  con- 
veyance. But,  in  a  leading  case  in  the  late  Court  of  Chancery, 
decided  in  1847,  the  land  was  considered  as  converted  for  the 
purpose  of  subjecting  it  to  the  debt^  of  the  copartnership, 
upon  the  single  &ct  that  it  had  been  conveyed  to  the  copart- 
ners in  payment  of  a  firm  debt  Lands  were  conveyed  to  the 
partners,  Naylor  k  Sumner,  by  a  debtor  of  the  firm,  in  satis* 
fitction  of  the  debt  On  winding  up  the  affidrs  of  the  concerui 
Naylor  was  obliged  to  pay  out  of  his  own  means  to  the  credi- 
tors about  fiye  thousand  dollars  beyond  his  ratable  proportion 
of  the  debts,  and  for  this  balance  he  recovered  a  judgment 
against  Sumner  in  the  Superior  Court ;  but,  by  mistake,  the 
judgment  was  never  regularly  docketed,  as  Ac  Chancellor 
held.  Subsequently,  a  judgment  was  recovered  against  Sum- 
ner by  another  party  for  an  individual  debt,  and  then  the 
premises  were  sold  upon  a  decree  of  foreclosure  of  a  mortgag9 
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\M^  tban  eidifir  of  the  judgmdntai^  and  ibd  moAfij  waa  biought 
ialo  eoort  &r  disiribalion.  Upon  n  ref^raMe,  il  was  a<]\)Bdg8d 
to  hehmg  to  Naylor-^ooe  lialf  of  it  ae  the  owner  of  mi  undi* 
Tided  mmety  of  the  premineai  ftnd  the  other  half  aa  the  judf- 
Bient'cveditor  of  Sumner,  the  other  t^nent-in-eommem.  On 
the  hearing  oi  exoeptions  to  the  report^  a  Yiee-Cha&cellor 
DOtfinned  it;  and  on  an  appeal  to  the  CbatieaUor,  he  held  that 
the  distribution  could  not  be  auatained  on  the  ground  upon 
,which  it  waa  placed  by  the  Maaler,  for  he  considered  the 
imperfeet  docket  wholly  void.  But  he  deaided  that^  £>r  the 
puipoae  of  a  liquidation  of  the  copartnership  a£bi»|  the  pay*' 
men!  of  its  debte,  and  the  diviaon  of  the  aaseta  between  the 
partners,  the  land  was  to  be  regarded  aa  peraonal  prop^iy ; 
AUd  be  sustained  the  report  on  that  single  grounds  The 
opinion  is  quite  thorough,  and  it  reviews  all  the  casea  on  the 
ftobject^  Snglish  and  American ;  and  the  judgment  appears  to 
have  been  acquiesced  in,  as  I  do  not  find  that  it  was  brought 
before  this  court  on  appeal  It  was  not  pretended  that  the 
land  was  purchased  for,  or  that  it  was  adapted  to,  the  use  of 
the  Ann  in  its  business,  or  that  there  was  any  agreement  that 
it  should  be  considered  as  partnership  property.  Several  of 
the  cases  referred  to  in  support  of  the  Chancellor's  conclusion 
showed  the  additional  feiot  that  the  land  was  purchased  for 
partnerdiip  use,  or  that  it  had  been  agreed  that  it  should  be 
considered  partnership  property ;  but  there  being  no  such 
feature  in  the  principal  case,  it  is  a  direct  authority  for  the 
position  that  it  is  enough  that  the  purchase  should  have  been 
made  with  partnership  funds.  {BMchan  v.  Swmner^  2  Barb.  Ch., 
165.) 

In  the  present  casoi  the  finding  of  the  re&ree  is  express  to 
the  ^ect  that  the  three  parcels  of  real  estate  were  acquired 
*'  with  oo[)art|ierBhip  effects  in  the  collecting  and  receiving  the 
d^bts  due  the  said  firm."  It  is  also  stated  in  it,  that  this  land 
wiks  a  part  <£  the  copartnership  property ;  but  this  diould 
I»obab]y  be  considered  as  a  l^;al  conclusion,  from  the  parti» 
oukr  &cts  which  are  found.  The  referee  also  states  that  these 
parc^  of  land  had  Itlways  been  inventoried  and  treated|  and| 
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.at  the  time  of  the  aasignmeiEt,  were  held,  as  a  part  of  the 
partnenhip  effects  and  property.  This,  I  think,  would  be 
.  sufficient  to  sustain  his  ootidosion  upon  what  I  haye  considered 
the  doctrine  of  the  English  courts.  But  I  am  in  &vor  of 
placing  the  case  npcm  the  rule  established  in  Budian  v  Swnh 
ner^  because  it  was  a  weU«considered  judgment  of  the  highest 
equity  court  of  original  jurisdiction  under  the  former  system, 
and  has  been  taken  oa  the  law  of  the  State  for  the  last  fifteen 
yearn.  It  was  not^  moreorer,  a  departure  from  any  adjudged 
case  in  this  State.  If  it  does  not  conform  to  the  current  of 
English  adjudications,  it  establishes,  I  think,  a  better  practical 
rule.  It  is,  essentially,  a  question  as  to  the  anus  prcbandL 
Where  the  price  of  land  oonyeyed  to  the  partners  is  paid  by 
copartnership  money  or  effects,  or  it  is  taken  in  satis£Eiction  of 
a  debt  due  the  concern,  the  real  estate  becomes  partnership 
property,  or  is  individual  property,  according  to  the  legal 
effect  of  the  conveyance,  as  the  intention  of  the  purchasen 
shall  appear  to  have  been.  It  may  be  either  the  one  or  the 
other.  Prima  Jbtde^  I  should  say  that^  where  the  land  was 
taken  in  payment  of  a  debt,  it  might  be  considered,  in  equity, 
as  proper^  of  the  same  class  as  that  which  was  parted  with 
in  making  the  purchase.  So  much  of  the  undisputed  pro- 
perly of  die  partnership  has  been  exchanged  for  the  land:  it 
may  possibly  have  been  thus  invested  in  order  to  pay  a  divi- 
dend to  the  several  partners,  to  whom  the  land  is  conveyed; 
but  the  stronger  probability  would  always  be,  in  such  a  case, 
that  it  was  taken  as  an  expedient  for  collecting  a  debt  A 
conclusion  which  is  to  be  adopted  in  the  place  of  precise 
proo^  should  always  be  in  &vor  of  the  theory  which  is  tha 
most  probable ;  and  it  is  upon  this  rule  that  the  burden  of 
proof  is  usually  adjusted. 

If  the  real  estate  included  in  the  joint  assignment  was 
liable  to  be  applied,  in  the  first  instance,  to  the  payment  of 
partnership  debts,  it  was  not  unlawful  to  include  it  in  the 
assignment  to  a  trustee  for  the  purpose  of  satisfying  these  debta 

The  other  objection  to  the  joint  assignment  depended  upon 
^uestifms  of  fact,  which  have  been  settled  against  the  plain« 
Smitb.— You  X  65 
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iliffs,  byihe  finiiDg  of  the  leiQareeihittt.WM  estctttoi  iftfood 
Aith  md  ^tbont  fnrad. 

The  irepart  of  ihe  teSuoee  and  the  jadgaiMil;  ^  the  JEtapreme 
Court  ooodoms  stbe  aepasate  aasig&meBt  of  Ohotge  OaldweB 
4i  fraadakiit  and  ydd,  as  against  ha  ^vedten;  bat  it  ia 
iMiatod  on  the  {Mart  of  the  {daiotiffii  that  the  jodgaaant  n 
JAOomplete,  beoauae  it  doca  iMit  eontaia  ia  diaeatioa  <Aat  OrI^ 
'Veil  eball  assign  fthe  prqiertjr  to  Jt  zeeeiver.  But  I  thmk  that 
."voold  AQt  have  chaen  aoi  appiisopnate  diaeatioa  under  th^ 
cirettaista&oee  af  the  oase.  The  real  eatate  endmoed  in  liiat 
jHBignment  had  been  mortgaged  to  'the  defiBodaiit  Steady  and 
Jjbat  mortgage  had  been  farooiosed,  and  the  imda  embiaoed 
ihei»ii^  «xo^  the  atone  Htore,  wero  puaehaaed  w  faj  the 
mortgagee ;  imd  this  atone  store  wasaabjeatto  aprior  aaoitgags 
to  the  eoooiiniflaioxfeeiB  of  loans,  upon  the  fcupeclqauKe  of  which 
jjyt  had  been  puidiaaed  bj  Bead.  Before  these  foradoannai 
^ad  i^ken  place,  Mitchell,  aa  assignee,  had  sold  liia  eqni^ 
^  redemption.  That  sale  was  probably  void,  aa  the  plaintilV 
gQOunsel^uggestfi,  Sat  baring  been  made  penda(^  lik;  but  tUa 
:iroald  not  affeet  the  title  which  was  acquired  under  the  ion^ 
liloaure  sal^a  Th&  judgment  declares  the  floortgage  to  S^ad 
ftee  from  fraud  and  TaLid.  Whatever  iiAi^  therefore,  paassd 
to  MHohell  bj  the  assignment,  was  extinguished  by  that  for^ 
doBure  a&d  sale,  except  as  to  the  stone  store;  and  Miteiheil^ 
Ijtle  to  that  was  out  off  by  the  foradlosune  of  the  mortgage  to 
the  conamissiooeiB  €i  loans.  Be^des,  the  i^pfMopnate  lehaf 
ilf  the  plaifitiffi  was  granted  to  him.  The  aasignanant,  whidi 
farmed  aa  impediment  to  th^r  legal  remedy,  was  deelaied 
Bfill  and  void  9b  against  tbem ;  and  they  were  free  to  enforoa 
that  reaiedy  agidnst  ihe  knd,  ao  far  as  tiie  assignment  w«s 
concerned.  If  the  title,  which  the  pMntiffii'  debtots  woq14 
fitherwiaa  haa^e  had,  h^  been  extiaguiahed  by  ihe  eafoioenent 
of  otfier  ^d  mlid  ineumbranees  against  it,  thalJi  a  a(iirf<»inaa 
which  they  oosnld  not  be  reli^red  against 

It  is  a]ao  idaamed  by  d^  i^intiflb*  counsel  &at  Ifitehdl 
should  have  hem  chaiged  with  aeme  amount  fbr  ihe  rente  of 
the  estate  which  passed  under  Ihis  aasigumefit^  from  te  ex«» 
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wMton  "Aiflfl  «to  Mrtgttfertl  Me  wm  ttkAngf^AibA  bj  fixe 
fiMredcNiai^  Amming  the  amgnment  to  be  void,  as  iSie 
<lMit  has  iMirm^MAf  I  do  ftot  petoci^  hew  llhe  platnlifffl,  tA 
judgmenVeralilon^  <mmld  be  entitled  to  1^  f&A  of  the  land 
ttbtii  they  had  p^flboied  their  title  to  it  by  «  aifc  on  theit 
#Mc«tfo&,  ttid  hiid  obtained  a  aketfflf^  4del  Tbejr  had  ni 
#tle»aaidonlyegeMMdS»iL  The  ^debtor  has  tnade  « fhtodtt^* 
leat  «mveytBi«e.  The  ttediter  had  «  Mj^  if  he  choeei  M 
aelt  tm  hk  esaoatiOB,  iiieMithata»<Mng  the  eo&veyttaoe;  or  h6 
mighty  as  he  hto  ^ene,  bring  aa  abtioD  to  iet  aside,  and  hatik 
tdeclored  Tofd,  the  im{MdiBieiit  <Aeated  by  the  oonveyanee. 
Hie  teudt  ^  eneoeBB  ki  saeh  a  eek  ie  to  ancover  the  kind,  ed 
that  fae  flii^t  not  be  embairraaaed  in  ease  of  faia  judgment 
i^;aisiBt4t  It  is  very  plain  that,  tmtil  the  cotfimeneement  of 
ttie  aetten,  he  had  no  lien,  general  or  partietdar,  agaiimt  the 
tentii  and  profits  whieh  had  aocmed,  unleea  they  exiMed  in 
the  faanda  of  the  debtor.  If  he  had  epent  sneh  rents  for  YnA 
tff^  Hfte^  like  plaintiff  could  not  have  recaUed  them.  In  point 
of  fhct^  he  had,  by  the  assignment,  and  by  the  act  of  ilbi 
•asignee,  in  paying  diem  orer  aboording  to  the  provisions  of 
ttat  instrument,  exerdsed  a  right  irhioh  he  possessed  i^especting 
fhem.  If  the  plaintiff  and  the  otiher  creditors  had '  affirmed 
the  asfflgnment,  the  trostee  would  hate  been  compelled  to 
account  for  Uiese  rents,  according  to  its  provisions;  but  the 
)>laintiff,  daiining  in  hostility  to  it,  must  treat  the  trustee  as  a 
stranger,  whose  only  fiiult  has  been  in  suflbring  himself  to  be 
made  an  instrument,  by  means  of  which  the  debtor  has  beeti 
enabled  to  apply  the  rents  towards  the  pay i!nent  of  other  credi- 
tors.  {JViAman  r.  "Chxhjer^  4  Paige,  28;  Amta  r.  BlurUj  8 
id,  t&;  ISRb  y.  Afyul^  6  id.,  07T.)  The  moneys  received 
itttoe  the  commencement  of  tiie  action  seem  to  \»  only  suffi- 
dent  to  pay  ihe  necessary  expenses  of  taking  care  of  and 
protecting  the  property;  and  there  is  no  reason  why  th^ 
trustee  should  acoount  for  them. 

l%e  exception  to  the  finding,  by  which  the  mortgage  fot 
|6,275;10  wsa  determined  to  be  bona  Jkle,  does  not  raise  an;^ 
question  of  law.    It  is  argued  that  it  was  necessarily  fraudu- 
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lent^  because  the  aasignment  of  the  moirtgitge,  exeoatedtflome 
six  weeks  afterwards,  and  which  has  been  adjudged  fraudulent 
and  void,  provided  for  any  deficiency  which  might  remain 
of  the  mortgage  debt  But  this  by  no  means  followa  The 
two  instruments  do  not  correspond  in  point  of  time  or  in 
jespect  to  the  parties  to  them.  It  would  be  strange  if  a 
debtor  could  prejudice  an  honest  debt  which  he  had  contractedi 
or  a  valid  security  which  he  had  executed,  by  including  the 
debt  in  a  fraudulent  transfer  of  property  which  he  should 
subsequently  execute  to  a  trustee  for  the  payment  of  his 
debta  Nor  is  it,  in  law,  conclusive  evidence  of  fraud,  that  the 
jdebtor,  on  the  same  day,  executed  a  fraudulent  security  to  the 
same  person.  The  real  estate  mortgage,  and  the  chattel  mort- 
gage of  the  furniture,  boih  executed  to  the  defenda|it  Bead, 
bear  the  same  date ;  and  a  debt  of  $800,  the  existence  and  bona 
Jides  of  which  are  affirmed  by  the  reporti  w^re  divided  be- 
tween the  two  securities,  a  part  of  the  amiount  being  included 
in  eacL  We  are  not  informed,  by  the  findings  of  the  referee^ 
on  what  grounds  the  chattel  mortgage  was  decided  to  be 
fraudulent.  It  may  have  been,  that  the  remote  period  fixed 
for  the  payment  of  the  debt  mentioned  in  it,  or  that  the  want 
of  possession  in  the  mortgagee  for  so  long  a  period,  were  the 
features  which  led  to  the  condemnation  of  that  instrument 
All  which  we  are  informed  is,  that  it  was  not  pronounced 
fraudulent  because  the  debt  mentioned  was  not  owing  by  the 
mortgagor  to  the  mortgagee;  for  the  existence. of  the  debt  is 
distinctly  found.  It  was  not  unlawful  to  secure  the  other  part 
of  the  debt  of  $800  by  the  mortgage  of  the  real  estate,  if  that 
security  was  not  objectionable  for  any  other  reason,  and  it  is 
found  to  be  bona  fde^  and  not  infected  with  fraud*  I^  by  no 
means  deny  that  these  several  securities,  and  those  which 
were  executed  on  the  17th  of  April  following,  were  well 
calculated  to  excite  suspicion  as  to  the  integrity  of  the  transac- 
tions to  which  they  relate.  As  evidence,  they  were  well 
worthy  of  consideration ;  but  I  do  not  perceive  that  they 
raised  an  inference  of  fraud,  which  was  not  capable  of  being 
overcome  by  evidence  of  their  intrinsic  fairness  and  honesty. 
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It  was  for  the  referee  and  the  Supreme  Court,  when  sitting  in 
review  upon  the  fiicts,  to  determine  upon  the  persuasive 
effect  of  the  evidence. 

A  similar  objection,  of  want  of  completeness,  is  taken  to 
the  judgment  i^espeoting  the  chattel  mortgage,  which  wba- 
interposed  in  regard  to  that  respecting  the  separate  assignment 
of  G.  Caldwell.  The  defendant  Read,  as  mortgagee,  after  the 
commencement  of  the  action,  caused  the  furniture  to  be  sold 
on  the  mortgage,  and  became  the  purchaser  for  $418.80;  and 
afterwards  gave  it,  bj  bill  of  sale,  to  his  daughter,  the  wife 
of  Caldwell  the  mortgagor,  in  whose  possession  it  was  at  the 
time  of  the  judgment  I  do  not  see  anything  in  these  trans-' 
actions,  even  had  thej  occurred  before  suit  brought,  to  charge 
the  mortgagee  with  any  amount  of  money.  The  property 
has  not  been  destroyed,  or  placed  beyond  the  reach  of  the 
plaintiffi'  executors.  What  was  undertaken  to  be  done  by 
virtue  of  the  mortgage,  after  suit  brought,  was  simply  void. 
The  title  to  it  is  now  in  the  receiver,  whose  duty  it  is  to  take 
possession  of  and  sell  it  If  he  is  hindered  in  doing  so,  he  is 
entitled  to  the  ordinary  remedies  of  one  having  a  special  pro- 
perty in  chattels,  and,  perhaps^  to  the  summary  intexpositipn 
of  the  court  against  George  Caldwell.  He  was  in  possession 
of  the  property  when  he  made  the  firaudulent  assignment; 
and  what  was  subsequently  done,  to  confer  a  colorable  posses- 
sion upon  his  wife,  was  void.  We  think  there  was  no  erro^ 
in  the  Supreme  Court,  in  the  manner  in  which  this  part  of  the 
case  was  disposed  of. 

No  rule  of  law  was  violated,  in  the  disposition  which  was 
made  of  the  costs.  They  were  in  the  discretion  of  the  Supreme 
Court,  with  which  we  do  not  interfere. 

The  judgment  appealed  from  must  be  affirmed. 

All  the  judges  concurring, 

Judgment  affirmed. 
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Hopkins  etal  v.  'NsLBOJSf. 

4  ^t^meniis  s«^fioie^t  to  authorise  tbe  ^ntrf  of  judgment  bjr  oontaaioD, 
imdor  section. 383  of  th^Gode^  which  setts  focth  that  "the-  plaintiff  ha* 
this  day  indorseGl  my  notesi  payable  at  bank  for  $6,000. in  all,. for  my 
aooommodation)  and  to  enable  me  to  negotiate  said  notes,"  witiioiit  any 
ftupther  descriptioa  of  the  notes. 

Is  Novemberi  1854,  one  Nelson  coofesaed  a  judgment  ia 
Ibvtoc  of  Beig^Q  Cbamiberlai^i  for  $6,000.  The  stntemamt 
^pon  which  it  wap  founded  is  set  fofthin  the  following  opinionr 
^equtipn  upon  thifl  judgment  having  been  leviied  upon  the 
P^p^rtj:  of  Nelson,  Hopkins,  who  had  obtained  a  subsequent 
j^udspef^t,  moved  to  set  inside  th^  judgment  in. favor  of  Cham^ 
Wlain.  The  courts  at  sp^al  term,  held  thi^  statement  defec- 
tive^ in  nptr  specifying,  tber  number,  datcs^  amounts^  and  timen 
when  i^ajabler  of  the  note&  Upon  appeal,  the:  court,  at  gen^^ 
j$X  l^rm  in  the.  eighth  district,  held  ^e  statement  sufficient ;, 
i|]^,B(Qpkins.appQalQd  tp  this  court 

Jvhn  JSl,  Porter^  Ibr  the  appellant 
M  (31  JSte,  fer  dMi  reBpoAdent 

,  Qou^D,.  J.,  A,  jodgmont,  entered  on  confession,  where  the 
Statement  is  impeffieot^  under  thQ  provisions  of  the  Gbde,  is; 
not  absolutely  void ;  but  is  good  as  between  the  partis  thereto,. 
A;!,  to.  third  peraons,  whose^r^ln  hair^s  al^achodby  a  judgip^t, 
or.  by  poichaifi^  of,  or  lien  0%  property^  affected  hy  the  oon* 
fessed  and  defective  jud^oient^  this  latter  judgpo^mt.  is  no^ 
amendable,  bipit^  as  to  tbeiUi.  is  voidable,  aAd»  on  their  moving 
to  avoid  it,  is  adjudged  to  be  void,  so  far  as  they  and  their 
lights  are  concerned.  On  this  point,,  the  deci^i^Arof  th^Su* 
preme  Court,  so  far  as  the  appeal  of  the  plaintiff  Chamberlain 
was  oandenn^,  ww^rrect 

The  statement  of  the  confession  to  Chamberlain  is,  that  it  is 
''  for  the  purpose  of  securing  the  plaintiff  against  his  UabiUljf 
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9tmn§  ftott  tberfialJi  teinuAarsMibrtli,  Md  doesoioeeaziMidiV 
tba  aoHAuHtaf  iD«h  liabililjr.  Tbo  Mid  pktetW  hm  ti^  ^ 
mi^mi  mymmi  payaUeaft  bank;  for.  six  diMiiuttMCd: MkM  ii^ 
dl;  wkidh  inckouwiaeHte  Mr  rnndto  by  Mid  plotetiff  Sbi  mf 
Mijiiiiiawdrtilii'tt,  and  to  ciiiabto  ttie  td  negotiate  aaid  uotar;  mi 
tktt  flpnfcaA)!!  and  judgoietti  in  gh^if  lam  tb  Mcitral  Biitt' 
t^/mmi  \m  liabiKejr  aa  saA  iuckmei',  and  Ibr  t(o  <yeber  par** 


In  itegaid  tor  jud||tMiHi>  ooirfisiMd  to  semiVe  ittdotodi^  an^ 
BuretieB,  prior  to  the  Code  they  were  oonfeeaed  by  the  Ame 
£6drn%(ctf  biin<aBdivavranl<tf  altoin»y,>w  t!he 

GiBe  of  abfiAittr  debt  And  th6  GennaiiriMeifs  of^the*  Obd^ 
boftcbig'llie  gWing  sii  a  jadgttetift  to^be  a  legitimate  modid  of 
secuixBg'  kideiaem  add  aaMieft,  y^t  demned  it  riglit  that  th^* 
rooori  BhoaM  state  the  «»oib^  and  show  tbat  the  jadgtiseiH  ^9Vto 
bat  sQQEOrily,  aad  its  Uadiogefltet  baff^eentfU^geini;  sayitfg,  vOa 
their  repoft^  **  so^  thaft^  its  (the  judgnkeiiini)  putpase'  ot  tnftnt 
cMmot  be  diemed^  cfi  dcmcealeii^'  To  this  etdt  they  pft>videdf 
thai;^  in  wmib  mm^  tiie  ecmfyamm  mnsi  ''state  con€(i)9dy  (^ 
Jtdok  oms<iiM(h(riheHab(Iity,  tani  tamt  Aov  d»t  lie  sttmcptf- 
AsscdtheMfiMr  dbea nofp  exceed  the  samer'^  eootrttgettt  fin^ty. 

Thei^  enQ  be  no  d<jftM  that  the  confi^oii  before  ur  fally 
nieeta^  the  reqidrement  of  showing  thai  it  ia  &ft  no  dbbi;  bttf 
for  a  ooffdngeBt  Habilitf .  It  fbrdttr  shows  thsA  sueb'  ccrntin- 
geat  Iiabil%  arises^  not  oal  of  any  ootftmet  a^Tsm^ty,  (in  i!he 
cmnmott  tme  of' the  woi)},)  bnt  that,  mhet,  the  plainttif  had 
iBiat  day  beoome  tiie  aeeonmiodiettidn  indorser  ot  the*  dfeftodant; 
afid  that:  tiiat'  fiict  eonstSttfted  the  liability  agaiust  ^tfrUich  the 
jfK^ment  waaittCandetf  to  protect  the  pfaint^  aacf  tlirict'  stich 
indorsemdrts  w«re  npon  noicBt  to  tfo  ftUl  atncmnt  foi' which 
tlie  judgment' wais  eottfessed. 

•  The  appellant  claims  that  stating  iSteserfacta'is'not  a  sctlttcientr ' 
cdmpliiaicie  iMk  tlie  Ciode  ($888),  and  that  thr  it>ll  lihoidd 
show  the  date,  time  to  ran,  amount,  and  place  of  pajrment,  of 
each  note  so  indorsed  by  the  plaintiff.  To  judge  by.  the 
examples  given  us  by  the  appellant^  such  a  statement  would 
not  Uer  art3ttlHl80«aSi    But  is  it  neoeesaiyi  for  the  purposes  of 
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1I16  flection?  The  statement  we  have  fiilly  anawen  the  put- 
pofle  of  showing  the  confassion  to  be,  not  for  money  dne,  but 
for  a  oontingent  liability.  It  states  the  £EK$t8  which  show  thiSi 
and  ^^Aejkcta^  which  certainly  do  "constitute"  just  such  a 
liability.  By  the  act  of  indorsing,  the  plaintiff  became  con* 
tingently  liable.  The  maker  of  the  note  had  the  absolnto 
power  over  it,  and  its  indorsement ;  and  /by  no  l^al  power 
could  the  indorser  undo  his  act,  or  o{»tain  control  of  the  note. 
The  compliance  with  the  section  is  literally  complete.  Is  it  so 
in  substance  ? 

To  ascei^tain  this,  the  object  of  the  section  is  to  be  con* 
^  mdered.  And  that  is,  to  have  a  compliance  which,  while  it 
allows  abundant  means  of  giving  such  security,  shall  afford  all 
reasonable  protection  against  a  fraudulent  use  of  this  form. 

If  this  statement  be  true ;  if  the  defendant  be  not  guilty  of 
peijuiy;  thereia  no  fiaud  in  the  confession,  i^w  &  there  to 
be  any  j^ud  in  enforcing  it  ?  As  it  states  on  its  fiice  that  it 
is  for  a  contingent  liability,  when  the  plaintiff  attempts  to 
enforce  it,  any  judgmen^creditor,  &o.,  can  put  the  plaintiff 
(by  motion  to  set  aside  his  execution),  to  the  proof  that  his 
oontingent  liability  has  become  absolute,  and  he  then  may  be 
compelled  to  show,  not  concisely,  but  in  detail,  the  particulars 
which  make  up  his  gross  amount  Or,  as  has  been  done  in 
this  case,  a  subsequent  judgment^creditor,  being,  by  the  fiioe 
of  the  record,  notified  that  it  is  open  to  such  a  contingency, 
may,  by  motion,  attempt  to  set  it  aside  as  actually  fraudulent. 
And  if  (as  it  has  been  proved  in  the  court  below),  there  was 
no  fraud  in  fact,  there  seems^no  need  of  construing  the  sec- 
tion so  as  to  give  an  undue  advantage  to  a  junior  judgment- 
creditor,  instead  of  merely  affording  him  that  adequate  pxQ^ 
tection  which  he  has  by  so  construing  the  section  as  to  hold 
this  statement  on  confession  good. 

The  order  of  the  genel^  term  of  the  Supreme  Court  should 
be  affirmed. 

Seldxn,  Oh.  J.,  was  absent ;  all  the  other  judges  concurring 

Judgment  affirmed. 
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GABTwrndBT  etalv.  WiLKSRDiHa  etal 

The  Faoton*  Act  (ch.  179  of  1830)  protects  one  who  makes  iMdvances  upon 
the  &ith  of  the  docamentary  evidence  of  title  furnished  by  *a  warehouse- 
keeper's  receipt  of  imported  goods  procored  by  a  factor  by  his  bemg 
intrusted  with  an  iuToice  of  the  goods^  although  the  inToloe  showed   / 
that  the  gooda  belonged  to  the  8h4>per. 

The  factor's  making  a  warehouse  entry  at  the  custom-boose,  taking  4 
warehouseman's  receipt  and  transferring  it  with  authority  to  make  the 
withdrawal  entry  at  tlie  cnstom-hoose,  enable  the  pledgee  to  reduce  the 
property  to  his  posBessioQ  as  effectually  as.  a  custom-house  permit^  and  - 
are  equivalent  thereto  as  a  security  under  the  act 

The  pledgee,  acting  upon  the  faith  of  documents  which,  aocordin|f  to  the 
course  of  business,  were  sufficient  to  transfer  the  property  in  gpoods- 
warehoused  subject  to  duties,  and  which  contain  nothing  to  indicate  any 
tide  OQt  of  the  ple<i^r,  is  not  bound  to  inspeot  the  warehousing  entry 
whioh  is  retained  at  the  cnstom-houee,  and,  in  the  course  of  business 
would  not  be  in  possession  of  the  owner  of  goods  which  he  had  himself 
imported. 

It  is  unnecessary  that  the  principal  should  hare  intrusted  his  factor  with  j 
the  identical  evidence  of  title  on  the  faith  of  whioh  he  procures  a  loan.  | 
Intnisting  him  with  the  primary  document  is  equivalent  to  intnsting ' 
him  with  all  others  which,  in  the  ordinary  usage  of  trade,  grow  out  of  it, 

That  the  pledge,  and  the  delivery  of  the  documentary  muniments  thereof 
are  separated  by  some  interval  of  time,  is  no  otherwise  important  than 
as  it  may  raise  a  suspicion  that  the  giving  security  was  an  afterthought 

Goods  in  warehouse,  subject  to  be  wkhdrawn  at  pleasure  by  a  fiustor,  on 
discharging  the  lien  of  government  for  duties^  may  be  reg^ded  as  in  his 
possession,  so  as  to  support  a  pledge  thereof  made  by  him,  independent 
of  the  provisions  of  the  act  in  regard  to  documentary  evidences  of  title. 

Appeal  from  the  Superior  Court  of  the  city  of  New  York. 
Action  by  the  plaintiffs,  who  were  English  manufacturers, 
under  the  firm  of  Cartwright  &  Warners,  to  avoid  two  pledges 
of  merchandise  made  by  Acker  &  Harris  to  the  defendants. 
The  trial  was  by  the  court,  without  jury,  and  the  judge  found 
these  facta : 

The  plaintiffs,  between  January  and  August,  1857,  made 
five  shipments  of  hosiery,  consigned  to  Acker  &  Harris,  who 
were  merchants  in  New  York,  and  for  two  or  three  years  had 
Sum.— -Vol.  X.  66 
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been  their  agents  for  the  sale  of  their  goods,  io  be  sold  for  and 
on  account  of  the  plaintiflb.  Invoices  were  sent  to  Acker  & 
Harris  with  eacFcbnsignment^  to  which  were  appended  affida- 
Tits, 'stating  that  CartwrtgHt  &  Warners  w^re  ownerSi  which 
were  presented  to  and  left  with  the  collector  by  Acker  k  Har- 
ris at  the  times  when  they  entered  the  goods  at  the  enstom* 
house.  Asker  k  Harris  were  not  in  advanoe  for  Ca?twri|^t 
AWarnem;  and  Oartwright  AWavners  did  noilBteod  tlial 
the  goods  should  or  would  be  warehoused|  but  t&at  Acker  4 
Harris  should  pay  the  duties  at  once.  Instead^  however,  of 
paying  the  duties  and  taking  the  goods  from  the  vessdSfc  Aofcer 
k  Harrid  entered  the  goods  ^^r  WftTfthftttaingj  punumt  to  die 
act  of  March  28,  1864.  (10  TJ.  S.  Slat,  at  Large,  270.)  The 
cttitries  for  warehousiDg  stated  the  goods  to  have  been  importecT 
by  Acker  &  Harri&  The  goods  were  deposited  in  the  bonded 
warehouses  de^gnailed  by  Aoker  k  Harris,  a&d  therdnpoa  tbty 
reeeived  fnm  Ae  proprieCcm  of  i^  warshouaefl^  reapectit«ljr| 
receipts  describing  the^  numbers  and  madbs  of  the  cases  or 
packages  containing  the  merchandise,  and  stating  them  to  hav^ 


been  "received  in  bond,  for  aoeouat  of 
Haarris." 

The  oonrse  of  business  in  respect  to*  warehoused  imports  ia 
80  fbllbwBT  The  bondied  warehouses  constituted  by  the  act  and^ 
the  treasury  regulations  are  required  to  be  used  solely  for  this 
purposoj  and  for  unclaimed  and  seiaed  goods  in  the  eostody  <^ 
tbe  0(^e<^Mr.  The  buildiAga  belong,  to  iadividtiaibi,  but  by 
and  regcdtttiens  tlkey  afe  pkced  in  charge  of  an  officer  of  the 
customs,  wiio,  together  with  the  proprietor  of  the  warehouse, 
has,  under- the  act  of  Congress^  *^ the  joirU  custody.^^  of  the 
stored  merchandise.  {Jkci^  §  1.)  A  deguty  collector,:  as  the 
storekeeper  ot  the  port,  is  the  storekeeper  of  the  goods  in  all 
thode  warehouses,  and  the  officer  of  the  customs  in  chaise  of 
each  particular  warehouse  is  designated  an  assistant  store'* 
keeper.  When  goods  which  have  been  entered  for  ware* 
housing  .are  intended  to  be  withdrawn.  «the  regulations  require 
that  a  withdrawal  entry  be  made  by  the  party  who  made  the, 
iirst  entrj^  or  some  person,  axithorized  by  him.    The  party 
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ifiakiog  this  withdnMeal  entry  moat  sign  it ;  and  thereiipon,  as 

soon  as  the  duties  are  paid,  the  ooUector  will  issnea  permit  Ibr 

daliveiy  to  the  person  making  such  withdrawal  entry,  and  the 

goods  cannot  be  taken  oat  of  the  bonded  warehona^  without 

rach  pennit    According  to  the  usage  and  {practice  at  the  liew 

York  custom-house,  the  written  authority  to  make  the  with-^ 

drawal  entry,  thus  required  firom  the  party  who  makes  the  fi»t 

<Hr  warehouse  entry,  may  be  put  on  the  &ce  or  on  the  back  of 

the  original  wi^^Fj^l  entry-    A  practice  existed  in  1867,  yw/K^^v^Ac^ . 

among  the  proprietors  of  the  bonded  .warehouses  in  the  city  of 

New  York,  for  the  purpose  of  fiicilitating  sales  and  transfers 

of  gpods  *'  in  bond,"  as  hereinafter  stated :  The  warehouseman 

keeps  a  book  in  which  he  enters  all  the  goods*  received,  andyr 

if  requested  by  the  importer,  he  issues,  a  certificate  acknow« 

lodging  the  receipt  of  the  goods  "  for  the  account  of"  the 

importer,  naming  him.    This  certificate  is  returned  to  the 

wwrd&ouseman<  before  a  delivery  of  the  goods.    And  whenever 

tbs  certificate  is  returned  by  any  one  to  whom  it  has  been 

tpsansfened  by  written  indovaemen^  the  waiehouseman,,  if. 

aiqnestedi  enters  on  his  book  that  the  gpods  are  so  trans- 

SumKL    Sdbh  changes  are  made  by  the  warehouseman,  from. 

time  to-  time,  as  often  as  required  by  the  importer  or  his  asai^is*. 

On  "  salafr  in  bond^"  the  seller  writes  the  authority  to  enter  fon 

withdrawal  on  the  back  or  the  face  of  the  original  warehousing 

entry,  or,  taking  a  printed  blank  form  of  a  withdrawal  entry,. 

he  fills  it  up  with  the  proper  marks,  Ag.^  so  as.  to  distinguisli 

the  goods,  and  also  fills  up  the  printed  blank  authoriesation  to 

piake  the  withdrawal  entry  at  the  foot,  and  signs  the  latter. 

The  books  thus  kept  for  the  convenience  of  trade  by  the  ware- 

houaemsn  are  not  the  offieial  books*  or  accounts  in  which  the 

receipt  and  ddivery  of  goods  in  a<  bonded  warehouse  are 

entered  on  beh^  of  the  Govemment  by  the>  custom-houso 

oflk^eran  ehargiQ^    The  certificates  are  issued  without  referring 

^  the  entries  at  thecustom^^house  ;^  and  the  practice  of  issuing 

ti^m  was  devased  by  the  warehousemeBf  aoimxiing  to  their 

MTB  views  of  fiiness,  without  any  form  being  pseseribed  h^ 

the  QtKfenuMpk    Tfaaso  wasebousemea/s  certificirtas  ana  no| 
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required  to  be  produced  at  the  custom-house,  and  have  no 
authority  as  it  regards  the  collector's  action. 

The  merchandise  in  question  was  never  in  the  possession  of 
Acker  &  Harris,  otherwise  than  as  it  was,  in  warehouse,  prac- 
tically subject  to  their  control  under  the  course  of  business 
just  stated. 

In  July,  1857,  Acker  &  Harris,  made  an  arrangement  with 
the  defendants,  who  were  auctioneers,  under  the  firm  of  Wil- 
merdings  &  Mount,  by  which  the  latter  agreed  to  make,  and 
subsequently  did  make,  advances  upon  the  pledge  of  these 
goods,  in  anticipation  of  the  sale  of  them  at  auction.  The 
advances  were  in  the  promissory  notes  of  Wilmerdings  k 
Mount,  given  by  theijn  to  Acker  &  Harris,  with  an  agreement 
that,  unless  they  should  be  put  in  funds,  by  the  sale  of  the 
goods  or  otherwise,  to  meet  the  notes  at  maturity,  they  should 
take  and  sell  the  goods  to  reimburse  themselves,  with  their 
commissions.  The  notes  thus  given  were  paid  by  the  defend* 
ants.  It  was  expressly  found  that  the  advances  were  made  by 
Wilmerdings  &  Mount  in  good  &ith,  actually  believing  and 
on  the  faith  that  the  merchandise  was  owned  by  Acker  &  Har> 
ris,  and  without  any  notice  or  suspicion  that  any  other  persons 
had  any  interest  in  such  goods.  The  first  advance  was  as 
follows :  Eighty-two  cases  were,  on  18th  July,  1857,  left  in 
bonded  warehouse.'  Seven  other  cases  were  at  the  appraiser's 
office,  undergoing  examination  as  to  the  dutiable  value.  On 
said  18th  of  July,  1857,  Acker  &  Harris  ,  delivei:<^  Jthesfi 
parcels  of  merchandise  to  Wilmerdings  &  Mount  for  sale  at 
auction,  and  obtained  thereon  an  advance  of  $45,000.  The 
precise  mode  of  this  delivery  was  as  follows :  Before  or  at  the 
moment  of  the  advance.  Acker  &  Harris  handed  to  Wilmer- 
dings &  Mount  the  warehouseman's  certificate  for  each  parcel, 
in  the  form  before  described,  with  this  indorsement:  ^^ Deliver 
to  Wilmerdings  A  Mounts  or  order.  Acker  A  Harris.^  At  the 
same  time  Acker  &  Harris  agreed  to  give  to  Wilmerdings  k 
Mount  like  certificates  for  the  seven  cases  remaining  at  the 
appraiser's  office,  as  soon  as  they  should  be  examined  and  sent 
to  the  war^ouses.    The  certificates  handed  to  Wilmerdings  k 


J^ . 

Mount  were  sent  immediately  to  the  warehouseSi  and  the  usual 
*  entries  of  the  transfers  were  made  by  the  warehousemen  in 
their  respective  books.  A  few  days  afterwards,  say  on  the 
27th  of  July,  1857,  and  agreeably  to  the  engagement  of  Acker 
&  Harris  at  the  time  of  the  advance,  a  precisely  similar  hand- 
ing in  of  indorsed  certificates  and  transfers  thereof  took  place 
in  respect  to  the  said  seven  cases  which  had  been  at  the  apprai- 
ser's office.  At  the  moment  when  the  advance  was  made, 
Acker  &  Harris  agreed  to  go  immediately  to  the  custom-house 
and  indorse  ovej:  the  entries  to  Wilmerdings  &  Mount  This 
was  not  done  immediately.  The  second  advance  of  $50,000 
was  conducted  in  the  same  manner,  except  that  the  indorse- 
ment of  "  transfer  to  the  order  of  Wilmerdings  &  Mount''  was 
not  made  by  Acker  &  Harris  upon  the  warehouseman's  certifi- 
cates at  the  very  moment  of  the  advance.  It  was  inadver- 
tently omitted  until  three  or  four  days  afterwards.  Wilmer- 
dinga  A  Mp^^^ti  WJtfv  gW  g^^g^^'Q^*  ^^  ,1?^^  P^^  certificates, 
in  their  own  favor,  from  each  of  the  warehousemen,  shortly 
after  they  received  the  original  certificate  from  Acker  &  Harris. 
The  only  papers  exhibited  to  Wilmerdings  &  Mount  before 
the  advances,  besides  the  warehouse  certificates,  were  memo- 
randum invoices,  stating  the  name  of  each  vessel  and  against, 
that  the  number  of  pounds  sterling  of  the  consignment  of  that ; 
vessel,  without  other  particulars.  Neither  did  Wilmerdings  I 
&  Mount  see  the  goods.  After  the  advances,  and  on  the  22d 
of  August,  1857,  learning  that  Acker  &  Harris  had  not,  as 
agreed,  indorsed  over  the  entries  at  the  custom-house,  Wilmer- 
dings &  Mount  requested  Acker  &  Harris  to  do  so.  Accord- 
ingly, on  that  day.  Acker  &  Harris  went  to  the  custom-house 
and  wrote  upon  each  of  the  warehouse  entries  a  certificate,  in 
the  regular  form,  authorizing  Wilmerdings  b  Mount  to  with- 
draw the  goods.  Wilmerdings  &  Mount  were  not  present  at 
the  making  of  this  ceriiificate.  By  the  treasury  regulations 
the  archives  of  the  custom-house  are  all  secret,  except  that,  on 
special  application  in  writing  to  the  collector,  he,  in  his  dis- 
cretion, may  give  ''the  particular  information  or  data  re- 
quested." 
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The  judjre  held  tliftt  the  pl«mi{iSa  irere  4he  true  ^irneA  ef 
(he  goods,  aiid  that  the  iiefendttite  had  no  lien  or  vdid  claim 
to  -them.  The  jodgment  entered  vpon  his  direetio&  Itaring 
l>6eii  affirmed  at  geneTal  term,  the  defendants  appealed  to  thk 
oonni. 

CJmh^  QChmt^  fiwr  like  lypellftiils. 

(7.  Van  Santvoard,  for  the  respondents. 

Oouu),  J.  This  case  involres  the  constmction  of  the  star 
tate  of  this  State  combionly  called  the  Jkctor^  act^  trhich  is  an 
act  ^'relative  to  prindpals^  &ctorB  and  agents,"  passed  April 
16th,  18S0;  and  is  to  be  fodnd  in  the  Laws  of  IdSO,  page  209, 
and  in  8  Revised  Statute,  6th  edition,  page  76.  The  act  was 
intended  to  modify  and  make  certain,  (in  its  practical  appli- 
]  cation  to  the  cartent  transactions  of  trade  and  commerce,) 
'  the  general  common-law  rale,  that^  where  one  of  two  innocent 
.  persons  must  suffer  loss  from  lihe  act  of  a  third  person,  sudl 
1  loss  shall  be  borne  hj  him,  who  has  placed  the  third  peison 
I  m  the  position  which  enabled  him  to  do  the  act  eatising  the 
'  loss. 

The  third  section  of  diat  act  is  the  most  important  one; 
indeed,  the  only  important  one,  except  that  it  is  itself  to  be 
construed  in  part  by  the  rest  of  the  act  But  for  the  purposea 
of  the  case  before  us,  this  third  section  is  the  only  one  to  be 
referred  to ;  and,  in  view  of  some  decisions  that  have  been  had 
upon  it,  we  shall  need  to  eramine  but  a  part  of  that  section. 
It  is  this:  *^ Every  factor  or  other  agent  entrusted  with  th^ 
possession  of  any  bill  of  lading,  custom-house  permit,  or  wi 
house-keeper's  receipt  for  the  delivery  of  <my  such  merchandise  i 
and  every  such  &ctor  or  agent,  not  having  the  documental 
evidence  of  title,  who  shall  be  «itru8ted  with  the  poasesMn 
any  msrehaniise  for  the  purpose  of  sale,  or  as  a  security  for] 
any  advances  to  be  made  or  obtained  thereon ;  shall  be  deemed 
Ae  true  owner  thereof  so  far  as  to  give  validity  to  any  cott* 
tracts  made  by  such  i^nt  with  any  other  pemoui  for  <ihe  saiA 
or  dispofiition  of  the  whole  or  any  part  of  such  merchandisi^ 
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fo  maj  noMf  advanoec],  or  a^gotiiMe  iDtftrameoft  or  olbeir 

!nie  flmt  6Q0lk>ii  ef  the  act  flpwdcB  rf  any  penoB  in  wliese 
name  "  anj  merchandiae  Aall  be  aUpped,"  and  pvoTidea  tat 
liens  in  fivrorof  the  ecmsignee  of  *'$uch  Mpmmi.^  So  lliat 
tiie  thiod  aedioB,  in  ipeakiDg  of  the  posBeBsion  of  ^^  any  bill  of 
lading,  owlom-hoiuie  permit,  or  wai^hooee^keeper'fl  reodpt  for 
Ike  deU^evy  of  any  suA  raercbandifle,"  plainly  and  neoeBsarily 
eefeiB  to  auoh  merclhaDdise  as  haa  been  naoied  before;  that  is, 
aeichandiae  which,  in  the  eoarse  of  trade,  has  been  so  shipped 
Aat,  pfior  to  its  eoming  into  the  possession,  (actual  or  l^al,)  of 
the  eonsignae,  oeartain  **documeniar}f  Mdmee  of  tide"  does,  1;^ 
Ibeeatabliahed  lasages  of  trade,  (whidii  make  and  which  are  tEra 
lanr  merchaiDt,)  give  the  entire  and  exclusive  oonftrol  of  the 
dalurery  of  theproperty  lo  the  person  holding  such  doenmentary 
oridmee.  In  oontrait  to  this,  (and  making  'Aie  oonstractioH 
mom  dear,)  ihe  oie^t  olauae  of  the  third  seetion  speaks  of  a 
diflerent  mibjeat-^of  merobandise  which  is  so  aitnated  as  not 
to  require  such  documentary  evidence  of  title,  bat  is  in  1^ 
posaeaaion  of  the  &otor;  and  then  it  says,  (not  any  such  mer- 
^handise,)  bat  ^any  merchandise,"  whetb^  ever  shipped,  or 
evser  oonneoted  with  any  bill  of  lading,  Iks.,  or  not;  k  says, 
**anT  p^rscm,  who  shall  be  intrusted  vriA  the  possession  of  enw 
ff^isrchaniias  for  the  purpose  of  sale,"  &e.,  shall  be  deemed  the 
owner,  &c.  Thus  we  haw  two  distinct  <dasses  of  oases ;  one 
where  a  fiM»tar  ia  intrusted  with  complete  doe«me&tary  evi-> 
denoe  of  title ;  the  other  where  he  is  intrusted  with  the  pes* 
asBsion,  whidiis,  per  m,  eridenoe  of  title ;  and  to  avoid  the  ev9 
^  making  this  possasakm  evidenoe  ot  title  in  all  cases,  lihia 
aaotion  provides  dmt  the  &ctor  idiall  be  intrusled  witili  &e 
poasesaoA  ^for  the  pwrposeof  sale,  or  as  a  seeurfty  for  ad« 
vanoeB  ^  is  made,  or  ctotTMd  thereon  ;**  while  llM^bc^  section 
guards  ogpreasiy  against  a  sale,  Ac.,  by  any  one  who  is  a  mere 
hailoe  '^for  tranqpoctatioa  at  stoimge  only  f  providing  Aat  06 
anoh  feailae  (^^  oomnKm  carrier,  warehouse-keeper,  or  other  per* 
no,'')  ^all  seU  or  hypothecate  Ae  merchant  so 
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(intrasted)  to  him.  And,  in  passing,  we  may  note  that  thia  use 
of  the  word  "  hypothecate  "  shows  that  the  statate  has  been  pn>» 
perly  oonstraed,  (in  the  decisions  of  our  courts),  as  providing 
for  a  pledge  of  the  merchandisei  either  by  the  holder  of  the 
docomentary  evidence,  or  by  the  possessor. 

In  the  construction  of  this  third  section,  it  ia  claimed  that 
the  documentary  evidence  (as  well  as  the  possession,)  must  be 
intrusteS.  "for  the  purpose  of  GsHe^&o.  This* Is  proBabTylo^ 
although  the  English  statute,  (6  Geo.  lY,  noted  paatj)  does  not 
require  anything  as  to  the  purpose  for  which  the  documents  i 
shall  be  intrusted.  But  it  is  not  necessary  for  the  decision  of 
this  case  that  we  decide  that  point ;  since  there  is  no  doubt 
that  all  the  control,  and  all  the  evidence  of  title,  which  Acker 


&  Harris  had,  they  had  "  for  the  purpose  of  sale ;"  whidi  / 
includes  (under  the  statute,  though  not  at  common  law),  the  [ 
*' disposition"   of   any   title   less   than  the  whole.     Being 
entrusted  fbr  the  purpose  of  absolute  disposition,  and  so 
considered^  the  true  owners,  they  could,  of  course,  make  a  ], 
conditional  one,  even  though  the  goods  were  not  intrusted  toj  j 
them  for  that  purpose.  * 

.  The  statute  6  Geoige  lY,  chapter  ^94,  section  2,  differs  deci- 
dedly  from  ours,  as  it  says  nothing  of  a  fiustor  in  possession; 
being  ^nfined  to  those  who  have  documentary  evidence  of 
title.  Yet  it  is  quite  probable  that  the  draughtsman  of  our  act 
referred  t6  this  English  statute  for  some  of  his  terms ;  since, 
while  using  one  of  our  technical  terms  (not  used  in  the  English 
act),  "custom-house  permit,"  he  adds,  " warehouse-keeper'a 
receipt^"  a  term  not  then  known  in  our  commercial  vocabulary, 
as  we  then  had  no  bonding  or  warehousing  system.  It  waa 
probably  used  in  expectation  of  such  a  system,  which  had 
been  called  for  by  our  importers.  At  any  rate,  if  our  previoua 
construction  of  the  words  ^^stich  merchandise"  be  correct,  this 
use  of  "  warehouse-keeper's  receipts  "  cannot  refer  to  a  private 
warehouse*man,  who  receives  goods  directly  from  the  owner^ 
although  the  sixth  section  of  our  act  does  use  the  word  "  ware- 
house-keeper "  in  that  sense.  The  phrase  in  the  third  seetioDi 
must  have  reference  to  a  warehouse-keeper  of  shipped  or 


infpoxtpd  g9oda ;  anm  one  oonAaoled  vMb|  if  aoi  ui,  i^  paUic 

Tbe  Hvglisk  sti^to^  w4  ^or  owhi  vreie  mtuu&sUj  p«aied 
^r  tb9  pvrpose  of  i&eB9a«ing  the  $M)Uiti««  of  tnyi^  bj  leg«t- 
i99B|;  spd  expl^iaiftg  the  oapeB  in  wj^ch  ^  piurtj  ooold  90Uf  V 
pledgei  pi9pertjr  ni  ae%  in  tba  aliip  ti  iookt  <»  lyu^  u^  tjb^ 
'^ElireliQQ^e  »ul:^t  to  tke  payiiKeiijb  of  duties.  QiBtoiica^lj^  t^ 
lieoemties  of  tseda  Md  ^e  custom  of  merchiurfa  had^  ia  1;k4|l 
fpantiiei^  wtieipated  t)^e  stetotei^  Apd  tl^  benefits  of  tbe 
Bta^utee  and  the  omtpm  ajre  top  evideoti  aad  too  great  to  allow 
ip  to  nuncow  the  o^Qotraotioa  of  ihie  la?r«  And  theve  is  d^ 
i|0i:M%d  princiide  which  would  op]^oee  a  liberal  view,^  teudifig  t^ 
^laige  the  ^ilities  of  trans£er;  since  thc»9  actaho^  follow, 
QQt  the  general  rale,  tha(b  every  maoi  is  bound  to  take  care  wit/ 
tf>  select  ai;^  agent^  who  will  do  acts  to  injure  other  peponSi, 

To  prooeed  with  the  ce^e :  ^o  which  of  the  two  classes  of 
$M?toFs  aJbove  specifiedi  did  Ael^er  &  Huns  betoog?  Thej 
had  been  " intrusted''  with^he  bill  of  l&din|| ;  and  it  Ivid  pei> 
Ibirmed  its  office  bj  securing  to  them  an  entiy  at  the  cuBtooiif 
}»ouse^-a  regujiaK;,  l^gaj,  customary  entry,  known  as  a  warei 
housing  e^try ;  by  yirti;e  of  which  th^y,  and  the  person,  whoni 
they  might  authorize — and  no  other — could,  upon  paying 
|ha  duties,  take  delivery  oi  the  goods,  Further,  »xorcUAg  tq 
^  custom  of  tT9^^  they  had,,  upon  and  as  Si  conse<|u^ncQ 
of  such  warehouung  entry,  procured  a  wa^ouse-keeper'f 
leceipt  that  he  held  tii/e  goods  "/>r  thw  ofieaunl,**  practrcafiijp 
nibject  to  their  order  so  fax  as  he  wi^i  eoQcerned^  sjad,.  by  lawi 
^sol^teIy  si  their  r^k.  To  be  entitled  to  enforce  that  ceceipti 
^cy  iiepded  to  nuike  a  withdrawal  entry  at  tb0  cuatomrhouse } 
(which  withdn^wal  entry  cpuld  by  law  be  madp  only  by  th^ 
party  in  whose  namfs  the  merchandise  was  wairehousQd,  p?  bjf 
ipmie  peraoA  duly  aMthorLzed  for  the  purpose  by  hiv^;)  th<^ 
pay  the.  dttjlaee^  and  procure  the  '^customrhouse  permit" 

The  authpi^ity  to  a  thi;rd  person  to « wake  the  withdi^waJl 

^ntry,  ws^i  to.  be  a  simple  wri^g :  ^'  I  authorize  A.  B.  to  with^ 

4raw  froip^  warehoi:M9e  the  goods  described  in  ^us:  entry  f  and 

flight  be  on  the  ori^al  entry>^  or  on  tha  withdrawal,  entry*, 

Smith. — You  X.  67 
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The  warehousing  permit,  (issued  on  the  surrender  of  the  bill 
of  lading  and  the  making  of  the  warehousing  entry,)  would 
regularly  be  followed  by  the  withdrawal  entry ;  and  the  with* 
drawal  entry,  (or  the  exclusive  authority  to  make  it,)  with  the 
warehouse-keeper's  receipt^  furnished  to  "the  holder  the  eaodur 
Btve  means  and  power  of  cbtaining  ike  possession  of  the  properfy 
meant  to  be  pledged,  and  would  he  a  bar  to  any  disposition  of  ti^" 
to  ^ny  but  this  holder;  and  thus  these  documents  are  in  jns^ 
the  same  relation  to  the  property,  and  exercise  precisely  the 
same  control  over  it^  as  would  a  "custom-house  permit;"  and 
it  is  not  easy  to  see  why  the  authority  to  make  the  withdrawal 
entry,  coupled  with  the  warehouse-keeper's  receipt,  is  not  as 
"  effectual  security  for  any  advance  made  upon  its  £iith,"  as 
the  custom-house  permit  would  be.  (Judge  Diteb's  opinion  in 
Bonito  V.  Ifosquera,  2  Bosw.,  441.)  Certainly  they  come  within 
the  ruling  (2  Bosw.,  444),  that  they  must  be  "  such  documents 
as  will  enable  the  pledgee,  with  certainty  at  the  proper  time, 
to  reduce  the  goods  into  his  own  possession,  and  in  the  mean* 
time  prevent  any  other  person  from  legally  acquiring  a  hostile 
possession ;"  and  it  can  hardly  be  material  that,  to  obtain  this 
possession,  the  pledgee  must  pay  the  duties.  That  act,  also,  is 
exclusively  within  his  own  power. 

Since  the  passage  of  the  statute,  there  is  no  legal  need  of 
saying  that  any  of  the  documents  named  in  the  acts  give  the 
holder  constructive  possession  of  the  property ;  for  the  statute, 
while  it  calls  them  "documentary  evidence  of  title,"  makes 
them  equal,  in  validity,  to  possession,  and^leaves'  us  to  call 
them  what  they  are,  with  the  same  legal  effect  as  if  we  gave 
to  the  facts  the  former  designation,  which  is  descriptive  of  their 
legal  effect  \In  brie^  the  effect  of  the  statute  seems  to  be,  that 
he  who  has  such  documentary  evidence  of  title,  as  gives  him 
the  exclusive  control  of  the  possession,  shall  be  held  the  true 
owner  of  the  property  for  certain  purposes,  provided  the  true 
ewner  has  intrusted  him  with  such  evidence,  for  the  parpoae 
of  disposing  of  the  property.  A  fisu^tor  so  situated  can  sell,  or 
pledge  the  whole  or  any  part  of  the  property,  or  give  upon  it 
any  Mea  or  iecurity  for  advances,  or,  in  shorty  treat  it  as  his 
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owiL    Intrusted  with  the  disposing  control,  he  can  exercise  ' 
that  control ;  and  if  he  misappropriates  the  property  or  its 
avails,  his  principal  must  suffer — not  the  person  who  has 
dealt  with  the  factor  "  on  the  faith "  of  the  position,  in  which  1 
the  principal  has  placed  him.  j 

If  the  former  conclusions,  yu  to  the  control  which  Acker  &  \ 
Harris  had,  be  correct,  they  would  seem  to  be  within  this  class  I 
of  the  &ctors  named  by  the  statute ;  that  is,  {lolders  of  such 
documentary  evidence  as  gave  them  the  exclusive  control  of  I 
the  possession  of  the  goods,  * 

«  Were  they  intrusted  with  this  evidence,  by  the  plaintiffs? 
It  would  seem  a  very  narrow  construction  of  the  act,  to  hold 
that  they  must  have  received  from  the  plaintiff  the  identical 
document  which,  at  the  time  of  the  pledge,  constituted  the  eyi- 
dence  of  their  title.    If  so,  the  instant  they  surrendered  the 
bill  of  lading,  even  on  paying  the  duties  and  taking  a  "cus- 
tom-house permit,"  they  could  not  have  sold  the  goods  without 
going  through  the  form  of  themselves  receiving  the  goods ; 
for,  literally,  they  did  not  receive  the  custom-house  permit    . 
from  the  hands  of  the  plaintiffs :  the  plaintiffs  did  not  actually, 
literally,  intrust  that  to  them.    And  can  we  hold  any  different 
rule  in  regard  to  any  one  of  the  formal  documents  which,  in 
the  regular  course  of  lawful  trade,  are  obtained,  or  obtainable, 
at  the  custoih-house,  for  controlling  the  possession  of  the  goods  ?.^ 
Intrusting  with  the  primary  documents,  out  of  which  all  the    Jfc 
others  grow,  in  the  usual  course  of  trade,  must  be  held  an  « 
intrusting  with  all  those  others. 

In. holding  these  views,  it  is  by  no  means  necessary  for  us 
to  interfere  with  the  decisions  under  the  English  statute,  cited 
to  us  as  showing  the  strictness  with  which  that  statute  has  been 
held  to  mean,  that  the  identical  document  must  hare  been^ 
intrusted  by  the  owner  to  the  factor.  The  scope  of  that  act 
was  entirely  different  from  that  of  ours.  It,  as  already  noted, 
said  nothing  of  a  factor's  actual  possession  of  goods ;  but  left 
that,  as  at  common  law,  not  sufficient  to  authorize  a  pledge, 
unless  the  goods  were  left  with  him  for  that  purpose.  By 
confining  itself  to  the  possession  of  documentary  evidence  of 
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title,  it  showed  au  iutent  to  depart  as  little  as  possible,  (oonsifl- 
tently  nfith  the  w^nts  of  trade^)  from  th^e  strict  common-lai^ 
rule.  And  the  English  courts,  in  consti^uing  such  a  statute 
fitrictlj,  upon  this  point  of  iutci^ting  the  docuinent  to,  the 
factor,  but  acted  according  to  the  general  intent  of  their  statute^ 
Py  sVich  strict  OQUstructipn^  they  retained  for  the  owner  the 
power  to  insert^  in  the  very  document  he  in^usted,  just  suob 
safeguards  against  %  naisuse  of  the  authority,  as  he  saw.  fit; 
which  safeguards  would,  not  accompany  a  secondary  or  substi- 
tuted document,  procured  by  the  factor  himself,  by  virtue  of 
ikis  having  the  original  document  Upon  this  principle  of  oon- 
structipn  were  based,  and  correctly  based,  the  cases  cited  tp.un. 
(6  Mees.  &.  Welsh.,  572;  9  id.,  647;  S.  C,  in  H.  of  L,,  U; 

id.,  666.). 
^•T     But  our  statute  departed  entirely  £rom  the  common  law; 

//  and,  by  making  a  factor's  possession  such  evidence  of  owners 

ship  as  to  enable  him  to  do  all  acts,  which  the  true  owner 

might,  manifested  a  totally  different  intent  i^m  that  of  the 

English  act    Substantially,  it  left  an  owner  to  use  his  prec^Uf 

^ion»  when  he  selected  his  factor ;  thereafter  leaving  him  to  b^ 

responsible  for  the  acts  of  his  agent,  and  protecting  ^  bonajide 

^hird  pei^niuany  transaction  feirly  effected  with  the  apparent 

owner.    And,  for  the  benefit  of  tTa4e,  the  statute  sjpiid,  that  th^ 

ddays  inciden.t  to  following  up  the  line  of  title,  and  the  ex^nt 

\cf  aiuthority,  might  be  dispensed  with,  es^cept  so  fetr  a^.'  tl^ 

^tfitute,  itself  retained  them,  th^J;  is,  as  to  b^ees  receiving 

goods  for  carriage. 

That  the  cou;^  pf  trade  really  ealled  for  such  m  act.  as  purs 

is,  upon  this  ^onstruptioo,  is -made  clear  by  the  course  oi^  Eng^- 

tish  leg^lation  on  the.  aamje  subject    Immediately  u^n.  tte 

tf  decisions  iaMeeson  ^/Welsby  (above  pited),  Parliament  pasaied 

i  an  act  (5  and  6  Yic,  c.  89),  giving  the  same  effect  to  a  &a^fB 

j  actual  possession  a^  our  act  givea.    And  in  the  same  q^irij^ 

/  and  as  it  were  for  the  very  purpo^  of  preventing  the  force  p^ 

the  prior  decisions  on  the  ppint  of  "  intrmUng  '^  document^ 

&p.,  a  section  of  that  act  proyid<^  th^t  an  agent  pos9essed  of 

any  of  the  documents  of  title  mentioned  in  the  aol^  ^'  whether 
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derived  imme^iatdy  from  the  6wner  of  sucli  goods,  or  6b(dinei' 
by  reason  of  such  dgenfs  having  been  intrusted  with  Oie  possession 
of  tilt  goods  represented  by  ^uch  documents  of  tide  as  afoi^^aid, 
or  of  any  other  documents  of  tide  thereto,  sliall  be  deeiUe^ 
and  takeh  \o  nave  been  intnisted  with  the  pdsses^roh  of  th6 
goods  represented  bj  such  documents  of  'title  as  aToresafd ;  aYi'd' 
all  cbntractff^Iedging,  or  giving  a  Itdn  upon,  such  document' 
of  title  as  aforesaid,  shjEiIl  be  deemed  and  taken  to  be,  respec- 
tively, pledges  of,  and  liens  upoii,  the  goods  to  which  the  same 
relates,''  &c. ;  '*  and  an  agent,  in  possession  as  aforesaid  of  sucli 
goods  or  documents^  shall  be  taken^  ibir  the  purposes  of  this  act, 
to  have  been  intrusted  therewith  by  the  ownelr  thei^oif,  unlesii 
the  contrary  can  he  shown  in  evidence.'*  (9  Itfees.  '&  Welsb*, 
65'0,  note.)  This  act  not  ohly  comeis  up  to  ours,  but  oveituled 
(by  the  legislature)  the  decisions,  then  seen  to  be  inconsistent 
with  the  fundamental  principle  of  this  new  act.  Of  neeeasiltyi 
those  decisions  have  no  force,  under  otir  act 

Three  points  remam  to  be  considered :  1.  tKd  the  defendantft 
make  their  advaiices  *'upon  the  faith  ^  ot  tbe  documentary 
evidence  which  the  factors  had?  2.  Did  they  receive  the 
evidence  at  the  time  of  making  the  advances?  8.  Had  they 
knowledge,  either  that  the  factors  were  not  the  owners,  or  ot 
facts  from  which  the  law  charges  them  with  notice  of  the  true 
ownership? 

As  to  the  ^ratof  thesis*  points:  The  finding  of  fact  is 
Express,  that  the  defendants  made  the  advances  in  good  tkith^ 
and  "  on  the  faith  thio^t  the  goods  in  question  were  owned  bj 
Acker  &  l^arris ;  an^  on  the  security"  of  the  pledge  of  those 
goods,  in  the  manner  stated. 

That  the  second  point  ought  to  be  a  serious  on6 ;  that  a 
person,  by  the  act  made,  pro  hoc  vioe^  "the  true  owner  ^  of  the 
goods,  cannot  pledge  them,  without  an  instantan%ously  concu^* 
rent  delivery  of  the  bill  of  lading,  custom-house  permit,  or 
warehouse-keeper's  receipt;  that  he  cannot  receive  the  mone^ 
oh  one  day,  and  complete  the  contract  of  pledge  oh  the  next ; 
seems  k  very  strange  po&ition,  even  if  there  be  lEnglish  deci* 
sions  of  such  a  purport    To  say,  in  such  a  case,  that  thtf 


584  CASES  IN  THE  CX)UfiT  OF  APPEALS. 

Cartwright «.  WUmerding. 

advanoe  is  made  on.  the  fieutli  of  the  promise  to  pledge,  and 
not  on  the  &ith  of  the  pledge,  is  a  nicety  of  refining'  fax  too 
nice  for  the  ordinary,  common-sensey  dealings  of  business  men« 
If  the  time  between  the  two  acts,  (long  or  short,)  be  sach  as  to 
throw  doubt  on  the  transaction;  such  as,  with  cqjanecting  cir- 
oomstances,  to  excite  a  suspicion  that  the  adyance  was  really 
a  loan  without  security ;  and  that  pledging  the  goods  was  an 
afterthought;  then  the  transaction  is  not  within  the  protection 
of  the  statute.  But  all  these  are  matters  jof  ftust,  to  be  decided 
upon  the  evidence.  It  surely  will  not  do.  to  hold,  as  a  rule 
of  law,  that  a  man,  on  receiving  the  money,  cannot  go  around 
the  comer  to  sign  an  order  for  the  delivery  of  goods  without 
changing  the  nature  of  his  contract,  and  depriving  the  delivery 
of  its  agreed  character  of  a  pledga  In  the  case  before  us,  the 
&cts  are  found  that,  (notwithstanding  the  lapse  of  time  before 
the  authority  was  executed  at  the  cpstom-house  in  favor  of 
the  defendants,)  the  advances  were  made  "  on  the  faith  thereof," 
as  required  by  the  statute ;  and  not  on  the  £uth  of  what  has 
been  called  "  the  execuU^  promise  to  pledged  Yet  even  on 
this  question  of  time,  the  defendants  knew  of  no  delay. 
Acker  k  Harris  were  to  make  the  authority  to  withdraw 
the  goods  directly  to  the  defendants ;  and  it  was  to  be  done 
at  once  at  the  custom-house :  the  defendants  supposed  it 
done. 

The  ^ird  point:  Having,  or  being  chargeable  with,  notice 
of  the  true  ownership,  is  an  element  of  the  English  statute, 
expi^essly;  and  it  has  correctly  been  held  to  be  implied  in 
ours.  It  is  a  condition,  upon  which  the  validity  of  the  pledge' 
or  sale  depends,  that  the  person  taking  the  pledge,  &o.,  shall 
not  have,  either  in  &ct  or  in  law,  any  such  notice.  The  case 
of  Skvena  v.  Wihm  (S  Benio,  472^  and  that  of  CoveU  v.  HiU 
(2  Seld.,  874),  turned  expressly  on  this  point  In  both,  the 
pledgee  had  actual  notice  that  the  pledgor  was  not  the  owner. 
The  case  of  Stevens  v.  WHeon  did  not  profess  to  decide  any 
other  point ;  and  that  of  OoveH  v.  BSJl^  though  discussing  some 
points  connected  with  this  of  notice,  decides  no  other  point 
undeir  this  statute. 
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By  the  findingi  .that  the  advanoes  of  the  defendants  w^e 
made  ''  in  good  fitith,"  their  having  any  notice,  in  fact,  of  the 
true  ownership  of  the  goods,  is  expressly  n^tived.  Were 
there  oirconsstanoes  connected  wiUi  the  transaction  which 
charge  them,  in  law,  with  snch  notice? 

So  £Etr  as  the  warehonse-keeper's  receipt  is  conoemedf  cer- 
tainly not  So  fiur  as  the  authority  to  them  to  make  the  with* 
drawal  entry  is  concerned,  they  did  not  see  it  made;  but 
trusted  to  Acker  &  Harris  to  do  it  at  once,  as  they  agreed 
to  do.  Were  they  bound  to  look  up  this  warehousing  entiy, 
and  see  their  authority  duly  ezeciited?  What  were  those 
papers,  and  where  ?  This  withdrawal  entry,  and  the  autho- 
rity to  the  defendants  to  make  it,  are  no  papers  that  ever  come 
to  the  posaessicm  of  either  the  &ctor,  or  the  purchaser  (or 
pledgee)  from  him.  Such  papers  are  never  in  the  possession 
of  the  actual  owner  when  he  imports  his  own  goods,  and 
warehouses  them.  They  are  custom-house  papers ;  there  re- 
tained, and  ''intrusted"  to  no  one.  The  warehousing  permit 
we  have  not  in  evidence.  It  is  issued  to  the  inspector  of  the 
port,  requiring  him  to  send  to  a  s|)ecified  bonded  warehouse 
the  particular  goods;  and  the  deputy  inspector  in  charge  of 
the  bonded  warehouse  gives  a  receipt  therefor  to  the  inspector 
on  board  the  vessel  (2  Boew.,  442.)  This,  of  course,  requires 
the  goods  to  be  stored  for  account  of  some  one;  and  it  must 
be  the  person  for  whose  account  the  warehouse-keeper's  re- 
ceipt says  thejr  are  stored ;  as  he  would  not  receive  goods  for 
account  of  one  person,  and  give  a  receipt  for  them  for  account 
of  another; 

This  warehousing  permit  is  one  of  the  series  of  papers, 
which  are  intrusted  to  the  fi^ctor ;  and  on  surrendering  it,  and 
getting  the  goods  sent  to  a  warehouse,  the  only  documentary 
evidence  of  which  he  has  possession  is  the  receipt  of  the 
warehouse-keepCT,  until  he  gets  the  final ''  custom-house  per- 
mit,'^ on  signing  the  withdrawal  entry  .and  paying  the  duties. 
And,  by  the  custom  of  trade,  he  may  transfer  the  warehouse- 
keeper's  receipt,  by  mere  written  order,  to  any  one;  thus 
transferring  all  the  documentary  evidence  he  has.    And  thero' 
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tiher,  even  liiB  Written  authority  at  the  cnatoin-lionise,  in  hSrot 
5f  a  differeih  person,  would  be  of  no  avail  ^The  ViEJehonfle- 
keeper  would  not  stiirender  the  gooda,  save  oh  the  return  olT 
IpBOWn  re^i^.  It  Would  thus  seem  that  Nothing,  that  tM 
defendants  were  bound  to  examine,  gave  them  atij  tiotide  of 
ihe  true  latle ;  and  if  thid  be  sd,  they  are  entitled  t6  judgm^t| 
rev^etsittg  that  of  the  Superior  Court. 

We  may  day,  ftLfOier,  thai  iti  thus  tf^tii)]^  iSiib  case,  iSH 
(fepending  on  th»  possession  of  Ihe  do^Sttmentaty  evidence  df 
title,  we  have  viewed  It  in  the  light  tiioet  favorable  tb  thd 
plaititi&  For  if  the  goodd  Vere,  in  law,  in  the  pods^Bsiott 
ot  Acke^  k  Baitis  (being  confessedly  so  "  fbr  the  phrpodH 
(st  Bale,**  i^  so  at  aU),  thel^  can  be  no  doubt  of  the  defehdanfH 
lig^t  to  take  them  ih  ¥>ledge,  6t  of  the  fact  that  they,  having 
titkeli  thein  i)i  pledge,  h^  as  Bitvch  pobs^asioh  aft  Ackst  & 
Bahiishad. 

£[ad,  theh,  Aeker  k  fialrris  the  pos^essidh  ih  laW  of  tSi» 
goods?  Certainly,  unleias  it  were  ih  some  one  etee.  And 
tor  the  picrpoBe  of  deteMainihg  Ihis  point,  we  CaH  take  judiciial 
notice  of  the  well-known  course  of  trade,  by  Which  goods  itt 
bbnd'are  extensively  dealt  ih,  at  their  ports  of  importation. 
As  if  to  ^ord  facilities  for  this  very  course  of  trade,  the  law 
allows  gbods  so  t6  remain,  ^Ih  duties  unpaid,  for  three  years; 
and  officers  of  the  customs  practically  and  habitually  recognize 
all  sortis  of  transfers  {rom  importers,  and  conisignees,  ahd  from 
the  diftererit  subsequent  holders  of  transfers.  In  short,  they 
f^e,  subject  to  the  lien  for  duties,  deiGilt  with  precisely  as  if 
stored  in  a  private  warehouse.  The  custody  which  the  offi- 
cers of  the  customs  haveJhereof  cannot,  ih  judgme)lt  of  law, 
be  deetoed  a  possession  bi*  thte  goods.  (22  1^.  Y.,  8B8.)  It  id 
rM^e!*  a  qualification  of  the  possession,  which  is  v^ted  in  th9 
keeper  of  the  bonded  warehouse,  or  in  the  consighee  under 
whose  permit  they  were  placed  there ;  and  is  a  there  restraint 
xtpoh  removal,  (n6t  interfering  with  the  right  of  possession,^ 
which  the  Sectirity  for  payment  of  duties  requires  to  be  vested 
in  thiB  government)  While  the  jpossession  is  considered  to  be  in 
the  pdrtt6ii  "who  had  them  plaosd  there ;  or  in  ilie  owner  of 


the  ^sreboujiB,  ^o  is  a&  much  tlie  ageht  oif  thi&  pefsoii  as  he 
is  (in  a  oertain  sense,)  the  agent  of  the  government.  The 
itctnaitus  is  eh<iled  when  the  goods  ar6  so  ^a!rehoused.  Af* 
ter  that,  the  carrier  has  certainly  nothing  to  do  with  the 
goods. 

In  the  case  of  MoUram  y.  Heyer  (6  Denio,  632),  it  is  held, 
that^  "  where  goods  are  placed  in  the  public  store,  under  the 
waMfttoiMiteg  tfjMm^  (either  Ih  this  ooanti7  or  in  England,) 
after  a  perfect  entry  of  them  for  that  purpose,  they  are  to  be 
considered  as  having  o(»fte  te  the  ftmemion  of  the  vendee,  at 
the  place  where  he  intends  they  shall  remain,  until  he  gives 
further  order  for  Aeir  disposal ;  and  tiie  lair  recognizes  his 
right  to  sell  or  dispose  of  them  as  he  pleases,  subject  only  to 
IIm  icwtody  0f  tJhe  oftoevs  of  ttie  revenue  tcft  the  security  cf 
Hhe  paymetit  of  the  duties,  &c  Atid  in  subh  a  case  the  right 
of  stoi^age  in  transitu  should  be  considered  at  an  end  the 
moment  the  goods  are  thus  deposited,  afker  a  peilbct  tXLtej  iot 
A«t  puipdse  has  been  made/'  The  ^^iriott  theh  eitds  a  case 
(iSfetke&ftn  T.  ThuUes  of  Knox  &  Cb.),  referred  to  m  Bfown  On 
Sales,  686,  where  goods  were  imported  and  deposited  by  the 
consignee  in  a  bonded  war^ouse^  under  the  proviBions  of  the 
statute  46  Oeotge  III,  chapter  168-^(the  statute  which  ecmi- 
mcnced  the  warehousing  system  of  England) — in  which  case 
the  court  decided  the  tramitua  was  ended.  These  cases  would 
iftistai^  the  position  that  the  goods  had  come  to  the  possession 
6{  Acker  k  Biarria,  and  Would  protect  the  defendants  under 
the  second  branch  of  our  fiictor^s  act 

Except  for  this  statute,  there  could  seem  to  be  no  doubt 
ijhat,  at  the  tline  of  ^making  the  pledge.  Acker  k  Harris  were 
in  the  legal  possession  of  the  goods,  subject  to  the  government's 
lien;  And,  under  the  statute,  there  seems  no  doubt  that  they 
were  then  in  possession  either  of  the  goods  themselves,  or  of 
a  document  of  title  mentioned  ih  the  act,  viz.,  a  warehouse- 
keeper's  receipt ;  and  whichever  they  had,  they  were  intrusted 
with  it  by  the  pTaintifis.  The  name  of  a  paper,  which  is  evi- 
dence of  title  (as  In  this  case,  '*  warehouse-keeper's  receipt"),  lis 
df  no  tnoment,  provided  it  be  a  paper  which,  Iby  the  cbursd 
Smith. — ^Vol.  X.  68 


588  CASES  IN  THE  €X>I7BT  OF  APPEALS. 

-  ■    

8turteT«nt  v.  Oner. 

of  trade,  has  the  lequisite  character  and  force  to  satisfy  the 
statute. 

In  either  view,  the  judgment  of  the  Superior  Court  should 
be  reversed. 

Denio,  Datiss,  S0THKRLAKD,  Allsn  and  Smith,  Ja.,  con* 

curring, 

Judgment  reveisedi  and  new  trial  ordered* 


SruBTxyAMT  V.  Obssb  et  ciL 


The  Tetidee  of  goods  which  had  coma  to  his  poeaesBlon,  aaoertaming  his 
inaolvencj,  deposited  them  in  warehouse  subject  to  the  order  of  the 
vendor,  and  notified  him  thereof  by  letter :  before  the  vendor  had  signi- 
fied his  assent^  the  goods  were  attached  by  another  creditor.  SM,  that 
the  title  of  the  vendor  prevailed. 

The  delivery  to  the  warehouseman  was  a  rescission  of  the  contract  of  sale 
by  the  vendee,  and  the  subsequent  assent  of  the  vendor  relates  to  the 
time  of  such  delivery :  Ptr  Smith,  J. 

An  actual  assent  to  the  rescission  by  the  vendor's  agent  is  to  be  assumed 
in  support  of  the  judgment,  upon  a  statement  of  facts  in  harmony  with 
such  actual  assent,,  and  the  absence  of  any  facts  tending  to  repel  sodi 
presumption :  Per  Dsmo,  J. 

Appeal  from  the  Supreme  Oourt  Action  to  recover  a 
quantity  of  oil  sold  bj  the  plaintiff  to  one  Wing  and  delivered 
on  board  his  vessel  at  New  Bedford  for  transportation  to  NeV 
York  for  sale.  Before  the  arrival  of  the  oil,  Wing  became 
insolvent,  and  determined  to  return  the  oil  to  the  plaintiff.  Dn 
its  arrival  in  New  York,  he  directed  it  stored  for  the  plaintiff 
with  the  defendant  KeUj}  and  it  was  so  stored.  After  this, 
on  the  9th  of  July,  he  wrote  the  plaintiff  what  he  had  done, 
and  that  it  was  impossible  for  him  longer  to  go  on  with  his 
business  and  meet  his  payments,  and  saying  that,  immedi- 
ately on  finding  that  he  must  stop,  he  stored  the  oil  bought  of 
the  plaintiff  subject  to  his  order  on  paying  charges  and  freight 
This  letter  was  posted  July  9,  and  received  by  the  plaintiffVi 
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derk  the  same  evening,  the  plaintiff  being  absent  The  plain* 
tiff^s  clerk  immediately  went  to  the  residence  of  Wing,  at 
Falmouth,  Massachusetts,  to  learn  where  the  oil  was  stored, 
found  him  the  next  day,  July  10,  and,  upon  ascertaining  where 
the  oil  was,  telegraphed  to  an  agent  in  New  York  to  take 
charge  of  it  for  the  plaintiff.  This  telegram  was  sent  him  on 
the  11th  of  July.  On  the  lOth  of  July,  and  before  the  receipt 
of  the  telegram  by  the  plaintiff's  agent^  the  oil  was  attached  by 
a  creditor  of  Wing.  The  plaintiff  by  his  agent  demanded  the 
oil,  and  offered  to  pay  charges  and  freight,  but  the  warehouse- 
man refused  to  deliver  k,  and  this  action  was  therefore  com- 
menced. The  cause  was  tried  at  a  Circuit  Court  in  New  York, 
and  a  verdict  directed  for  the  plaintiff  for  the  value  of  the 
oil,  $1,145,  subject  to  the  opinion  of  the  court  at  general  tenn. 
The  court  at  general  term  rendered  judgment  for  the  plaintiff, 
and  found  a  statement  of  facts  which  is  annexed  to  the  record, 
and  finding,  as  a  conclusion  of  law,  that  the  debtor  Wing  had 
no  property  in  the  oil  at  the«time  the  attachment  was  served 
From  which  judgment  the  defendants  appealed  to  this  court 

Wi  Bli88^  for  the  appellants. 

JEt.  Terryy  for  the  respondent 

Smith,  J.  The  delivery  of  the  oil  on  board  the  vendee's 
ship  at  New  Bedford  was  unquestionably  a  delivery  to  Wing, 
and  vested  the  property  in  him.  The  property,  it  is  j;rue^  was 
to  be  transported  to  New  York  for  sale,  but  it  was  to  be  trans- 
ported by  the  vendee  himself  who  could  have  changed  its 
destination  or  sold  it  absolutely  on  shipboard.  After  such 
delivery  it  was  not  subject  to  stoppage  in  transitu^  for  it  was 
not  in  the  hands  of  a  carrier  or  middleman.  {Inglxa  v.  Uaher* 
woodj  1  East,  515 ;  Turner  v.  Ihxstees  of  Liverpool  Docks,  6 
Eng.  Law  and  Eq.,  515 ;  Ogle  v.  Atkinson^  6  Taunt,  759.) 

But  if  this  were  not  so,  the  vendee  could  not  exercise  the 
right  of  stoppage  in  transitu,  and  the  vendor  made  no  attempt 
to  do  so.  (Story  on  Cont,  §  816.)     The  plaintiff's  right  to 
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recover  tke  eil  mosti  therefore,  be  .put  upon  other  groimdB  to  hd 
snBtaiaed. 

The  case  is  quite  paraHel  to  that  of  Atkins  t.  Bctrwiek  (1 
Strange,  165^  In  that  case  the  defefadants  were  meToez% 
living  in  London;  and  Oripps^A  Coi,  the  a^ignors  6t  the  plain- 
tiff, were  tradetiB  ait  Peno jer,  in  Cornwall  On  the  7th  of  Apri^t 
1715,  the  defendants,  upon  the  order  of  Cripps  k  Ca,  seflft 
them  the  goods  in  oontroveray,  and  gave  them  medit  on  their 
books  for  the  amount  On  the  18th  of  ICay,  Cripps  &  Cou, 
without  the  knowledge  of  the  defendants,  deposited  the  gocida 
with  a  thtfd  pezson  for  the  use  of  the  defendanta  On  the 
6th  of  June,  Cripps  k  Co.  wrote  a  letter  to  the  defendants, 
stating  that  their  afiGnirs  were  in  a  bad  condition,  and  tha^ 
for  that  reason,  they  thought  it  not  reasonable  that  the  last 
goods  should  go  to  other  creditors ;  and  that  they  had,  there- 
ft>re^  not  entered  them  in  their  books,  .but  left  them  with  a 
Mr.  Penhallow,  who  had  orders  .to  deliver  them  to  the  defen-. 
dants.  On  June  0th,  a  commission  of  bankruptcy  ^vw  issuei 
against  Cripps  &  Co.,  and  their  effects  assigned  to  the  plaintifGs. 
The  letter  of  Cripps  &  Co.  to  the  defendants  was  notfeceived 
by  them  till  the  18th  of  June,  which  was  the  first  notice  they 
had  of  the  delivery  to  Penhallow;  and  they  immediately  ing* 
nified  their  consent  to  take  the  goods  i^ain. 

This  case,  in  all  its  essential  particulars,  is  l&e  the  j)reM[it 
case.  The  goods,  as  in  this  case,  were  delivered  to^  and  the 
title  veslfed  in,  the  vendee-;  they  were  dq)osited  with  a  third 
person  by  the  v^idee  for  the  use  of  tiie  vendor  t3eiPore  the 
rights  of  creditors  attached,  <and  written  notice  of  such  deposit 
and  of  the  £Edlure  of  the  vendee  given  to  the  vendor,  and  the 
goods  actually  attached  before  the  vendor  attempted  to  reclaim 
them.  f 

In  tbe  decision  of  the  case  of  Atkins  v.  Barwick^  the  chief 
justice  held  that  '*  the  delivery  to  Penhallow  to  the  use  of  the 
defendants  before  the  act  of  bankruptcy,  and  grounded  on  a 
good  consideration,  transferred  the  absolute  property  to  them." 
FoBT£3cns,  J.,  said,  that  payment  in  satisfaction  of  the  det>t 
was  a  good  consideration,  and  "  we  will  intend  an  acceptance 
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tiU  tlM  ooniEuy  ^epews.'^  Etbs,  J.,  aai4:  "TU  precedent 
debt  ia  a  safficieat  oonsiderajtioii|  and  it.  veato  before  Aotice  [the 
title,  he  means] ;  for  it  hsii^g  p  his.  t^eoefiv  a  dig<>gfwt7ienjb 
9t3LaIl  not  be  preaii^ecL" 

I  haye  qootjed  tbia  caae  thna  fu^ j  because  it  i/»  a  leading 
(me»  ao^  if  good  law^  is  quite  conolnaiYe  oi  the  case  noif 
under  QonaideK^oQ^  This  ca^e  of  4^^^  v.  Barmck,  hsfi  hpe^. 
much  d^msaed,  and  ipuoh  questioned,  but  noli  in  anj  c^se  over; 
jn^ed.  Ia  Harrnon^  y.  JbAor  (1  Ciowp.,  125),  Wd  MaksnjU) 
said  of  it|  that|  '*  with  leapeet  to  the  caae  of  4^^  V*  Boinmek^ 
the  judgment  aeeiiQied  rights  but  the  leaaona.  wnwg^"  In 
Neaie  y.  JbS  (2  Eafrf;.,  117),  Loid  KxmroK  diacvaaed  it,  and 
aaid  that  Lord  liAJTsnUD  had  extraclj^  th^e  true  ground  on 
^ch  thaA  judgment^  if  i^  did  nofc  proceed,  ought  to  haye 
pjooeeded;  namolj,  that  the  trader^  fUiding  himaelf  in  £Bdling 
cjrciwnfltanoea,  yerj  bonesUy  did  not  accept  the  goods,  b^jt 
xeturned  thesL  BuA  this  distinction  is  obviously-  unbound 
i^d  untenable.  The  banjurupt  had  the  goods  in  possession  fo; 
some  time.  They  were  sent  him  the  7th  of  April,  and  were 
in.  his  poaaession,  and  sent  by  him  for  deppeitwith  the  third 
person  on  the  ISdai  of  ^ay^  more  tho^  forty  days  aj(tec  bein( 
deliyered  to  the  yenjdee,  or  to  the  carrier  for  ^im ;  and  we)De 
in  his.  actual  poasessilpn  when  ao  deposited.  The  title  \q 
^lem  had  absolutely  vested  before  such  deposit  They  were 
90t  intercepted  by  the  wi^,  or  the  order  of  purchase  counter- 
manded before  the  actua),  receipt  of  the  good&  But  Lord 
KiSNTOjS,  and  the  whole  Cou^  of  Sii)g's  Bench,  did  recog^ 
nize  the  caae  of  Atkins  y^  Barv^ick  as  sound  law  in  SoJU  y. 
fWi  (5  Term,  211)*  Speaking  of  the  case  under  considersr 
tiopi  Lord  EjpnroN  there  said :  ^'  I  cannot  diatingiMsh  this  oas^ 
from.  Aikjm  y.  Barunck^  on  principle ;  for  in  that  case  there 
had  beea  a  delivery  of  the  goods  by  the  B^\h^  with  the.coa- 
currence  of  all  the  parties  interested  But.  the  agreement  o| 
die  partai9S  to  rescind  1iia(  contract  put  an  end  tf>  the  aale^  afi 
if  it  had  never  taken  place."  Apy^runar,  J.,  said;  ^'  The  case 
in  Strange  spplies  to  the  present  case."  Bullsb,  J*,  said : 
<<  ^he  principle  on  which  tl^e  case  of  4^^  v.  JSippici'dfc  waiy 
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decided  governs  this."  In  Smith  v.  Field  (5  Tettn,  402),  the 
same  court  again  affirmed  the  case  of  Atkins  v.  Barunck^  and 
recognized  it  as  sound  law.  The  case  has  also  been  questioned 
in  our  courts.  In  Berly  v.  Taylor  (6  Hill,  581),  Judge  Bbok- 
80N  discusses  it,  and,  after  referring  to  the  various  cases,  says 
of  it,  that,  "  although  it  seems  never  to  have  been  overruled,  it 
would  be  difficult  to  support  it  upon  principle  without  altering 
some  of  the  fiu^ts."  But  this  was  in  a  dissenting  opinion. 
And  in  the  same  case,  Judge  Cowbn,  who  gave  the  opinion 
of  the  court,  considers  and  discusses  the  case,  and  declares 
that  it  has  never  been  overruled,  adopts  its  reasoning,  and 
affirms  the  principle  upon  which  it  was  decided,  #is  the  same 
learned  judge  had  done  before  in  Ash  v.  Puinam  (1  Hill,  810), 
where  there  was  no  dissent  to  the  decision  or  opinion.  Speak* 
ing  then  of  the  case  of  Aikins  v.  Banvick,  he  says :  "  There 
was  either  a  resale  or  rescission,  or  a  refusal  by  the  vendee  to 
accept  Call  it  which  you  please,  the  effect  is  the  same.  In 
one  case,  the  property  is  revested  in  the  vendors ;  in  the  other, 
it  was  never  divested."  / 

The  difficulty  in  all  the  class  of  cases  like  the  present  has 
been  to  fix  the  point  of  time  when  the  title  of  the  vendor 
became  revested.  The  right  of  rescission,  or  resale,  is  un- 
doubted ;  but  the  question  is,  whether  the  rescission  or  resale 
is  consummated  before  the  assent  of  the  vendor  to  such  rescis- 
sion or  resale  is  actually  given  or  expressed.  The  moment 
the  minds  of  the  vendor  and  vendee  meet  on  the  question,  it 
is  conceded,  the  contract  is  rescinded,  or  the  property  resold 
and  the  title  revested.  If  the  vendor  was  present  at  the  same 
place  with  the  vendee,  delivery  to  him  by  the  vendee  in  relin- 
quishment of  the  contract  of  purchase  would,  of  course,  com- 
pletely restore  him  to  his  original  rights  of  property;  but 
when  the  vendor  and  vendee  live  in  different  places,  it  has 
been  claimed  in  many  cases  that  the  purpose  of  the  vendee  to 
restore  the  property  was  ineffectual,  till  the  consent  of  the 
vendor  to  the  rescission  of  the  contract  was  given,  and  thal^ 
intermediate  that  period,  the  title  remained  in  the. vendee, 
and  was  subject  to  attachment  or  execution  at  the  instance 
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of  hm  creditors,  lliat  is  the  precise  question  now  presented 
in  tliis  case. 

Upon  the  principles  which  apply  to  sales,  it  is  abstractly 
tme  that  no  title  can  pass  till  the  bargain  is  complete,  and  that 
a  contract  is  not  consummated  till  the  minds  of  the  parties 
meet ;  and,  strictly,  this  rule  must  also  apply  to  agreements 
for  the  rescission  of  a  contract  It  is  only  upon  the  doctrine 
<^  relation,  in  such  cases,  that  the  titie  can  be  held  to  pass  alt 
the  time  of  the  delivery  of  the  goods  to  the  third  person* 
This  doctrine  is  generally  alleged  to  apply  in  cases  of  trust; 
and  it  is  upon  this  ground  that  the  titie  can  be  held  to  pass  at 
the  moment  the  trust  is  created,  as  with  cases  of  assignments 
in  trust  Lord  *Makspisld,  in  Alderson  y.  Temple  (4  Burr^ 
22-89),  puts  the  case  of  Atkins  v.  Barwick  on  the  proper 
ground.  He  said :  *'  The  Court  of  Chancery  would  have  inter- 
posed and  said '  the  assignees  should  not  have  the  goods  without 
paying  the  price.'  I  think  the  determination  was  right;  and 
there  was  an  actual  delivery  to  a  person  who  became  a  trustee,^ 

The  direction  to  hold  in  trust  for  the  vendor,  and  to  deliver 
to  him,  accompanied  by  a  delivery  to  the  warehouse-man,  as 
was  done  in  this  case,  and  that  of  Atkins  v.  Barwick,  is  a  parol 
transfer  or  assignment  of  the  property  to  the  vendor,  and  vests 
the  property.  The  doctrine  of  relation  in  such  case.  Judge 
CoWEN  says,  in  Barly  v.  Taylor  {supra),  applies  to  a  delivery 
of  goods  in  trust  The  delivery  was  held,  he  says  of  Atkins 
T.  Banoick,  to  vest  the  property  of  the  goods  in  them  (the  ven- 
dors) immediately,  subject  to  be  divested  by  the  dissent  This 
was  on  the  ground  that  the  trust  was  beneficial,  and  the  pre- 
sumption was  allowed  although  tiie  vendors  at  tiie  time  knew 
nothing  of  the  tmnsaction. 

This,  I  think,  presents  the  true  ground  upon  which  the 
plaintiff's  claim  may  securely  rest  The  delivery  of  the  oil  to 
Kelly,  with  direction  to  deliver  it  to  the  plaintiff,  was  a  deliveiy 
by  Wing  to  the  plaintiff^  and  vested  the  title  in  him,  unless 
he  expressly  disaffirmed  the  trust  in  his  favor.  The  trust 
was  irrevocable  by  Wing.  He  parted  with  all  daim  in  or  titio 
to  the  property.    He  did  all  in  his  power  to  restore  the  pro- 
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pertj  tp  the  yeudor.  He  acted  with  ao  hpne^jr  idiicti  ought 
to  be  encouraged  and  commended,  not  overreached  i^  nul^ 
Ufied  bj  anjr  manuer  of  technical  rules  a,t  variance  vith  equitj 
fnd  qommon  justice. 

But  the  plaintiff's  title  to  this  oil  capO  be.  8U3t«ii»ed  upon  the 
9lM:row  ground  mentioned  bj  Lord  MAKWmJ)  in  ffarmofk 
y.  Fiahar  (1  Cowp.,  125),  and  stated  by  Lord  Ks£rY(»r  in  iVood 
y.  Ban  (2  East.,  124),  thajb  the  vendee  ''did not apcqfi  the geods^^' 
"^ing,  in  this  ease,  before  the  gooda  a^yed  ia  New  Yorki 
refused  to  take  them  upon  il^  y^wBohsse^  provided  for  tbw 
atocage  y^ith  ¥^ellj  and  delivery  to  the  plaintiff  and  impnedir 
ately  advised  the  pl^intaff  of  ^e  &pt  Wing  then  ha4  Hm 
sooda  under  his  personal  oontiol  after  they*  $niyed  ft  thejt 
place  of  destination.  He  lestoied  th^m  to  the  plaintiff  im  t^ 
pnly  wsff  practicable  under  the  circumstancef. 

I  thinjit  the  judgment  below  rights  and  that  the  aarae  should 
be  affirmed. 

Dsyio,  jr.  The  law  of  stappagii  in  timmiu  has  no  applica- 
tion to  this  casa  The  oil  was  delivered  to  the  purchaser  oa 
board  his  own  vessel ;  and,  moreover,  supposing  it  had  ever 
beei^  in  the  hwds  of  a  carrier,  it  had  amved  at  its  de&tinatioii| 
and  had  passed  ^nto  the  actual  possession,  or  at  least  had  ooxos 
tinder  the  absolute  control,,  of  the  plamtiff ;  and  it  was  ini  ^ 
9ense  om  its  passage  to  him. 

If  the  judgnjient  can  b&  anstainied,  it  must  be  either  upoi^ 
tthe  grouQid  of  a  rescission  of  the  contract  by  the  mutual  o(hi« 
sent  of  seller  ajid  purchaser,  or  of  a  leeonyeyance  and  r^ 
delivery  of  tlie  goods  to  hii?a,  or  to  a  ih^rd  person  (or  his  u^ 
in  payment  of  the  debt  contracted  by  their  purchase,  and  bj 
yri^  of  preference  ii\  £Ei,vor  of  .the  plaintiff  as  a  creditor;  and 
I  tiiink  it.  ca^  be  sv^^taiued  oa  the  first  of  these  g^ua^Bt 
The  statement  of  facts  is  not  as.  precise  as  could  be  desire^; 
^X  it.  is,  not  staM  in  it  whether  the  pimtiff '#  <?Ierk  hfbd  or 
had  npt  such  a  coAtrol  of  the  busif^ess  of  his  principal  af 
%i^ho^zed  hijUt  to  apt  upon  the  (^mmunioation  of  Wii^g;  i^ 
^l^t.  deternainalipnj  he  <?ame  to  upon  the  receipt  of  Wipsff 
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letter;  or  what  he  said  to  Wing  when  he  saw  him  on  the  10th 
JFaly.  If  be  bad  the  general  authority  of  a  maDaging  clerk« 
in  the  absenoe  of  his  principal,  and  if  he  immediately  elected 
to  take  back  the  goods  in  parsoanoe  of  the  offer  of  Wingi 
and  communioated  that  determination  to  Wiog,  and  went 
about  securing  the  actual  possession  without  unnecessary  da* 
lay,  I  think  thai  would  be  a  sufiiGient  rescinding  of  the  saldt 
As  the  letter  of  Wing  did  not  mention  the  place  where,  or 
the  pecson  with  whom^  the  oil  was  stored,  the  only  thing 
which  the  derk  could  do  was  that  which|  in  effect,  he  did  dO| 
namelyi  to  see  Wing,  and  ascertain  these  necessary  feictB^ 
This  could  not  be  brought  about  in  time  to  send  to  New  York 
until  after  the  service  of  the  attachment  .  But  if  the  clerk^ 
with  sufficient  authority,  consented  to  receive  back  the  oil, 
and  communicated  such  determination  to  Wing  on  the  lOth^ 
when  he  went  to  Falmouth,  I  think  the  sale  was  rescinded ; 
and  although  the  attachment  was  levied  on  the  same  day,  il 
does  not  appear  that  it  was  prior  to  the  interview  with  Wing» 
The  case  of  SaUe  v.  Field  (5  Term,  211X  and  Smith  v.  IVeld 
(id.,  402),  are  in  point. 

By  the  application  of  the  rules  by  which  we  examine  cases 
brought  here  upon  statements  of  facts,  I  think  we  ought  to^ 
intend  that  the  circumstances  which  I  have  suggested  as  neces- 
sary to  a  perfect  rescission  existed  in  this  case.  It  is  incumbent 
on  the  party  appealing,  to  show  that  the  judgment^is  contrary 
to  law ;  and  it  ia  not  sufficient  that  the  case  is  so  imperfectly 
stated  that  the  law  applicable  to  it  cannot  be  ascertained.  If 
we  applied  to  such  cases  the  principles  by  which  special  ver*^ 
diets  are  tested,  scarcely  a  judgment  which  is  brought  before 
us  could  be  sustained.  In  cases  of  special  verdicts  theiinquiry 
is,  whether  £icts  enough  are  found  to  sustain  the  judgment 
If  not,  it  is  reversed.  But  in  such  cases  as  the  present,  the 
question  is,  whether,  upon  the  facts  stated,  we  can  adjudge 
that  the  judgment  is  contrary  to  law.  Unless  we  come  to 
such  a  cqfxdusion,  the  judgment  must  be  an  affirmance.  The 
&cts  which  are  stated  in  this  case  are  perfectly  consistent  with 
those  which  I  have  considered  as  essential  to  constitute  a 
RHrra.— Vol.  X.  e9 
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fissoisskm  df  libe  fiule.  Th^  derk  iM^ted  a»  diotigb  h^  lu/ 
altfaority  ta  aecept  the  dffef  of  Witigt  eoatftikied  in  i\»  letter  ;^ 
1^  he  aenl  a  meai»ig)&  to  IfPcNT  York  to  tbe^  {dai»Ci(Pg  oorfetf* 
fotidi^ni  to  tdce  pofiaeaslott  of  thtd  oil  ds  Axm  fli  he  AseertMleA 
#faete  it;  watf  dioi^ed  He  fluted  th^ii|ghbiii  m  tfaoogk  deters 
ifiined  to  tMept  die  oflisred  ftbttudotiiiiefxt  of  A«  piiiclaBe.  It 
ii  Bot  fomnd^  in  «o  ntaify  words,  ttM  Ike  told  Wittg  thiU  be 
would  take  the'  pmpettf  bMk ;  bat  il  m  staled  thtt^e  objett 
of  bijs  jontOi&f  to  Fa^motttb)  Where  Wing  insj.  irai  to*  moartsia 
W&ere,  that  is,  in  wbat  elotehouse^.  or  With  wliat  peiaon,  the 
oil  wad  dtored;  aad  itkunediflildy  on  bis  mttfrn  he^Kqpttlehed 
lbs  telegrapblo  messiAge  to  Kew  York  to  tak»  tbe  dtolivery  of 
it  for  th€^  pkintiff.  The  idea  tha«  ftie  m«Hige  to  tbose  ooc^ 
xespondeiita  wae  to  make  a  teiaoire  uiuler  the  law  of  stoppagt 
in  transHu  ia  not  found  in  the  case ;  and  it  ii  improbable,  u^ob 
iHe  facts  Which  are  fonnd.  It  Would  be  absntd  lo  attemfi  ta 
Aiake  a  seizure  aode^  the  Jaw  of  0icpfaff6  in  traniita  when  tfaa 
goods  had  reaobed  tbe  pumhaser's  hands  at  ike  pkoe  of  d^sti-' 
totioD j  and  he  had  placed  them  in  the  hands  of  a  tbiid  peAoa 
for  the  use  of  the  seller,  and  had  given  bim  Aotioe  to  eome 
asnd  take  them.  Tbe  fiu^ts  act naliy  found  being  in  bannonj 
#lth  ike  supposition  that  the  ti&tk  notified  Wing  thai  tfai^ 
pJainlaff  ateeptedbis  oflS^r,  it  was  the  bosinen  of  tbedefeadanly 
S  be  would  impeach  tbe  judgment^  as  being  ligainst  law,  to 
bare  procured  a  statement  which  should  hare  afllrmed  tbs 
£sput6d  &cttoi>e  jsucbasbeAssufnesittobe*  for  these  tear 
st^,  and  intbout  ^jcamining  the  further  quesdons  alluded  to^ 
Iilm  fttf  the  affirmadoe  of  tbe  judgmentof  the Sqireme Courts 

All  tiie  judges  ooneioied  in  the  jndgnlent,  wiiboat  ibdioait' 
ittg  upon  which  of  tiie  opinions  tbey  based  their  detafmin*' 
I  tioh. 

Judgment  affixmed. 


AtM/UKiWam,  ijML  iM 


VMiMftf  and  Hatkniii;  iMk  qf  Q««M»%  WadmrarOi. 


woMSL  et  at 

^7  ti^  l^TepifQni  of  itp  paUi^  indonfspeqt  99A  <^K^f rj  U>  biQt 
beforo  mati^ritjj  for  a  vajluable  Qonaider^Moi^  though  ooupted  with  tha 
statemeat  that  it  waa^  "by  the  Bank  of  CommeMe,  in  the'  dty  of  New 
York,  which  than  h^  the  Bame,'*  preeented  for  pi^rmeni  at  another 
benk  ia  th»ieitgp,  wl^eie  it  wa»  j^i^ysbl*. 
TE^  8t«tw(ieiit  m  c^igpec^  t^  tb«  Bf^^of  Cpni«9#i<Q»  VfifMrtf  o^f  f  Mding 
f8  ^e  pl^tifT'A  «fent  Car  cpU^etion,  vifi  no^  p^n^^rship. 

AfpsaIi  fWnn  the  Superior  Court  of  the  city  of  Btiffido* 
The  complaint  stated  the  making  and  indorsement  of  a  pro- 
missorj  note  for  |12y500,  dated  at  BuffiJo,  and  payable  at  the 
Bank  of  North  America,  in  the  city  of  New  York,  and  its 
deliyery  to  the  plaintiff  before  maturity  for  a  valuable  conside- 
ration  and  in  the  ordinary  course  of  business.  It  further 
averred  that,  on  the  day  of  its  maturity,  the  note  ''  was,  by  the 
Bank  of  Commerce  in  New  York,  which  then  held  the  said 
^te^  tbTai;£h  ^  x^ol^rj  pubUo,  pr^oeuted  at  thf)  B^  of  fTort^ 
Amenoa  to  tbe  pajiog  teller  therein  ^r  payaient)  md  pnyocient 
was  demanded  and  refqaed.'*  Theve  was  no  other  allegation 
of  ownership  of  the  note  bj  the  plaintiiE  The  maker  and 
indorser  joined  in  a  demurrer  to  the  complaint,  ^hich  was 
overruled,  and  the  defendants  appealed  to  this  cpv^rt 

499»a^ /.  ^JK7, 4)r  t>^  «|ipeUt^ 

John  I/iio^on^  fi)r  the  respoadept 

Br  VHS  OoiHKCL  The  only  ground  on  whioii  the  demnnor 
mtbia  ease  iiscraght  to  he  ■uilatDed  18,  that  the  plaintiff  shows 
BO  titlB  io  the  biU  of  frzofaaoge  whieh  is  the  subject  of  the 
aetion,  but^  im  Ibe  ooiitnijf  that  title  i^  shown  out  of  the  plain«? 
tiff  op  the  &oe  of  &e  eom[daint  This  objection  has  bardlj 
tjhe  merit  of  plausibiiity.  The  oomplaint  avers  the  making  aiul 
iiwIoraiMmnt  of  the  bill,  and  that,  &r  a  valuable  consideration^ 
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in  tbe  usual  ooorse  of  business,  and  before  maturity,  it  was 
transferred  and  delivered  to  the  plaintiff.  The  other  allegation 
in  reejpect  to  it  is,  that^  on  tbe  day  it  fell  due,  it  waS|  ''bj  tbe 
Bank  of  Commerce,  which  then  held  the  same,"  presented  for 
payment 

This  is  not  an  allegation  of  ownership  by  the  Bank  of  Com- 
inerce,  bui;,  at  most^  of  a  deposit  of  the  note,  and  a  holding  of 
the  same  as  the  agent  of  the  plaintiff)  and  for  the  purposes 
of  presentation ;  tbe  note  being,  by  its  terms,  payable  at  a  bank 
in  tbe  city  of  New  York,  The  &ct  of  the  possession  of  a  note 
at  the  time  of  its  presentation  is  of  itself  prima  foteie  evidence 
of  ownership,  and  unless  the  title  is  specifically  denied,  its 
production  on  the  tria^  will  entitle  the  plaintiff  to  recover 
upon  it 

Judgment  affirmed. 


£hlb  v.  The  Chittenakgk)  Bakk. 

A  dividend  of  the  profits  of  a  banking  association,  declared  by  the  direo- 
tors  ''payable  in  New  York  State  curreDOj/'  is  {wyablein  cash.  The 
direotoTB  have  no  aathority  to  declare  it  payable  otherwise. 

Evidenoe  of  an  nnderstanding  by  the  cashier  that  "State  correnoj** 
meant  country  bank  notes  current  in  New  York  city  at  a  discount  of  a 
quarter  of  one  per  oent|  but  not  showing  a  general  usage  in  that  sense, 
is  inadmissible. 

Appeal  from  the  Supreme  Court  The  plaintiff  sued,  as 
a  stockholder  of  the  bank,  to  recover  fifty-six  dollars  due  him 
for  a  dividend.  Upon  the  trial  it  appeared  that  the  defendant 
was  a  banking  assooiation  organized  under  the  general  law  of 
18S8.  The  directors  declared  a  dividend  of  four  per  cent^  pay- 
able, by  the  terms  of  their  resolution,  "in  New:  York  State 
eurrency/'  l%e  referee,  under  exception,  allowed  the  cashier 
to  testify  that,  by  the  terms  "  New  York  State  ourrency,"  he 
understood  bills  that  are  quoted  at  a  quarter  of  one  per  cent 
below  par  in  the  city  of  New  York.    The  plaintiff  demanded 
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his  dividend  in  specie  or  in  the  bills  of  the  bank,  nrhich  wsf 
refused ;  the  defendant  tendering  to  him  the  bills  of  solvent 
country  banks  of  this  State  (other  than  its  own),  which  were' 
current  in  New  York  city  at  a  discount  of  one-quarter  of  one 
per  cent  The  referee  reported  in  fiivor  of  the  defendant,  and 
the  judgment  entered  upon  his  report  having  been  affirmed  at 
general  term  in  t^e  fifth  district,  the  plaintiff  appealed  to  thip 
court 

Charles  Stebbins^  for  the  appellant 

Sidney  2!  FatrchUd^  for  the  respondent 

Wbight,  J.  I  am  for  reversal,  for  the  following  reasons : 
1st  The  dividend  declared  and  demanded  was,  not  of  cur 
rent  or  uncurrent  biUs  or  property  possessed  by  the  bank 
(which  might  be  specifically  divided  amongst  the  stockholders), 
but  was  a  portion  of  the  surplus  or  net  earnings  of  the  asso- 
ciation. It^waa  a  dividend  of  $6,000  of  cash  profits  realised; 
and  set  apart  as  due  to  the  stockholders.  So  much  of  the  cash 
earnings  of  the  association  were  withdrawn  from  its  business 
and  divided  pro  rata  amongst  the  stockholders  as  the  earnings 
of  their  capital  invested  in  the  stock.  The  bank  became  the 
debtor  of  the  stockholders  when  the  dividend,  by  the  terms  of 
the  resolution,  was  payable.  I  think  that  the  stockholder  was 
entitled  to  demand  his  dividend  in  money ;  and  that  an  offer 
to  pay  m  uncurrent  bills,  of  banks  that  might  happen  to  be 
solvent  when  such  dividend  was  payable,  would  not  exonerate 
the  association.  If  the  terms  ''  New  York  State  currenqr,'' 
employed  in  the  resolution,  mean  anything  other  than  mooierf^ 
or  mean,  as  the  cashier  seems  to  have  understood,  bank  bilLp, 
that  are  quoted  at  a  quarter  per  cent  below  par  in  the  city  of 
New  York,  there  wa^  no  audiorify  in  the  board  of  direetOM 
to  declare  that  a  dividend  of  the  cash  prc^ts  of  the  bank  should 
be  p^d  in  depreciated  bank  notes. 

2d.  I  think  the  question  put  to  the  cashier:  ^' What  do  you 
understand  by  New  York  State  cvaremcyj"  was  incompetent 
and  inadmissible.    His  understanding  of  Uie  phrase  was  immf^- 
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WAAf  ^nd  tlie  etideiilc^^  not  tend,  in  any  degree,  to  show  ia 
Vbat  oeiite  the  diitc^din  ufiderstood,  br  for  wluit  pti tpoee  tbej 
^(died  it  ^  %li^  ftifiOlfitiM.  The  tetm  ''Ntw  Ytok  State  cur* 
Kticy "  MiBtUt  be  held  id  ineati  i^hat  the  6rdiiiaary  iigiiificatiGii 
bf  tUoie  i^ofrds  ittply,  ^^nlett,  by  sonoe  genend  known  wa^ 
IfbttEe  vDt^er  tedimddl  nMnliig  dan  be  sttaohed  to  it  Tk»  tdi^ 
^c^^  df  the  taehlet  ia  te'whlit  he  nndenrtood  1he{»1iraae  to 
mean,  did  not  tend  to  prove  any  snch  known  nsage;  oriiist 
the  directors,  when  they  used  the  term  in  their  resolution  mak- 
ing the  dividend,  understood  it  ds  he  ^d. 

The  jud^ent  should  be  reversed^  and  a  new^  trial  ordered, 
with  coats  to  abide  event 


Judgraent  reversed,  and  new  trial  orftred. 


Ill  n  I 


%li6n  ii6ti?)e  of  chang:e  of 'flnh  nkme  Is  relied  upon'toexdtienite'kVetr- 
tihg  fkHSabTj  Mok  t^^  'tBU#t  show  that  lie  bn  Withdr&Wn  thotn^tlfte 
traahieM.    A  cfaiai|^  'Mt  iodioaliog  this,  is  in^rfloMBit  %o  ^^ettm 
(    upcm  iaqilirj'. 

Accordinglj,  whore  one  of  three  brothers,  under  the  6nn  of  Worten^ke 
ififfothe'rs,  retired,  and,  l>eing  succeeded  by  H.,  the  fiim  WUft  OhBti|;ed  tO 
'■  Wbitebdtke  ^thchrs  -de  Ob.,  —  AM,  that  adtoler  *mAi  ^  ftna  "if^ 
•  NmensntM  lli  tasamfayihiit  all  the  fo^er  i>ntne#8  Tenniliedin  the  bun- 
.  peps,  an^^  uetil  'notiee  to  the  oontrtzy,  the  brother  who  had  retired 
continued  liable. 

Affms  ^  !£e  i^i^rdNi^  t!6i^  «tti  a  %fo«B  fop^toa«4,  tsodk 
4lf&y  «,  I8B9,  %  '^m^i^fMyht  %^.  ^  <3b.''^  die  Wd^^tf 
•ftie  plsSii^fib,  ^Iddlfflifi  mih  date.  IWfbMe,  <h«t  tbe'd^to- 
a^jit^  DaVid  1).  A.  "^oi^tendyk^^as  tidt  a  |]«iitnet  <tf  l!be  Iftrm 
^Mo  irere  the  ^m^bsis.  Tb^  evidM6e^  sh^^ed  ^t  ^  il^aa  liiSt 
i|n  fliet  MM&  pa^i^i^.;  btit  ^e  tOt&n&ffli  <lhiinied  4h«t  lie  iir«s, 
neverthelesa,  liable  to  them  tlpon  ^he'  naie^  under  die  Isfw  ef 
^^a^nersbip.  tt^pfXtttedtbit^  feywmettmeyrtcartoB^tAtfoer 
1, 1858,  thiree  brotbcMi,  the  ^Msftidtfiita,  Sa^d  9X  lA^  Utaaa, 
'Md  John  B.  Wcttrtotfdjrke,  iNiim^fs^uml^i^it^xaa^ 
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the  firm  name  of  Wortepdjke  Brothen  in  the  jog^  ot  New 
Tork;  and  that  the  plaiatifi^,  a  manu&ctuatig  corporation  at 
Mechanicsville,  had,, in  the  jear  1858,  and  prior  to  the  let 
Septomher,  sold  to  that  firm  goods  on  credit  at  different  timecfi 
to  the  amount  of  more  than  |(K)0.  Qn  aaid  first  digr  of  Sep- 
jtember,  the  firm  was  diaso^ved;  and  .a  new  Rr^  was  formei} 
on  t^e  same  iSUijj  con^ting  of  |saap.!&i^d,  John  B.  Wortei^- 
dyke,  and  of  Pet^r  R  Hofipo^an^  the  other  defendant^, who  ws^ 
then  first  introduced  pto  the  concern;,  and  t}iereafler  this 
new  firm  transacted  the  same  k;ind  of  biia^eaa,  iin  ^e  sgm^ 
store,  under  the  fii^n  joame  of  Wortendyke  Brothers  &  Co.^ 
and  Chey  kept  the  sign  of  Hlq  former  firm  oyer  the  stpra 
'The  plaintiffis  had  no  actual  notice  of  the  witjhdraw^  of  P.  It 
\A.  Wortendyke  from  the  firm ;  hut  a  notice  of  the  disscdutac^ 
which  disclosed  the  pames  of  the  partners  gf  l>oth  firn^s,  waii 
immediately  published  in  two  daily  papers  jnll^ew' York,  ai\d 
the  publication  was  inserted  during  four  weeks.  The  pl^- 
1it&  continued  to  furnish  goods  to  the  conc^em  on  credit  ^aftfC^ 
the  dissolution ;  l!he  orders  for  whicfh  were  transmitted  to  them 
1>y  letters,  signed  "Wortendyke  Brothers  k  Co.  The  note  sued 
on  was  given  for  the  price  of  the  goods  tlius  ftimished. 

The  referee,  before -whom  the  case  was  tried,  lield  thftt 
^avid  D.  A.  Wortendyke  was  liable  on  the  note  with  the 
o^her  ddendants.;  but  Uie  court,  at  general  term,  on  his  i\ppeafl, 
reversed  this  judgment,  so  far  as  he  w^  implioated,  an^ 
ordered  a  new  trial  as  to  him ;  from  which  order  the  ^laintiA 
appealed,  givingihe  usual  stipulatiop.  ^e  case  was  submit^^ 
ipn  printed  Inrkls. 


X.  F.  PtOmijf&t  ike  App^Uants. 

J)xmo,  J.  The  defendm^B  cojimsjeil  .Uiaifits  .t]^|bt  the  t^(^ 
dealing,  iirhiphf  fcrmed  ^he,co|Dai.dw  of  the^ptefSTsed  pi^, 
jfras  npt  w^  the  firm  with  whieh  the  .plain^ifib  had, j^i^T^Qiiislj 
.dealt;  and  that  the  rule  requiring. ^igtifle,  in  ja^er  ,tK)H?fl|t€flt 
;Bi:ioTO«r,jpitttel53^  wbo,  h|d  ,pejwi>:bej»^i»*^ 
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apply.  This  argument  is  not  satisfactory ;  for  in  erery  case 
where  a  partner  has  withdrawn,  and  there  is  a  farther  dealing 
with  the  remaining  partners,  nnder  such  circomstanoes  as  to 
leave  the  retiring  partner  responsible,  the  contract  is  not 
between  the  creditor  and  the  former  firm,  bnt  it  is  with  a  new 
firm,  which  the  creditor  has  been  led  to  believe  still  embraced 
the  partner  who  has  in  &ot  gone  out  The  bare  fiict^  there- 
fere,  of  the  dissolution  of  the  old  firm  and  the  creation  of  a 
new  one,  with  which  the  credit  sought  to  be  enforced  was 
had,  and  which  did  not  embrace  one  of  the  old  partners,  is 
not  conclusive  against  the  plaintiffii.  Indeed,  it  is  upon  such 
a  state  of  facts  that  the  question  is  generaUy  presented.  The 
liability  of  the  defendant  depends  upon  other  considerations. 
17or  does  the  circumstance  that  another  partner  is  actu&lly 
introduced  into  the  firm  furnish  a  conclusive  reason  against 
the  operation  of  the  rule.  If  the  creditor  is  not  informed  of  . 
the  fact,  as  where  the  same  firm  name  is  used,  and  the  same 
kind  of  business  is  transacted,  and  some  of  the  former  part- 
ners remain,  the  creditor  may  still  hold  a  member  of  the 
former  firm  liable  though  he  has  retired.  Here  the  same 
business  was  carried  on  at  the  same  place,  and  a  portion  of 
the  partners  were  the  same.  But  a  new  firm  name  is  intro- 
duced ;  and  upon  that  alone  the  present  question  arises.  If 
the  change  in  the  name  were  such  as  to  indicate  that  the 
defendant  was  no  longer  a  partner,  there  would  be  no  pretence 
for  holding  him  liable.  Cases  of  that  kind  are  reported. 
There  was  a  firm  of  bankers,  transacting  business  under  the 
name  of  Dickenson,  Gbodall  &  Fisher,  with  whom  the  plaintiff's 
testator  kept  an  account.  In  1799,  Fisher  ceased  to  be  a 
partner,  but  the  plaintiff  continued  to  deposit  and  draw ;  and 
in  1805  the  partnership  became  bankrupt,  having  a  balance  in 
their  hands  of  $2,000  to  the  credit  of  the  plaintiff's  testator. 
No  notice  of  the  retirement  of  Fisher  had  been  given ;  but  it  • 
appeared  that,  immediately  after  he  had  withdrawn,  the  tes- 
tator was  furnished  by  the  bank  with  printed  checks,  addressed 
to  Dickenson,  Goodall  k  Co. ;  and  subsequently,  when  another 
Dickenson  was  taken  into  the  firm,  the  checks  were  again 


ALBXNT,  JUNE,  1862.  558 

(  \ 

American  Linen  Thread  Oompanj  «.  Wortendyke.  * 

changed  to  Dickenson,  Goodall  k  Dickenson.  The  testator 
.made  use  of  these  checks ;  a  great  number  of  which  he  filled 
np,  signed  and  caused  to  be  presented.  The  question  was, 
whether  Fisher  remained  responsible  for  the  dealings  which 
.took  place  after  he  had  withdrawn ;  and  it  was  held,  that  he 
was  not  responsible.  Lord  Ellsnborouqh  said  that  when 
the  testator  had  been  accustomed  to  draw  upon  checks  fur- 
nished him  with  the  name  of  Fisher,  and  others  were  sent 
him  with  the  name  of  Fisher  omitted,  before  using  these  it 
became  him  to  inquire  what  change  had  really  taken  place; 
''and  when  he  did  continue  to  use  them,  I  mupt  presume  (he 
added)  that  he  was  perfectly  well  aware  that  Fisher  had  retired, 
and  that  he  continued  to  deal  with  the  house  upon  the  credit 
of  tte  other  partners."  {Barfoot  v.  GoodaU^  8  Campb.,  147). 
A  case  of  the  same  nature  was  lately  decided  m  the  Supreme 
Court  of  this  State.  There  was  a  firm  of  Hewett  &  Co.,  con- 
sisting of  the  defendants,  Henry  and  William  B.  Hewett 
They  dissolved,  but  gave  no  notice  of  dissolution*  Aftei;- 
wards  the  plaintiff  sold  gopds  to  William  B.  Hewett,  charged 
them  to  him  and  made  out  the  bill  in  his  name,  and  fiaally 
took  his  individaal  note  for  the  amount;  he  declaring,  as  it 
was  proved,  that  Henry  was  still  interested  with  him,  and  that 
they  were  using  his  individual  name  in  the  business  for  some 
purpose  relating  to  the  collection  of  debts.  It  was  veiy  cor^ 
rectly  decided  that,  when  this  new  name  was  introduced,  the 
plaintiff  was  bound  to  ascertain  to  whom  he  was  giving  credit ; 
and  that  the  fiedse  declarations  of  William  did  not  affect  the 

question. , 

These  two  cases,  it  seems  to  me,  stand  upon  the  ground 
that  the  name  of  the  firm  was  altered  in  such  a  manner  as  to 
indicate  to  those  dealing  with  it  that  the  person  sought  to  be 
charged  with  the  subsequent  dealings  had  withdrawn.  In  the 
first  case,  the  name  of  Fisher  formed  a  part  of  the  title  of  the 
old  firm.  When'  a  name  was  subsequently  adopted,  in  which 
the  name  of  Fisher  was  omitted,  any  one  would  understand 
that  he  had  ceased  to  be  interested.  So  in  the  other  case: 
the  name  first  used  showed  that^  prima  Jacie^  there  was  mora 
SuiTH.— Vol.  X.  70 
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than  one  partner;  that  Henry  and  William  Hewett  were 
trading  under  that  name.  The  name  subee^uenilj  adoptee^ 
and  under  which  the  dealing  in  dispute  was  had,  showed,  to  a 
oommon  intent,  that  there  was  only  one  person  oonoerned; 
namely,  William  B.  Hewett  To  be  sore,  the  plaintiff  -wiy 
told  that  £[enry  was  still  interested,  but  that  was  fiUse;  and 
Henry  wto  not  responsible  for  the  deception.  If  the  plaintiff 
was  deceived  by  that,  it  was  his  own  misfortune.  But  the 
defendant  was  responsible  that  the  business  should  not  fae 
continued  under  a  name  calculated  to  deceive  the  world  or 
former  dealers  with  them ;  and  he  could  not  be  charged  wifh 
neglecting  any  necessary  precaution,  when  the  name  used  in 
the  subsequent  dealings  was  such  as  to  indicate  that  Ixe  was 
no  loiter  ocoioerned.  I  will  ^ow  mention  a  case  where,  jd- 
fhough  thcDB  was,  in  effect,  a  dissolution,  and  the  oi^ganizatiQn 
of  another  firm  with  a  different  name,  the  retiring  partner  was 
held  liable^  because  the  change  of  name  did  not  indicate  that 
he  was  the  partner  going  out  {ffotve  v.  Thayer^  17  Pick.,  9.1} 
The  defendants  were  Thayer  and  Fellows,  ^irho,  together  witb 
one  Colton,  were  claimed  to  have  been  in ,  partnei^hip  until 
June  28, 1880,  when  a  dissolution  took  place,  and  the  bu^- 
ness,  which  seems  to  have  been  the  carrying  on  of  a  boarding 
school, « was  oonitinued  bj  Fellows  and  one  llil'ewton.  The 
j>laintiff  had  furnished  provisions  for  the  use  of  the  institu 
tion,  lx>th  before  and  after  the  change ;  and  the  question  was, 
whether  Thayer  was  liable  for  those  furnished,  after  bfc  had 
ceased  to  be  interested.  Before  the  change,  the  firm  name  of 
Colton  &  Fellows  was  used ;  and  afterwards,  that  of  Newton 
A  Fellows  was  adqpted ;  and  during  the  whole  time^  the  name 
of  The  Mount  Pleasant  Institution  was.  also  employed  to  some 
extent  in  their  dealings.  It  will  be  seen  that  the  name'  d[ 
Thayer,  whose  liability  was  alone  in  contest,,  was  not  found 
in  either  title;  but  the  cbange  firom  Colton  &  Fellows  to  Newtgn 
ft  FellowS'Showedyjmmcr/zcia,  that  Colton  bad  wi;^drawp,  and 
'that  Newton  had  l)een  taken  in.  Hence,  the  defendant's  point 
wi^  that  .if  the  plaintiff  knew  that  Colton  had  ceased  to  be  a 
.member  of  the  firm,  it  was  inJiaw  a  notice  to  him  of  tbe  dissolu- 


AmnricMi  UDea  Thread  Ornkprnj  ••  Woctea^jte* 

titat>ftiie|>«rlnenhipfl8toiJlitoaieabenj  lliati  bgr  the  witli^ 
it&MBl  oi  0A6  pgitner,  the  identity  of  the  ptrtoenhap  was  de^ . 
iMrogred{  tud  that  if  the  pkintiff  doubted  the  ie8penflibilijk7  of 
the  new  fltm,  nukes  Thfl^er  mm  liable  for  their  eontnctii  he 
should  lisve  inquired 'whetlner  he  ixmikaopi  to  be  a  member 
The  ehairt^  to  the  jvry  was,  that  the  ehange  of  the  firm  from 
Gollon  Ji  Fellows  to  Newton  &  Fellows  had  no  tendency  It 
prove  that  Thayer  had  ceased  to  be  a  poiaec^  if  it  were  shown 
that  befiire  that  tioM  he  wns  a  |»artiier;  but  if  the  plaintilf 
IttfeW  of  the  ohaaifQ^  and  knew  diat  after  thai|  Newton  4 
FeUowft  only  were  answerable,  <the  phdBikiff  co«ld  netreoover 
tbr  the  snpf^ies  snbsequentiiy  fanisbed.  On  a  review  of  this 
ehaige,  npon  exeei>tions,  after  a  verdict  for  the  plaintifl^  it  was 
held  to  be  ooneet  The  oourt,  Iqt  C9uef  Jnstioe  Skaw,  who 
drew  «p  the  opkuon,  said:  ^^  When  a  basinflBs  is  nanied  M 
1^  three  w  niore  ^  partners,  ^nd  one  withdrawal  or  one  is 
added,  er  both,  and  iM>liGe  thereof  given,  and  the  bnsiness  as 
earried  on  as  before^  those  as  to  wJiom  no  notice  is  {(iven  mast 
fee  presomed  to  hold  the  same  rdation  to  like  ocmoem  that 
Ihey  did  befiire;  and  snch  change  fomishes  no  piasnmption 
that  the  others  hai«  'oeased  to  be  portnenk  If  the  pkintiff 
lK!aew  that  Golton  had  withdrawn,  and  cessed  to  be^aparteei^ 
il  Was  not  in  law  a  notice  to  the  plaintiff  of  the  dissolation 
^  the  partnership,  as  to  all  its  members,  to  the  effect  con- 
.ftmded  fi>r,  and  to  the  purpose  for  which  that  proposition  wm 
«d^^aneed,  namely,  to  exempt  the^ther  members  from  liability^ 
or  if  it  wa9,  in  a  certain  sense,  evidence  and  notice  of  the  dis- 
wlntioB  0!  the  same  ideatioal  gpartnemhqf^  that  existed  before, 
lit  was  j%  the  saiae  time  efHdetioe  and  notice  of  the  formation 
)tf  a  new  partnership  amoqg  all  theiemainiag  members  of  tto 
'Arm  to  <;anry  on  thesatne  bnsiness,  holding  the  same  relation 
4o  its  customers  and  the  public.  With  the  singk  exd^ption 
implied  by  ihe  ftot  that  the  retiring  partner  will  >be  no  longer 
liabk  for  new  OouMcts,  and  that  the  aoeeding  partner  will 
4h(&tocefoFwaid  'bacome  Uable.'*  He  wadded,  that  ''the  with- 
tdMwat  ol  <one  ^partner  other  than  •th»  deflmdant^  Thiiy  er,  ^md 
4ke  "atosssion  of  smother,  the  basinessin  other  leqpeetsgouig 
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on  as  before,  was  not  evidence  fix)m  which  a  jnrjr  should  into 
a  dissolution  in  respect  to  the  defendant^  Thayer;  bat  if  he 
knew  that  by  the  new  arrangement  Newton  &  FeUows  alone 
were  to  compose  the  partnership,  before  he  furnished  the  sup* 
plies,  the  defendant^rThayer,  would  not  be  responsible."  None 
of  these  cases  can  be  regarded  strictly  as  authority ;  but  being 
the  judgments  of  respectable  courts,  acting  upon  the  princi* 
pies  of  the  common  law,  we  should  prefer  to  follow  rather 
than  depart  from  them,  unless  they  seem  inconsistent  with 
soand  reason  or  with  legal  analogies.  The  proposition  which 
they  all  tend  to  establish,  and  which  is  distinctly  laid  down 
in  the  last^  is,  that  when  a  notice  of  a  change  of  firm  name  is 
relied  on  to  exonerate  one  who  has  been  a  partner,  such  change 
tnust  show  that  he  has  withdrawn  from  the  business;  and  any 
change  which  does  not  indicate  that^  does  not  put  dealers  with 
the  concern  upon  inquiry.  They  may  safely  assume,  until 
they  have  notice  to  the  contrary,  that  all  the  former  partners 
not  apparently  affected  by  the  change  of  name  yet  remain  in 
the  business.  There  is  certainly  some  foroe  in  the  argument 
that,  where  any  change  is  made  in  the  members  of  a  copart- 
nership, the  identity  of  the  commercial  society  is  destroyed ; 
•and  that  the  arrangement  which  takes  its  place  is  substantially 
a  new  society;  and  that  parties  proposing  to  deal  with  it 
must  ascertain  who  its  members  are,  in  the  same  manner  as 
though  it  had  no  connection  with  any  previous  arrangemeni 
But  I  think  that  position  would  be  likely  often  to  sacrifice 
substantial  justice  to  considerations  of  form.  The  present 
case  affords  a  pretty  striking  instance  of  the  superior  equity 
of  the  rule  laid  down  by  Chief  Justice  Shaw.  The  three 
brothers  Wbrtendyke  were  in  partnership,  and  the  plaintiff 
may  be  supposed  to  have  known  of  whom  that  firm  was  com- 
posed. The  name  which  they  gave  it  indicated  that  it  was 
composed  of  several  persons  of  that  name,  who  were  brothers. 
As  to  that,  there  was  no  change  eflfiscted  by  the  new  name:  it 
was  still  Wortendyke  Brothers,  and  something  more.  The 
added  words,  standing  for  and  company^  do  not  carry  the  idea 
that  the  brothers,  who  were  up  to  that  time  concerned  togo- 
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Aer,  had  separatedi  or  that  any  of  them  had  withdrawn ;  bat^ 
Tather,  that  there  had  been  an  addition  of  one  or  more  persona 
to  ike  oonoem,  who  wonld  not  have  been  indicated  by  the 
former  title.  This,  I  think,  is  the  inference  which  nearly  every 
person  would  draw  from  the  change  of  iiame.  The  plaintiff 
it  is  true,  might  hare  acted  upon  the  mere  formal  yiew  of  the 
matter,  and  have  made  inqniries ;  and  the  partners  might  also 
have  given  personal  notice  of  the  character  of  the  change  to 
all  their  correq>ondent8.  In  the  %t)8enoe  of  that  precaution, 
I  think  it  more  just  to  impute  to  the  plaintiff  only  a  know* 
ledge  of  the  change  ^bich  the  new  firm  name  indicates; 
namely,  that  a  new  partner,  or  new  partners,  had  been  taken 
in ;  the  former  partners  continuing  to  be  interested  as  before. 
These  views,  if  concurred  in,  will  lead  to  the  reversal  of  the 
order  for  a  new  trial,  and  for  judgment  absolute  in  favor  of 
the  plaintifb  on  the  report  of  dbe  referee. 

Daviics,  Weight,  Gould  and  Allen,  Js.,  concurred. 

SuTHSBLAjno,  X,  (dissenting.)  The  defendant,  David  D.  A. 
Wortendyke,  never  was  a  member  of  the  firm  of  Wortendy  k6 
Brothers  k  Co.  This  teict  is  conceded  The  note  on  which 
this  action  was  brought  was  made  by  the  firm  of  Wortendyke 
Brothers  &  Co.,  for  a  debt  contracted  by  that  firm.  This  is 
also  conceded.  It  follows,  that  the^  plaintiJb  cannot  recover 
on  the  note  against  David  D.  A.  Wortendyke,  on  the  ground 
that  he  was  in  fiict  a  member  of  the  firm  of  l/Tortendyke 
Brothers  h  Co.,  when  the  note  was  made,  and  was  therefore 
bound  by  it  In  other  words,  it  follows  from  the  conceded 
&cts  of  the  case  that  the  plaintlfib  cannot  recover  against  the 
defendant,  David  D.  A.  Wortendyke^  on  the  note,  on  the  ground 
that  the  note  was  made  by  him  and  the  other  defendants  who 
did  compose  the  firm  of  Wortendyke  Brothers  k  Co. 

But  the  plaintifib  insist  that  the  defendant,  David  D.  A., 
Wortendyke,  is  estopped  from  setting  up,  or  saying,  that  he 
was  not  in  &ct  a.  member  of  the  firm  of  Wortendyke  Brothera 
A  Co.,  when  the  note  was  made,  or  when  the  goods  for  which 
the  note  was  given  were  sold  to  that  firm. 
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There  »  no  eridenee  wliate^er  in  Ae  case  Aa^llie  defend- 
ftnt,  David  D.  A.  Wertendyke,  ever  at  any  time  represented 
himself  to  be  a  member  of  the 'firm  of  Wortendyke  BroiheiB 
h  Co.,  or  that  he  ever  hdd  himaelf  out  to  the  plaintiA^  by  hia 
acts  or  declaratidns^  to  be  a  member  of  that  firm,  olhenrke 
flian  by  omitting  to  notify  the  plaintiffl^  that  he  was  not  a 
member  of  that  firm,  ^he  phiintifli  rely  upon  his  omission 
or  negleet  to  give  this  notice  as  estopping  him  fk)m  availing 
himself  of  the  defence  that  he  was  not,  in  fiioft,  a  member  of 
&e  firm  of  Wortendyke  Brothers  k  Co. 

The  conceded  feets  which  present  th&  question  of  estopp^ 
are  these:  Previous  to  September  1, 1868,  there  was  a  firm  of 
^  Wortendyke  Brothers,''  composed  of  the  defendants,  David 
D.  A.,  Isaac,  and  John  B.  Wortendyke,  who  were  broAenL 
On  the  Ist  September,  19S8,  this  firm  was  dissolved,  and  a 
nSw  firm  formed,  composed  of  Isaac  and  John  B.  Wortendyke, 
and  one  Peter  B.  Hoffmaui  uqder  t!he  firm  i^ame  ol  "  Worten- 
dyke Brothers  S  Oo."  The  plaintiff  had  dealt  with  the  old 
firm^  and  knew  of  the  change  in  the  partnendiip  name,  and 
tiiiat  Peter  B.  Hoffman  had  become  a  member  of  the  new  fina 
previous  to  the  making  of  the  note  on  which  the  action  was 
brought,  and  previous  to  the  sale  of  the  goods  to  the  new  firm 
for  which  the  note  was  given. 

The  plaintiflb  insist  that  notice  of  the  change  in  ihe  firm 
name,  and  of  the  fact  that  Hoffban  had  become  a  member  ef 
the  new  finn,  was  not  notice  to  them  of  the  feet  that  the 
defendant^  David  D.  A.  Wortendyke,  had  retired  from  the  flraiy 
and  had  ceased  to  be  a  member  of  it;  that  they  had  a  right  to 
believe,  in  the  absence  of  such  notice,  tiiat  he  oontinued  to  be 
and  was  a  member  of  the  new  firm,  and  to  trust  the  new  firm 
on  the  ground  tiiat  he  was  such  member. 

It  can  hardly  be  said,  I  think,  that  the  notice  or  km^wledge 
of  the  change  in  the  firm  name,  and  of  the  feet  that  Hoffman 
had  become  a  member  of  the  new  firm,  was  notice  to  the  plain- 
tin  that  David  D.  A.  Wortendyke  was  not  a  member  of  tiit 
new  firm;  but  I  think  the  question  in  the  case  is  tins  i  Undev 
tiie  circumstances,  was  it  tiie  duty  of  David  IX  A.  Wcvtan* 
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^ke  to  Mtilf  the  phmiliil  tkit  h«  had  Bettmlfion  tb»ftM; 
or  was  ilhe  notice  or  knowtedge  wUch  tbe  pfaintHIk  hnji  of  the 
change  in  the  firm  name,  and  of  the  fact  that  Hoffman  had 

< 

WoBie  asmembev  of  the  naw  fin%  wfieiaiit  te  Jf^%  the  plaim 
lifb  npma  the  inquiry,  and  to  hare  Miade  it  thair  dnij  laia^puNi 
as  to  wIk^  oomposed  tfie  new  flm,  and  whedier  Darid  IX  A. 
Wortendyke  was  or  was  not  a  member  of  the  new  finn? 
'  I  asinot  awan^  of  any  caae  m,  whieh.  it  has  been  hekl  Aat 
mKfn  BJiiboe  or  ooHnsion  to  give  Bctioe^  eader  aaeb  eiieune^ 
itanoea,  operated  as  an  cetoppel  I  4o  not  see  tipott  whaC^ 
ptiaeiple  it  ea»  he  so  held. 

I  tUnk  it  waa  tie  doty  ef  the  pkintUfe^  under  the  eiroui^ 
stances,  to  inquire  whether  Bsnrid  IX  A.  Woitettdyke  was  otf 
WM  «oi  a  mamberof  tfae^new  flna,  h^kmf  they  trusted  the 
aew  firm  en  the  gtesmd  that  he  was  a  nsembor.  Their  know^ 
Mge  of  the  chaoge  ia  the  Asm  naaie  alone  was^  I  dkink,  seflb' 
eiant  to  have  pot  thenon  this  inquiry,  l^is  appeals  to>hiive 
been  held  ia  the  ease  of  JTtiiy  T.  .Bimtt  (ae  Barb.,  i^ 

My  eonciusiea  ^  Aat  the  Older  of  the  Sap««ase  Ocrart  gra^ 
ing  a  new  tiial  as  to  the  veqxmdent  should  be  affirmed  witik 

■ 

Judgment  reversed,  and  judgment  absolute  for  plaintiff 


Ths  Pbopli,  ex  reL  Wiluaxs^  v.  EinaxAK  ei  al 

Ground  adjoining  a  MW-miU  and  nsed  for  piling  logs,  but  whose  limits  are 
not  fixed  bj  fences  or  other  visible  marks,  nor  by  definite  occupation^  yA 

'  not  withhi  the  MBtote  (1  R.  a,  p.  614,  S  67)  prohibiting  fte  laying  oat 
of  fmUio  saads  teM^  taifi^yanis. 

It  ia  the  daty  of  tha  oommissionflrs,  in  hf'mg  a  highway  OTeraach|poQa^ 
ta  leaTe  a  toffiaient  area  for  the  use  of  the  miU-owuer^  and  their  disonK 
tion  as  to  the  quantum  is  not  reviewable  in  any  other  proceeding: 

Kha  ditch  or  cansl  by  which  the  water  is  conducted  to  a  o^  Is  not  8 
Imildiflg,  flacHee  or  oMoHon  wiOdn  tho  masBmg  of  «ha  stetota    Mi 
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hifjtxwvf  msy  be  lud  along  it^  oomprehendmg  it  in  whole  or  in  pert 

within  the  limits  dit  the  road;  but  if  neoessarj  to  work  the  road  to  its 
entire  width,  it  must  be  by  so  constructing  a  roadway  over  the  channel 
as  not  to  obstruct  the  flow  of  water. 
It  is  not  essential  to  a  highway,  at  common  law  or  under  our  statutei  that 
it  be  A  thorongh&re.  A  road  may  be  laid  out  by  the  pablic  authori^ 
wl^ch  has  no  issue  at  one  extremity,  and  abuta  upon  private  ground. 

Erbob  to  the  Supreme  Court  to  review  a  judgment  award- 
iftg  a  peremptory  mandamus  to  the  commissioners  of  higbwajB 
of  the  town  of  Cincinnatus,  in  Cortland  county,  requiring  them 
to  assess  the  damages  occasioned  by  .the  laying  out  of  a  certaia 
highway  in  that  town,  and  to  open  the  highway  by  lemoving 
the  fences  and  marking  the  same. 

The  highway  had  been  laid  out  by  referees  under  the  act  of 
1647  (ch.  466),  after  a  refusal  by  the  commissioners  to  lay  it 
out,  and  after  an  appeal  from  their  decision,  and  a  reversal  of 
that  decision  by  such  referees.  No  question  arose  respecting 
the  regularity  of  these  proceedings,  if  the  referees  had  joris* 
diction ;  and  their  jurisdiction  was  questioned  only  upon  the 
ground  that  the  road,  as  laid  out,  ran  throu^  the  yard  of  a 
saw-mill,  which  was  alleged  to  be  necessary  to  the  use.  a&4 
enjoyment  of  the  mill ;  and  on  the  further  ground  that,  for  a 
part  of  its  course,  it  ran  upon  a  canal  or  artificial  channel  used 
to  conduct  water  to  the  mill-wheel.  But  it  was  also  urged  on 
the  argument  here,  that  the  southern  terminus  of  the  road  did 
not  connect  with  any  other  public  road,  and  therefore  it  was 
not,  as  it  was  claimed,  a  legal  highway.  The  fact  of  such  a 
want  of  connection  was  set  up  in  the  return,  and  was  not  denied.* 
An  issue,  involving  the  question  first  mentioned,  was  made 
up  by  a  plea  in  bar  to  the  return  to  the  alternative  writ,  and 
a  replication  put  in  by  the  relator.  The  evidence  at  the  trial 
related  principally  to  the  mill-yard  of  Warner  Harrington* 
This  person  was  the  owner  of  a  saw*mill  situated  on  the  west- 
erly i^e  of  the  Otselic  river,  which  here  runs  in  a  southerly 
direction.  The  supply  of  water  to  drive  the  wheel  is  not  Air- 
nished  by  the  river,  but  is  brought  in  a  canal  or  ditch  &oak 
another  stream,  which  canal  runs  to  the  mill  at  the  river,  fonoi- 


ing  an  acute  an|[^  with  k  at  Ibe  aortberly  or  nypfer  8i49w  On 
the  floatherly  side  of  the  ditch,  and  the  westerly  side  of  the 
liveri  the  ground  appears  to  have  beai  open  and  unindosed, 
and  a  portion  of  it  had  been  used  for  piling  loga  brought  to 
the  mill  to  he  sawed.  The  hiighwaj,  as  laid  oui^  ruuatbiough 
ikia  ground  in  such  a  manner  as  to  leave  a  triangular  piec^  of 
land,  containing  sixty  square  roda^  between  it  and  the  river  mi 
the  diboh.  Much  of  the  evidence  was  addressed  to  the  qqei- 
tion  whether  this  piece  of  land  was  of  aufficieut  dimensioq^ 
for  a  yard  for  piling  aaw^lG^s  lor  this  jnlU;  tome  of  the  evi- 
dence showing  that  seme  saw^ogs  had  formerly  been  deposited 
beyond  it  and  on  the  ground  occupied  by  the  traok  of  tha 
highway.'  Two  of  the  three  relerees  who  Uid  q\k%  the  xosA 
were  examined,  and  testified  that  they,  on  that  ooowon,  enn* 
ined  witnesses  on  oath  as  to  the  sufficiency  of  the  ground  for 
a  null-yard,  and  came  to  the  eonclusion  that  enough  space 
would  be  left  after  the  road  should  be  opened.  The  judge 
decided,  in  effect^  that  the  road  was  not  laid  out  in  violation 
of  the  statute  in  this  reapect,  and  that  the  decision  of  ibo 
xeferees  as  to  the  quantity  of  land  which  was  neeeasary  as  ^ 
yard  for  the  use  and  ei^oyment  of  the  saw^mill  waa  couduaivQ^ 
and  could  not  be  controverted  in  this  action. 

It  ajqieared  that  the  highway,  as  laid  out,  crosses  the  caniil 
or  ditchy  and  that,  for  the  distance  of  eighteen  rods,  before  hq 
crossing,  it  runs  along  the  dit<di  in  such  a  w^jr  as  to  induda 
anch  ditch  in  the  width  of  three  rods  allotted  to  the  highway, 
the  centre  line  of  the  road  being  on  the  norther](y  line  of  tha 
ditch,  which,  at  that  place,  is  about  one  lod  wide  at  the  top^ 
the  depth  of  the  water  being  two  or  three  feet  The  judge 
held  that  there  was  not  an  cawssp  of  jurisdintiQti  on  the  patt 
of  the  referees*  And,  finally,  he  directed  a  verdict  for  tb# 
plniutiff  on  the  several  jssoes,  which  was  aooordiugly  lend^^ 
The  defendants'  counsel  excepted  to  the  several  ruliq0i  abovf 
mentioned* 

Judgment  was  given  lor  a  peremptoiy  mandamuii,  directing 
the  defendants,  as  commissionerp,  to  proceed  to  open  th« 
load,  &C. 

Smith. — ^Vol*  X  1l 
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The  People  9.  XingDUML 

John  H.  Beynolds^  for  the  plaintiff  m  error* 
Mr.  Seymour^  for  the  defendants  in  error. 

Dsiao,  J.  This  case  depends  mainly  npon  the  application 
to  the  facts  proved  of  the  provision  of  the  Bevised  Statutes 
which  declares  that  no  public  road  "  shall  be  laid  out  through 
any  buildings,  or  any  fixtares  or  erections  for  the  purpose  of 
trade  or  manufactures,  or  any  yards  or  inclosures  necessary 
to  the  use  or  enjoyment  thereof,  without  the  consent  of  the 
owner."  (1  R  S.,  p.  614, 1 57.)  It  is  claimed  that  the  highway 
in  controversy  was  laid  through  a  yard  appertaining  to  the 
saw-mill  of  Mr.  Harrington,  and  that  such  yard  was  necessary 
to  the  enjoyment  of  the  milL  The  evidence  does  not  disdoee 
that  there  was  any  piece  of  ground  distinctly  defined  by  fences 
or  otherwise,  and  used  as  a  mill-yard ;  but  it  appeared  that 
there  was  unoccupied  land  adjacent  to  the  mill,  and  belonging 
to  the  owner  of  the  mill,  upon  a  portion  of  which  logs  drawn 
there  to  be  sawn  had  6ften  been  left  The  mill-yard  of  a 
saw-mill  I  understand  to  be  a  place  appropriated  for  the 
deposit  of  logs  to  be  sawn,  and  for  the  piling  of  lumber  which 
has  been  manufactured  from  such  logs.  I  do  not  suppose  that 
it  is  necessary  that  it  should  be  inclosed  by  fences,  in  order  to 
be  protected  by  the  statute ;  but  we  can  form  no  clear  notion 
of  a  yard  whose  boundaries  are  not  defined  in  any  way,  either 
by  an  indosure,  by  visible  marks,  or  by  a  definite  occupation 
within  certain  exterior  linea  If  a  mill  be  situated  in,  or 
adjacent  to  a  field  of  much  larger  extent  than  would  be  neoes- 
flary  for  the  mill-yard,  no  one  would  pretend  that  every  part 
of  it  would  be  wholly  shielded  from  the  action  of  the  authori- 
ties intrusted  with  the  laying  out  of  highways.  Nor  would 
every  portion  of  the  space  upon  which  logs  or  lumber  had  at 
any  time  been  piled  be  thus  privileged.  The  fects  proved  on 
this  trial  presented  a  case  for  the  judgment  of  some  officer 
or  tribunal  as  to  the  area  which  ought  to  be  left  undisturbed 
for  the  use  of  the  proprietor  of  the  mill,  in  the  bedtowal  of  the 
logs  whicli  might  be  brought  to  it  and  the  lumber  which 
should  be  sawn  from  them.    Although  no  definite  parcel  of 
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ground  should  liaye  been  aet  apart  for  theae  purpoaes,  the 
public  oould  not,  in  my  opinion,  legally  run  a  road  in  Buck  a 
manner  aa  to  cut  off  all  aooommodation  of  that  kind  for  the 
uae  of  the  mill  The  counsel  for  the  plaintiff  in  error  main- 
tains, in  effect,  that  it  is  a  question  for  the  jury,  in  any 
coUateral  action  in  which  the  question  may  arise,,  whether  the 
just  rights  of  tiie  owner  in  this  particular  have  been  infiinged 
or  not;  while,  on  the  other  side,  it  is  claimed,  and  the  judge 
has  decided,  that  the  lefisrees,  whose  duty  it  was  to  lay  out  the 
road,  had  the  exdusive  right  to  determine  the  question,  and 
that  their  decision  cannot  be  reviewed  in  any  other  proceeding. 
I  am  of  this  latter  opinion.  There  was  not  here  any  mill-yard, 
properly  so  called,  or  within  the  sense  of  this  statute.  The 
proprietor  of  the  mill  was  also  the  owner  of  the  land  about  it, 
and,  before  the  road  was  laid,  he  used  such  parts  of  it  for  the 
stowage  of  logs  as  be  thought  fit,  and  this  he  had  a  perfset 
light  to  do.  When  the  officers  authorized  to  lay  out  roads 
came  there,  they  found  a  mill,  but  not  a  mill-yard.  They 
were  required,  I  think,  by  the  spirit  of  the  statute,  so  to  lay 
the  road,  if  they  elected  to  lay  out  one  on  that  route,  as  to 
leave  land  enough,  between  the  road  and  the  mill,  out  of  which 
the  owner  could  form  a  mill-yard.  The  extent  of  the  area  to 
be  thus  left  was  not  a  question  affecting  their  jurisdiction,  but 
it  was  a  matter  which  the' law  had  oqmmitted  to  their  official 
discretion.  It  is  possible  that  a  clear  abuse  of  their  authority 
might  subject  them  to  an  action  on  the  case  at  the  suit  of 
the  party  iiyured;  but,  so  fitr  as  tiie  public  is  concerned, 
the  highway,  tiius  laid  out  was  a  legal  highway,  and  it  was  the 
duty  of  the  commissioners  to  proceed  to  open  it 

It  was  not  necessary  for  the  referees  to  state,  in  the  order 
made  by  them,  that  they  had  considered  and  adjudged  that 
snffiiaent  space  had  be^i  left  between  the  highway  and  tiie 
river  and  canal  to  form  a  mill-yard.  Everything  necessary  to 
be  determined  by  them  was  embraced  in  the  condosion  men- 
tioned in  the  paper  agned  by  them,  in  which  they  set  forth 
the  reversal  of  tiie  decision  of  the  commissioners,  and  gave 
the  location  of  the  road  as  laid  out  by  them. 
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Upon  Use  oibet  point,  aSso,  I  tlihik  tbe  j«itlgte^l  of  flfe 
Supreme  Oourt  wfifl  right  Tbe  cfaantfd  by  whk^  the  water 
ytta  condtK^ted  tro^  die  creek  to  th:e  daw-miH  Was  not  tf  build- 
ing or  fixture,  witfam  any  natand  or  Mi  mtast&ag  of  these 
terms.  Neither  wm  it  atn  ereotioa,  within  die  sende  of  Ae 
statute.  That  term  implies  some  structure  superimpes^d  trpon 
the  land;  and,  under  this  act^  it  means  something  wUeh  a 
higbway  may  be  laid  througb,  and  which  would  be  rencbred 
useless  by  tbafc  aoi  The  danse  was  probably  introdueed  in 
consequence  of  the  decision  in  Olatk  t.  J%^ps  (4  Oow.,  1 W), 
wh^re  it  was  held  that  a  highway  could  not  be  laid  out 
through  a  range  of  tenter^baris  belonging  to  a  fuIfing-miOf  or 
through  a  oom-crib,  or  die  yard  of  a  saw*mi}l  or  a  fuIKng-miH. 
It  was  a  singularly  free  interpretation  of  the  then  ezisting 
statute,  which  did  not  contain  the  inhibition  which  was  snb- 
sequendy  inserted,  and  which  ire  are  now  considering.  That 
prorision  was,  no  doubt  introduced  into  the  Itevteed  Statutes 
to  establish  on  a  more  firm  fbnndatioh  and  to  define,  a  wise 
rule  upon  that  subject;  and  it  should  be  construed,  like  otfa^r 
statutes,  by  the  terms  made  use  o£  The  language  n  limited 
to  struoturea  of  the  nature  of  diose  involved  in  the  case 
referred  to;  and  diere  is  nothing  in  it  which  eait  it^  fee 
applied  to  a  water-course,  natural  or  urtificial.  Highn^ays  axe 
never  laid  dirough  streams  of  water,  but  it  is,  of  course,  c(U]te 
common  to  pass  over  them  by  bridges.  Where  the  highway 
in  question  crosses  the  canal,  it  must  run  over  It  by  means  <tf 
a  bridga  It  would  be  an  abuse  of  tenns  to  say  that  it  was  tb 
run  through  it.  So  where  it  runs  along  the  channel,  embrac- 
ing it  in  its  width,  it  is  not  to  be  understood  that  the  witter- 
course  is  to  be  filled  np.  If  it  were  certain  that  die  road 
could  not  be  otherwise  opened  dian  by  destroying  the.chatm^ 
and  thus  shutting  off  die  water  &6m  the  tnill  of  Mr^  fiiirrii^ 
ton,  I  should  be  inclined  to  hold  that  die  case  wotddlie  widiili 
the  equity,  though  it  is  not  #idiin  die  exact  lai^fuage,  of  the 
Ibct;  for  it  could  not  be  admitted,  without  great  idwiiiditf, 
tiiat,  while  the  law  protects  the  mill  itself  as  a  buildings  atid 
the  yard  as  a  necessary  appendage  it  Should  be  allowed  to  dai 
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affioei9  to  XQoder  them  both  Tfduelea^  bj  ao  layipg  out  ih^ 
road  as  to  destroy  the  wftfij  of  water  by  whicti  the  mill  wa9 
davenu  If  U  if  oeo^flsary  fto  work  the  ipad  in  ^t$  whole  wii^th, 
it  moat  be  done  bj  oooatmotiAg  a  roadway  over  the  channel 
in  Bueh  a  maimer  aa  oot  to  interropt  the  flow  of  water  to  ti^ 
mill 

The  xeaudQiiig  queation  is,  whether  the  highway  in  qiwtiQii 
la  illegal,  and  the  prpceediogs  to  lay  it  oi^t  roid,  for  the  leaoon 
that  it  doea  npt  connect  with  any  other  pablio  highway  qr 
navigable  water  at  one  of  its  extremities  This  ppint  was  not 
made  at  the  trial ;  and  if  the  case  came  here  on  appeal,  it 
Qoold  not  be  considered.  B^t  the  £9^  relied  on  is  admitted 
by  .the  pleadings ;  and,  being  thu^  ppon  the  feeprd,  miist  be 
disposed  of  before  judgment  can  be  given.  It  is,  moreoyer, 
a  question  of  considerable  practical  importances  and,  if  it  be 
doubtful,  should  be  p^t  at  xeat  It  arose,  for  the-  first  time  in 
this  State,  in  the  pieseut  Supreme  Court^  in  Wiggins  v.  Tafi- 
maplge  (11  Barb.,  457,  anno  1851).  It  wsa  an  action  brought  to 
recover  a  penalty  for  an  alleged  obstruction  of  a  highway.  The 
ro^d  had  been  thrown  open  by  private  proprietors,  a&d  used  by 
the  public  for  a  considerable  time ;  and  then  the  oommissionecs. 
of  highways  ascertuned,  described  and  entered  it  of  record, 
pursuant  to  the  highway  act  It  connected  at  one  end  with  a 
highway,  dnly  li^d  out;  but  there  was  no  meaus  of  egress  at 
the.  other  end.  It  was  held  by  the  court.  Judge  Hakd  giving 
the  opinion,  that  it  was  a  legal  highway.  The  English  cases 
are  attentively  examined,  after  the  manner  of  that  learned 
person,  and  h^  came  to  the  conclusion  that  aculde  aac  may 
be  a  good  highway  if  lai4  out  by  the  proper  authorities. 
Judge  Gadt  dissented.  The  -aame  question,  among  othem, 
was  involved  laBpldaneY.  The  Trusieea  cf  OoUbpring,  rqKuted 
in  the  Supreme  Court  (28  ^b.,  108).  The  road,  which  was 
attempted  to  be  established  by  proof  of  dedication  by  the 
owners  of  the  land  and  aoo^tanoe  by  the  public  authorities, 
came  to  an  end  atone  termmus  upon  the  private  grounds  of 
an  individual ;  while,  at  the  other,  it  connepted  with  a  public 
street  in  the  village  of  Ocdlflspring.    It  was  held  not  to  be  a 
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l^al  highway;  two  of  the  three  judges  of  the  Supremo 
Court  putting  the  decision  on  the  ground  that  a  highway  must 
be  a  thoroughfare,  which  the  one  in  question  confessedly  was 
not  The  remaining  judge  concurred  in  the  conclusion,  but 
placed  his  opinion  upon  the  ground  that  it  was  not  shown  that 
the  dedication  was  accepted  on  the  part  of  the  public;  and 
that  it  was,  therefore,  incomplete.  On  appeal  here,  the  judg- 
ment of  affirmance  which  was  rendered  was  placed  upon  the 
ground  that  no  complete  and  irrevocable  dedication  was 
shown,  and  no  particular  examination  was  made  of  the  ground 
upon  which  the  judgment  of  the  Supreme  Court  was  based. 

All  the  judges  who  hare  examined  the  point  have  con- 
sidered it  purely  a  common-law  question,  and  have  based 
their  views  upon  the  statements  of  English  writers  and  judges. 
The  opinion  of  Judge  Emott,  as  a  referee,  in  the  case  o£ 
JSoldane  v.  The  Trustees  of  Coldspring^  which  he  adhered  to  on 
ihe  decision  of  the  case  at  the  general  term  of  the.  Supreme 
Court,  and  which,  though  not  published  in  the  report  by  Mr. 
Barbour,  may  be  found  attached  to  the  printed  case,  contains 
a  careful  reference  to  all  the  principal  English  authorities 
except  the  late  one,  presently  to  be  noticed.  This  opinion, 
together  with  that  prepared  by  Judge  Hand  in  Wiggins  v. 
TaUmadge^  will  sufficiently  show  the  state  of  the  question  in 
the  English  courts,  so  far  as  their  decisions  were  known  here 
at  the  time  these  cases  were  adjudged.  It  could  not  be  con- 
sidered  as  very  clearly  settled  either  way,  when  so  wide  a 
difference  of  opinion  respecting  it  could  prevail  among  learned 
judges. 

The  case  of  Bateman  v.  Blaxk  came  before  the  Court  of 
Queen's  Bench  in  1862.  It  was  trespass,  for  entering  the 
plaintiff's  close  and  pulling  down  a  wall  there.  The  defen- 
dant  pleaded  that  the  hcus  in  quo  was  a  public  and  common 
highway  for  all  the  Queen's  subjects,  to  go,  return,  &c.  Be- 
plication,  traversing  the  existence  of  the  highway.  Theie 
Were  other  issues  not  material  to  be  stated.  At  the  trial, 
before  Lord  Campbell,  Ch.  J.,  it  appeared  that  the  locus  m 
gvo  was  a  passage,  leading  £rom  the  public  street  up  to  a 
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court,  of  which  the  phuntiff  was  the  owner,  and  which  con* 
siBted  of  foarteen  or  fifteen  houses ;  llut  there  was  no  thorough* 
fiure  through  the  court  The  defendant  had  a  house  abutting 
on  the  passage,  into  which  a  doorway  had  been  opened  by 
hiuL  The  plaintiff  required  the  defendant  to  block  up  this 
door,  which  he  refused  to  do ;  and  consequently  the  plaintiff 
directed  a  wall  to  be  built  in  the  court,  so  as  to  block  up  the 
defendant's  doorway.  This  wall  the  defendant  knocked  down 
while  it  was  being  erected,  which  was  the  trespass  C9mplained 
b£  The  passage  had  been  paved  and  lighted  by  the  local 
authorities.  Lord  Campbell  directed  a  verdict  for  the  de- 
fendant on  the  issue  which  has  been  mentioned,  with  leave  for 
the  plaintiff  to  ntove.  On  showing  cause,  the  plaintiff's 
counsel  admitted  that  the  point,  that  this  could  not  be  a  high- 
way because  there  was  no  thorough&re,  had  never  been 
decided;  but  he  referred  to  various  dicta  of  judges  on  that 
side  of  the  question.  On  the  other  side,  it  was  urged  that  it 
was  a  mere  cul  de  sac^  and  no  thoroughfare;  and  that,  hence, 
it  could  not  be  a  highway.  Besides  the  principal  pointy  a 
question  of  dedication  was  discussed.  Lord  Campbell  an- 
nounced his  opinion  as  follows :  "  We  must  take  it  that  there 
is  a  good  finding  on  this  issue,  unless  there  cannot^  in  point 
of  law,  be  a  good  highway  where  there  is  no  thoroughfiire. 
Now  such  a  position  cannot,  I  think,  be  supported.  There 
may  be,  or  there  may  not  be,  a  highway  under  such  circum- 
stancea  It  would  be  veiy  strong  to  hold  that  there  could  be 
no  highway,  even  where  there  has  been  an  express  dedication 
to  a  public  purpose,  because  the  place  is  no  ^horoughfiure. 
There  may  be  a  laige  square  with  only  one  entrance  to  it ; 
and  if  the  owner  allows  the  public  to  use  it  without  restric- 
tion for  a  great  many  years,  he  cannot  afterwards  turn  round 
and  say  they  were  all  trespassers.  That  would  bei^  as  said  by 
Lord  KKinroN,  a  tnq)  to  catch  trespassers.  In  Th$  Ihuteea 
of  Bug^  Ohaniry  v.  Merryweaihet  (11  East,  876^  n.).  Lord 
Kenyon  laid  it  down  that  there  might  be  a  public  highway 
where  there  was  ^eulde$ac;  and  that  it  was  a  question  for  a 
jury,  on  the  evidence^  whether  such  a  place  was  a  highway  or 
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BOi  1  do  tiot  fltid  ihat  tliifl  case  lias  erer  been  ezpieadf 
ovemiled.  In  the  odier  caaes  refeired  to,  the  juilgM  do  not 
hcdd  tbat  siich  aliigfaway  does  not  exist)  but  onl j  anjr  that  Hiegn 
ik  no  evidence  of  there  being  a  highwaj.  It  aeena  to  me 
ihat  it  rests  on  the  principle  of  oonvenienoe,  that  4heie  may 
be  a  highway  without  n  thorongh&ie ;  and  it  is  not  incon* 
distent  with  what  is  kid  down  by  Hawkins  and  other  textr 
trr^ters  on  the  subject  The  j  uqt  hariqg  here  feond  £hat  there 
was  a  highway,  the  fourth  plea  [which  set  up  the  existeoioe  of 
ihe  highway],  is  made  out,  and,  being  unobjectionable  in  point 
of  law,  the  defendant  is  entitled  to  judgment  upo»  it^  Tbd 
Ihree  other  judg^  Colxbidgs,  Eable  and  Oboicftok,  ex- 
pressed similar  views.  The  latter  added :  "  It  is  always  a 
Miong  objection  to  a  jury  that  the  way  leads  nowhere;  stilli 
if  ihey  are  satisfied  that  it  is  a  highway  in  point  of  &ct^  I 
Idiow  of  no  objection  to  their  saying  so."  (14  Eng.  Law  and 
fiq.,  69.)  As  I  have  mentioned,  there  was  a  quecrtion  of  dedi- 
<Sation  ih  ihe  case;  but  here  the  highway  has  been  established 
by  pubUc  authority,  if  it  be  ponible  that  a  highway  should 
eJdst  in  a  Caise  where  there  is  no  mode  of  egress  at  one 
6s&eniil^.  After  this  well  considered  case,  1  take  it  tio 
question  oan  now  be  entertained  upon  the  point  at  Wcssfmin* 
iterHaH 

If  "We  wer^  now  ftee  to  ligr  down  a  rule  upon  the  subject, 
as  perhaps  we  ai«,  the  modem  English  cases  not  being  autho- 
rities with  us,  I  should  say  tiiat  the  principle  which  has  been 
thus  established  in  England  would  be  the  more  eon  vmient 
&&d  reasonable  one.  Highways  and  streets  having  no  issue  at 
6ne  eMremity  are  quite  common,  and  indeed  indispensable,  in 
many  pa^  of  the  country.  Tike  the  caase  of  roads  leading 
ilito  the  norHi^m  wilderness  of  this  State.  They  eltend  m 
&r  as  tiie  ebttntry  is  settled,  where  they  stop,  and  remain  in 
&at  coiidition  until  &e  pvc^resB  of  the  settiements  woi-motB 
Aeir  tixt&itst  extension.  K  it  were  held  that  th^  couM  not 
be  kid  out  unless  they  should  run  quite  across  tiie  mountaioB 
to  t3ie  notihem  slope,  it  would  be  impossible  lliit  fteynhoiM 
crrer  tie  iestal>Iiahed.    The  laame  Temairk  n  traeof  toaOi luA 
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omin  Ike  newlj^Bldfid  porfteni  of  the  SfeKte  bordmng  upott 
ike  origiaiO:  ibfa0t&  The  vmdB  aie  prejeded  into  'die  irildei^ 
mm  -m  fioreeit  ii  neocaMcy  or  pwwiwdde  «t  'Ae  fiiiie  to  siahe 
them;  and  afterwardi  Ih^  aore  eacleoded  ftom  tfaoe  to  time^ 
as  oircumataiioes  maj  require.  For  aimilar  reaaons^  in  many 
of  the  oities  and  yillageB  there  are  short  streets  leading  to 
ravines  and  to  difEs,  whence  there  oan  be  no  outlet,  and  where 
they  must  neoessarily  stop ;  and  yet  the  owners  of  dwelUngSi 
situate  upon  these  paasages,  find  them  quite  indispensable  to 
the  enjoyment  of ^heir property ;  andthey^ouldbe  greatly 
surprised  to  be  told  that  they  were  not  legal  streets.  The 
same  thing  is  true  of  streets  running  to  unnavigable  waterSi 
or  to  points  on  the  sea^shore,  where  there  cannot  be  a  harbor 
or  knding-place.  Without  spending  more  time  upon  thsae 
iUustntionB,  I  ftel  ssttofled  that  the  point  iasistad  on,  on 
behalf  of  the  commissioners  of  highways,  in  this  case,  cannot 
be  maintained.  If  it  was  ever  supposed  to  be  the  law  in 
England,  it  was  on  account  of  certain  peculiarities  which  have 
only  a  ^limited  application  here.  Nearfy  all  the  'highways  in 
Bngland  are  audi  by  preseription,  dedication  or  user;  aoA 
wheie  a  way  is  used  by  only  a  linitid  number  of  persias,  the 
question  will  often  arise  whether  it  is  a  public  highway  or  a 
private  pessage.  Thk  is  a  question  to  be  determined  by  n 
jttiy ';  and  the  ftot  tint  the  way  is  or  is  not«  thoiouglfaxe 
baa  a  very  strong  bearing  upon  the  iasue.  It  was  this  mhkh 
oaused  Mr.  Juatiee  Gboxftok  to  mike  ifae  remark,  that  it  was 
always  %  aferoBg  obaervatkm  to  the  jury  diat  the  way  leads 

JllPfff  uxiira. 

IToneof  tlie  directions  to^tfais-highway  bemg,  in  my  opinion, 
tonabk^  I  aan  in  ftvor  of  aftrming  tiie  judgment  appealed 

ilOBl* 

Wmosr,  €k>in:D,  AujDr  and  finrm,  Js.,  concurred.  Da- 
vm,  J.,  coBcmrod  in  so  mueh  of  tike  preceding  opinion  « 
itfaktes  to  Ae  mill^yurd.  He  dissented,  however,  as  to  ^ 
nuU'iafle;  holding  that,  if  the  public  authorities  could  include 
it^witfain  -a  highway,  they  might  also  flll  it  up.  fie  wm  also 
Smm. — You  3L  72 
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of  the  opinicoi  that  a  ctiZ  eb  mc,  or  road  haying  no  ^gresB  at 
one  extromilyy  was  not  in  contemplation  in  the  enactment  of 
our  statutes  regarding  highways,  though  it  maj  be  established 
by  dedieation.    Suthsblaio)^  J^  also  dissented. 

Judgment  afGumed. 


[i^_  ^  Bobbins  dal  v.  Fullkb. 

Where  there  is  no  agreemient  to  the  oontnuryi  eaoh  partner,  after  a  disBohi- 
tipo,  poflBeeaes  the  same  authority  to  adjust  the  afiairs  of  the  oonoenii 
by  collecting  its  debts  and  dispoeing  of  its  property,  as  before  the  diaso- 
hition. 

This  right  is  not  lost  by  the  fiwst  that  the  partnership  debts  ace  paid ;  nor, 
it  memif  does  it  depend  upon  the  state  of  the  aooountB  between  the 
partners,  at  aU  events  not  as  against  persons  haying  no  notice  of  the 
fact 

'  Afpxal  firom  the  Supreme  C!ourt    Action  upon  a  judg- 

ment On  the  trial,  these  fiicts  appeared:  The  plaintifib 
were  partners,  and  as  such  held  the  note  of  one  Edward 
Fuller,  indorsed  by  the  defendant,  upon  which  indebtedness 
he  confessed  judgment  to  them,  and  judgment  was  entered 
up  in  their  favor,  September  5,  1888,  for  $1,767.18.  The 
partnership  was  dissolved  in  March,  1888 ;  and  the  defendant 
had  notice  of  such  dissolutkm  in  1889.  In  1844,  Beuben 
Bobbins,  one  of  the  partners,  without  the  knowledge  of  the 
other,  gave  a  power  of  attorney  in  the  name  of  the  firm  to  his 
son,  £•  A.  Bobbins,  to  sell  the  unpaid  demands  of  the  firm ; 
and  in  June,  1844,  E.  A.  Bobbins  sold  the  judgment  against 
this  defendant  to  Wells,  and  at  that  time  Beuben  Bobbins^  in 
the  name  of  the  firm,  gave  his  son  an  order  on  Fuller  in  these 
words :  '*  H.  Fuller :  Sir,  please  pay  to  E.  A.  Bobbins,  or  order, 
and  let  this  be  a  receipt  for  the  above.  B.  &  B.  Bobbins* 
Akron,  Ohio,  June  16, 1844."  Said  order  was  on  a  paper  con* 
taining  a  statement  of  said  j  udgment  On  the  back  of  said  paper 
the  following  indorsement  was  made  and  signed  by  E.  A«  Bob- 
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bioa:  '^neiSd  pay  A.  L.  Wells,  and  oblige  me,  as  I  hare  as- 
signed the  same  to  him.  E*  A.  Bobbins."  Afterwards,  in 
Msreh,  1847,  Wells  settled  the  jadgment  with  the  defendant  for 
one  hundred  doUara^  sgreed  to  diseharge  the  }adgment  in  ftdl, 
and  executed  and  delivered  to  him  his  own  receipt,  and  a  release 
of  the  j  udgmen t,  executed  by  one  Eaiight  Bama  Bobbins,  the 
other  plaintiiF,  had  no  knowledge  o^  and  did  not  consent  to, 
the  giving  the  power  of  attopey,  and  had  no  knowledge  o^ 
and  did  not  consent  to,  the  settlement  made  by  Wells  with 
the  defendant,  and  never  received  any  pay  on  said  judgment, 
nor  did  he  at  any  time  dispose  of  his  interest  in  it;  and,  at  the 
time  of  giving  the  power  of  attorney,  the  plaintifb  did  not 
owe  any  debt  as  copartners.  On  these  facts  the  plainti£b 
claimed  to  recover  one  half  of  said  judgment,  after  crediting 
the  one  hundred  dollars  paid  to  Wells;  and  judgment  was 
taken  for  said  moiety,  by  direction  of  the  court,  subject  to 
the  opinion  of  the  court  at  general  term.  That  court  gave 
judgment  for  the  plaintiff,  and  the  defendant  appealed. 

Henderson  i  WerUworth^  for  the  appellant 

* 

George  Barker,  for  the  respondents. 

Dxmo,  J.  I  am  of  opinion  that  the  plaintiflb  ought  not  to 
have  recovered  judgment  in  this  case.  The  real  question  is 
stated  in  the  opinion  given  in  the  Supreme  Court  to  be, 
whether,  in  the  process  of  closing  up  the  concerns  of  R  &  B* 
B<A>bins,  Reuben  Bobbins,  one  of  the  partners,  had  power  to 
make  a  sale  of|  and  to  transfer  the  whole  title  to,  the  judgment 
against  the  defendant  If  he  possessed  such  authority,  the 
power  of  attorney  which  he  gave  to  his  son,  K  A.  Bobbins, 
under  which  the  latter  transferred  the  judgment  in  the  first 
place  to  I.  M.  Knight,  and  afterwards  to  A  L  Wells,  was  a 
lawful  exercise  of  the  power  which  he  possessed.  If  these 
transfers,  or  either  of  them,  were  valid  acts,  the  plaintiiEi  were 
not  entitled  to  recover,  whatever  eifect  may  be  attributed  to 
the  settlement  which  the  defendant  afterwards  made  with 
Wells.    But  it  is  found  that  Wright,  one  of  these  assignees^ 
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released  the  judgmeQt^  wlddh  i^dease  was  detiimed  to  ike 
defendant ;  so^hat,  upon  the  assuBiptioii  that  Reuben  Bobbii|» 
w$B  attthorizsed  to  tranafer  the  judgment,  it  ia  now  eifeetoatty 
difloharged  by  that  release,  and  no  leoom/  ean  be  had  up^m 
it  in  the  name  of  any  person. 

During  the  oontinuanoe  of  4he  partnessfaip,  either  of  ihe 
copartners  has  full  power  to  aettle  and  compound  debts,  and 
to  collect  and  dispose  of  the  'closes  in  action  aqd  eSeola  i 
belonging  to  the  concern.  If  the  partnership  in  this  case  had  | 
continued  until  the  transfer  of  the  judgment  was  made,  nndet 
the  power  given  bjr  Beuben  Bobbins,  no  doubt  could  be  enter* 
tained  respecting  his  right  to  assign  it  But  the  diasohitioii  , 
of  the  firm,  though  it  annulled  the  powers  of  the  respective 
partners  for  many  purposes,  and  particularly  as  to  the  con- 
tracting of  debts  and  the  creating  of  obligations  against  the 
copartnership,  did  not  put  an  end  to  their  authority  to  adminis* 
ter  iJie  assets  in  accordance  with  the  rights  and  intereats  of  the 
parties  interested  in  them,  and  with  the  intention  of  the 
partnership  enterprise.  For  this  purpose  the  partnership  is 
considered  as  continuing.  It  was  competent  for  the  partners, 
by  the  act  of  dissolution,  to  constitute  one  of  their  number 
the  special  agent  for  winding  up  the  joint  concera.  Where 
t^y  do  this,  parties  who,  with  notioe  of  the  arrangement,  deal, 
in  matters  connected  with  the  liquidation,  with  the  partnem 
not  thus  intrusted,  aare  subject  to  the  equitable  dghts  of  the 
other  partneta.  But  there  mu^  be  some  one  to  adjuat  tbt 
affidrs  of  the  concern,  by  collecting  its  debts  and  dispoaing 
of  its  property,  and  dividing  the  pvooeeds  among  the  partial 
entitled;  and  where,  as  in  thiis  case,  none  of  the  parties  aie 
specially  empowered  for  this  purpose,  to  the  exclusion  of  Ae 
ethers,  the  individual  partners  retain  the  same  authority  which 
they  possessed  before  the  dissolation,  so  £ur  aa  it  may  be 
necessary  for  such  purposes.  This  position  I  consider  weU 
settled  1^  authority.  In  the  treatise  on  Partnership  by  lb* 
Bisset,  the  cases  are  collected,  and  the  conclusion  whidi  im 
amves  at  is,  that,  ^for  the  purpose  of  disdiarging  the  debla 
md  liabilities  of  the  firm,  and  giving  to  each  partner  his  ahave 
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of  the  rendvfl^  tlie  paitomi  mxy^  notwithrtaiHlittg  the  dkae- 
laticMi^  atill  perfona  Any  aet  rekthig  to  cbbta  $od  contnkelB 
existing  before  the  difleolatioiiy  which  thejr  mg^i  have  f»r- 
formed  as  partaeni  before  the  disaohilion ;  soeh  aa  lekaaiiig 
or  giving  a  receipt  for  a  partnership  debt^  aigniog  a  bankrq^ 
certifioale^"  te.  (Bisset  on  Part^  90.)  The  signing  of  a  bank 
rapt's  certificate  is  the  highest  exertion  of  a«thoii^  refonfed 
to;  for  it  releases  the  debtoor  and  discbaigeB  his  fiilitie 
acquisitions;  but  the  power  to  do  it  is  well  established  In 
ex  piaie  Sail  (ITYes.,  62^  a  firm  consisting  of  Latngston  k 
Hall  proved  a  joint  debt  against  a  bankrnpt  estate.  Afiet- 
wards  the  partnership  was  dissolved ;  and  after  thsft^  Langaton 
signed  the  bankrupt's  certificate  without  the  consent  of  Hall, 
who  petitioned  that  efiect  might  be  withheld  frcnn  it  Laid 
Eldon,  afier  referring  to  the  general  power  which  one  partner 
has  to  bind  the  other/  added :  "  The  only  distinction  in  this 
ease  arises  upon  the*  intermediate  dissoli^ion ;  whether  that 
makes  a  difference.  As  to  that  debt^  the  partnership  Was  not 
dissolved.  The  debt  was  still  due  to  both,  and  must  remain, 
though  nothing  of  the  old  concerns  had  been  left  but  that 
debt"  In  Arim  v.  Booth  (4  J.  R  Moore,  192),  a  releaie  of  a 
joint  debt  was  given  by  one  of  two  partners  after  the  dissolu- 
tion,  though  the  other  partner,  who  challenged  the  release^ 
was  by  the  deed  to  receive  and  pay  all  debts  due  to  and  ttom 
the  partnership;  and  the  partner  who  gave  it  was  not  to 
interfere*  A  joint  aotion  for  the  debt  was  brought,  and  the 
defendant  set  up  the  release;  upon  which,  &e  partner  not 
signing  it  applied  to  the  equitable  jurisdiction  of  the  Gourt 
of  C!ommon  Pleas  to  set  it  aside ;  but  the  motion  was  denied ; 
the  court  holding  that  no  fraud  was  established,  and  that  the 
defendant  could  not  know  that  the  other  partner  was  alive  to 
receive  the  amount  imder  the  deed  of  dissolution.  In  Buick- 
ari  V.  ]}t€89er  (81  Eng.  Law  and  Eq.,  121),  it  was  held,  that 
olie  partner  was  auihoriaied,  after  the  dissolution,  t(>  pledge  or 
sell  stoek  to  raise  money  for  the  purposes  of  the  iparteeiBhip. 
The  rule^  as  it  hus  bden  stated,  was  laid  down  in  very  distinet 
langmtge;  and  in  King  v.  iSnith  (4  Oafr.  4  P^  106)|  wheic^ 
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upon  the  diflsolation,  it  was  agreed  that  one  of  the  partneiB 
ahoold  receive  the  debts  dae  to  the  conoeniY  it  was  held  that 
the  other  partner  might  draw  a  bill  upon  a  debtor  of  the  firm 
for  the  amoukit  of  the  debt  Lord  Tentebden  said  that  either 
partner  might  give  a  release  of  the  debts  due  the  late  firm* 
a  fortiari,  he  might  reoeive  these  debts.  The  principle  is  illos^ 
tnted  in  several  other  cases  referred  to  in  the  book  first 
mentioned,  which  need  not  be  particularly  stated.  The  prin- 
ciple has  been  repeatedly  adverted  to,  and  assumed  to  be  the 
law  in  the  courts  of  this  State.  In  Oram  v.  OadweU  (5  Cow.i 
488),  it  was  laid  down  by  the  chief  justice  that,  where  there  is 
no  stipulation  between  partnera,  each  partner  may,  after  the 
dissolution,  receive  the  debts  and  give  discharges;  and  in 
Murray  v.  Mumford^  the  rule  is  stated  as  follows,  in  the  opinion 
of  the  court:  ''The  dissolution  of  a  partnership  does  not 
destroy  the  joint  tenancy  x>f  the  partners  in  the  partnership 
property,  ai\d  create  a  tenancy  in  common.  They  are  still 
partners  for  the  purpose  of  se^ng  the  partnership  conoems, 
and  until  that  is  effected.  For  that  purpose  the  partnership 
may  be  said  still  to  continue  with  all  the  incidents  belonging 
to  that  relation."  (6  Cow.,  441.) 

But  it  is  Hot  necessary  to  enlarge  upon  this  doctrine,  for 
the  opinion  of  the  Supreme  Court  in  the  case  under  review 
assumes  it  to  be  established  in  the  manner  I  have  stated ;  but 
it  is  said  \^dX  it  was  shown  that  all  the  partnership  debts  of 
R  k  B.  Bobbins  had  been  paid ;  and  it  is  held  that,  where 
such  is  the  case,  the  principle  does  not  apply.  I  do  not,  how* 
ever,  see  any  reason  why  it  should  not  The  debtor  is  not 
shown  to  have  had  any  knowledge  of  this  circumstance,  or  to  ; 
have  known  how  the  accounts  stood  between  the  partners  ^ 
themselves.  Indeed,  nothing  upon  the  latter  point  is  disclosed  i 
by  the  evidence ;  and  for  toght  that  appears,  Beuben  Bobbins, 
who  disposed  of  the  judgment  now  sought  to  be  enforced, 
may,  as  between  himself  and  his  copartner,  have  been  entitled 
to  the  whole  interest  in  that  debt  There  is,  no  doubt^  a  pre- 
sumption that  the  interest  of  partners  in  the  original  capital 
is  equal,  where  notiiing  to  the  contrary  is  shown ;  but  there  Ss 
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not|  that  I  am  awaie  of,  any  presomptioii  as  to  the  state  of 
their  respeotive  aooonnts  with  the  oonoern.  The  fieu^ts,  as  they 
were  presented  to  the  purchaser  of  the  jadgment,  were  that 
the  judgment  was  recovered  for  a  debt  due  to  the  Messra  Bob- 
bins as  copartners;  and  that  there  had  been  a  dissolution  of 
the  firm.  This  circumstance  did  not  of  itsdf  deprive  the 
partner,  with  whom  he  dealt,  of  the  power  to  dispose  ci  the 
judgment  at  such  sum  as  he  should  consider  it  worth ;  and 
as  to  any  other  hots  which  might  change  the  situation  or 
impair  the  power  ef  the  respective  partners,  he  was  unac- 
quainted with  them.  My  own  opinion  is,  that  the  &ct  that 
I  the  debts  against  the  firm  had  all  been  discharged,  would  not 
affect  the  question  where  the  accounts  between  the  partnera 
were  not  shown  to  have  been  adjusted,  though  the  person 
•dealing  with  the  single  partner  were  acquainted  with  the  fiict; 
but  certainly  the  authorify  of  each  partner,  in  rq;ard  to  mal> 
,  ters  of  liquidation,  would  continue  in  respect  to  persons  who 
were  unacquainted  with  the  &ct  that  no  indebtedness  of  the 
firm  existed. 

I  am  therefore  in  favor  of  reversing  the  judgment  of  the 
Supreme  Court,  and  awarding  a  new  trial 

SiliTH,  J.,  delivered  an  opinion  to  the  same  effect  in  respect 
to  the  general  authority  of  partners  after  dissolution,  conclud- 
ing thus:   The  right  of  the  respective  partners,  after  dissolu* 
tion,  to  collect  or  discharge  the  debts  of  the  copartnership, 
cannot  depend  upon  the  state  of  the  accounts  between  the 
I  partners.    Third  persons  cannot  know  the  state  of  such  ao- 
i  counts,  and  cannot  be  required  to  ascertain,  at  their  peril, 
\  whether  the  partnership  debts  are  or  are  not  paid.    The  court 
below  erred  in  giving  judgment  upon  the  verdict  for  the 
plaintiffs,  and  the  same  should  be  reversed,  and  judgment 
given  for  the  defendant 

Wbight,  Suthsrland  and  Gould,  Js.,  concurred. 

Davixs,  X,  (dissenting.)    This  suit  is  in  the  name  of  botk 
partners,  but  is  prosecuted  solely  by  Bama  Bobbins,  and  tx 
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fak  binftflt  BeabM  BobbiM  hm^  ckailj,  oo  iatfliwnt  thf  wiiii 
httmmg  iold  aai  tmufeaed^  at  aiiy  nil0»  lu«  iMWi^  of  tibe 
jirigiaflat^tandyUiodabfcaiwiiacdteactforthe 
Ufifte.  He  aiflo  awQiaed  to  aell  attd  twmrfar  Iha  oiher  BMMely 
l^elongiBg  to  Bam*  BobbiM.  The  qti«0tie&  to  be  deoided  in 
tibis  eooe  ifl^  whedier  one  partii«r»  after  tbe  dieeohittott  of  tie 
fartaemhip  and  the  pigment  of  the  paitncariup  MiH,  oan  aeU 
aad  asBign  the  partoerohip  property  wiidioot  die  knowkdy  or 
oonaeDt  of  the  other  partoer.  Itisnadeniehle  that  he  can  eeU  hie 
4mu  iatoveoli  wbaterer  it  may  be;  but  whenoe  dees  he  denire 
bia  afttbority  to  aell  the  proper^  wbieh  pndeniably  bdoagi  to 
bis  fiMMoer  partner?  Certainly  not  &auL  waj  xigbta groariog 
Ottt  of  their  vdation  aa  partneiii  for  theae  aie  tanoiiiatod  by 
4be  diaiolution.  Noty  olearlyi  fkom  any  implied  authonty 
ivbich  one  partner  haa»  even  afier  diaaoltition,  to  aellor  tacBiiaiBr 
ihe  partnenfaip  property  for  the  purpose  of  or  in  pq^ment  of 
the  partnenhip  debts;  for  here  there  were  no  partnerdiip 
debts  to  pay.  It  has  been  regarded  as  settled  law  Jn  this  Stato 
since  the  decision  in  Sanford  v.  Mickhs  (4  John.,  2SL4t^  in  1809, 
that  one  partoer,  after  dissolution,  has  not  the  power  to  transfer 
the  partnership  property.  It  was  distinctly  xuled  in  that  caas 
that  all  the  partners  most  join  in  the  transfer  of  a  bill  nego- 
tiated after  the  dissolution  for  the  purpose  of  Testing  die  title 
in  the  indorsee.  The  same  principle  is  affirmed  in  Oeortner  v. 
The  Ihi^ees  of  Gznajoharie  (2  Barb.,  626).  These  rules  are  in 
barmony  with  the  general  law  of  partnership,  by  which  the 
aot  of  each  partnei',  during  the  oontinuance  of  the  partnership, 
and  within  the  scope  of  its  object,  binds  all  th^  others.  Eacb 
party  acts  as  agent  of  the  firm,  and  the  acts  of  the  agent^ 
within  the  scope  of  his  agency,  are  binding  upon  lAie  principal. 
It  is  in  this  sense  that  the  act  of  each  and  all  results  from  a 
general  «4nd  mutual  delegation  of  authority.  3Bach  partner 
may,  therefore,  bind  the  partnership  by  his  eontraot  in  the 

beyond  those  limits.  A  dissolution,  however,  puts  an  end  to 
the  authority*  By  the  foxoe  of  its  tonus  it  operates  aa  a  leyo- 
oation  of  all  power  to  create  new  contracts;  and  the  ri(^  of 
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partners  $b  stfeh  can  extend  no  fbrther  than  to  setde  tbe 
partaership  oonoerns  already  existing,  and  to  distribute  the 
remaining  funds.  The  acts  of  a  partner,  beyond  thiS|  cannot 
)}ind  the  partnership,  any  more  than  the  declarations,  acts  at 
acknowledgments  of  any  other  agent  of  the  partnership  would 
do^  after  his  agen<7  had  ceased.  (Story  on  Part,  §828.)  All 
the  power,  therefore,  which  every  partner  possesses  upon  the 
dissolution  is,  to  pay  and  collect  debts  due  to  the  partnership ; 
to  apply  the  partnership  funds  and  effects  to  the  discharge  of 
their  own  debts ;  to  adjust  and  settle  the  unliquidated  debts 
of  the  partnership ;  to  receive  any  property  belonging  to  the 
partnership;  and  to  make  due  acquittances,  discharges,  receipts 
and  acknowledgments  of  their  acts  in  the  premises.  (Story  on 
Part,  §  828.)  This  enumeration  does  not  embrace  the  power 
to  sell  and  transfer  the  partnership  property  or  securities  after 
the  payment  <^  its  debts  and  the  settlement  of  its  affidrs. 
Such  power  must^  therefore,  be  held  to  be  ezduded.  The 
maxim,  "  eocpreasio  uniua^  est  exdusio  aUerius^^^  may  be  invoked 
as  applicable  here. 

It  follows  that  the  judgment  of  the  general  term  is  correct^ 
and  should  be  afflurmed. 

Allen,  J.,  also  deliver^  an  opinion  for  affirmance.  He 
said,  among  other  things:  The  agency  of  the  partners  only 
continues  as  to  acts  necessarily  incident  to  the  closing  up  of 
the  partnership  affairs,  and  the  payment  and  receipt  of  tiie 
partnership  debta  The  disposal  of  the  partnership  assets,  in 
payment  of  the  liabilities  of  the  firm,  is  within  the  power  thus 
continued  in  each  of  the  partners.  But  the  authority  to  appoint 
an  attorney  to  act  for  the  firm,  is  not  a  necessary  incident  to 
the  power  actually  existing.  It  !s  not  necessary  to  the  exer- 
cise of  that  power,  and,-  therefore,  does  not  exist  E.  A. 
,  Bobbins  was  not^  therefore,  the  agent  of  the  firm,  and  had  no 
authority,  by  the  transfer  of  the  judgment,  to  bind  any  one 
but  Beuben  Bobbins,  fiK>m  whom  he  derived  his  authority  to 
act  The  defendant,  having  knowledge  of  the  dissolution  of 
the  firm,  cannot,  on  any  ground  of  implied  ftgeney,  claim  to 
Smith.— Vou  X  73 
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Md  BttniA  BoMyina  bennd  bj  Ike  aet  of  Beidiea  BoMbins  or 
Mi  appointee,  R  A.  Bobbiii&  Be  ia  chargeable  iridl  notiea 
ef  the  defteta  is  Um  poirer  of  eaeh  to  aol  for  fiarna. 

Had  Beabea  Bobbins  eiseealed  a  fbrmal  idnaOf  llio  queation 
iHPald  lu^TO  beetl  diflfezenl  Bj  the  teohnioal  &roe  of  the 
nlease  bj  one  el  two  jomt  ebligeea,  or  ofedilorB,  an  action 
npon  the  demandl  rdeaaed  will  be  barred.  But  thia  ia  Ibr 
teohnioal  reaaona  liot  affecting  thia  action,  where  no  releaae  waa 
g^r6n•  If  a  veleaae'  had  been  giTen,  it  could  onl  j  have  been 
aet  aaicta  for  ftaod.  'The  agreement  taxeoeiTe,  and  the  receipt 
0^  the  aBft^  sum  et  one  hmdred  doUais  in;  Ml  of  die  jud^- 
nent^  did  aol  bind  Bania  Bobbing  who  did  not  aaaent  to  it^ 
ne  judgment  below  was  right,  and  ahonld  be  aftrmed. 

jYldgmeat  leimaedi  $sDd  new  trial  oideied. 


^m^ 


Oaavrrv.  CABtLLetaL 

!fhe  return  of  a  justice  of  the  peace  to  a  certiowv  QBidar  the  Oodp^ 

contain  all  the  testimony  receiTed  by  him. 
Where  a  jusdoe's  retnip  sets  forth  evidence  in  detail,  it  is  ta  be  oonadeied 

m  statmg  the  whole  testimony^  uidess  the  contrary  dIstiacCly  appears, 

4 

Appkal  fiom  thft  Ssiprcma  Oova%  in  which  a  jndgaMnt  of 
the  Countjr  Oourt  waa  affixmed. 

Amasa  J.  JP^rhe,,  for  the  appellant 

Jokm  S,  Ayncihj  for  the  reapondents. 

Dbnk>,  J.  The  action,  whidi  waa  bronght  in  the  court  of  n 
jaatice  of  the  peace,  waa  trespass  for  the  taking  of  ft^e  calvea ; 
and  the  defondanta  jnatifled  nnder  a  warrant  issued  bj  one  of 
them  as  a  justice  ci  the  peace  for  the  oc^ection  of  a  small 
anm  for  the  ceBlh  of  a  proceeding  against  the  plaintiif  and 
another  peraoa  under  the  statute  concerning  encroachments  ia 
highwajFB^  (1  Bi  S.,  631.)    It  appeared  tiiat  an  iaaoe  had  been 
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iymed  in  th$t  pcooaeduig  by  the  dawl  of  the  oompUatit  b/ 
1]i»  prcgoil  pllm^  wd  tbat  t)ie  j viy  ffiuniiioned  oa  tha|( 
qcmsioii  found  the  fiiet  of  die  epxeioiiQhmm^  aad  made  the 
c|jBiiRki^f3el#  tbeieof  leqwed  by  the  etatnte,  and  thiik  theieupoii 
the  justice  issued  the  warranty  under  which  the  de&ndanti 
jiwt^ed)  tp  eoUeot  these  costa  But  it  was  shown  that^  befera 
tiie  sei^uieaf  the  oslires^  the  pl^ntiff  had  soedoot  a  certiorari. 
tp  remove  the  pvoceedings  o«i  the  complaint  for  an  encroach^ 
meat  into  the  Supieme  Court;  and  it  ia  not  denied  that  this 
writ  operated  ivb  a  stay  ef  these  proceedings,  nor  that  the 
servioe  of  the.  warrant  subeeciuently  was  illegal  The  defend* 
1^^  Oahfll  was  one  of-  the  commiasionen  of  highways,  and  it 
WiVi  proved  that  he  directed  the  constable  wbohad  the  warrant 
^  go  on  and  coUeot  the  money  mentioned  in  it  The  plaintiff. 
olaimed  that  the  defendant  Warren  had  also  made  himself 
r!eq)oua|ihle  for  the  trespass;  but  the  evidence  was  not  condu- 
qjive  upon  that  point  The  mi^trate  diaohaiiged  four  of  the 
px  defendants  before  the  case  was  submitted  These  were,  the 
jueticei  the  constable,  and  two  of  the  commissioners  of  high- 
If^^  Cabin  apd  Warren  were  l^wo  other  conmussionera  of 
higjhwayB;  four  commisaioneiSi  being  those  chopen  for  two 
towns,  having  joined  in  promoting  the  encroachment  proceeds 
ings  on  aeoom^  of  the  highway  being  the  boundary  line 
between  the  towns.  The  justice  took  time  to  deliberate,  and 
lifterwards  gave  judgment  in  favor  of  the  remaining  d^nd* 
ants,  Cabin  mi  Warren,  and  this  judgment  w^  aQrmed  in 
4ie  County  Court  expressly  on  the  ground  that  all  the  evidence 
before  the  justice  ha4  not  been  returued.  - 

Upoii  the-  evidence  retamed,  the  defendant  CahiU  wae 
unquestionably  lii^ble  in  the  action.  After  the  service  of  the 
qertioiari  upon  all  the  parties  wiio  were  concerned  in  prosecute 
13!^  the  encBToachment  prooeedings,  that  defendant  directed  the 
eonalable  to  proceed  to  exeeute  the  warrant,  and  he  accordingly 
seized  the  pfcpeity  in  question.  It  is  said  thaMhe  direction 
was  not  to  take  this  particular  property,  and  that  is  true;  but 
it  waa  iOe^  to  take  any  property  on  tdat  precept,  the  foroe, 
<}f  whioh  waa  suspended  by  the  certiorari;  and  the  genera) 
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directions  which  the  defendant  gave  embraced  any  property 
of  the  party  named  in  the  warrant  which  would  haye  been 
subject  to  be  taken  if  it  had  not  been  superseded  by  the 
certiorari.  The  defendant  was,  therefore,  upon  this  testimonyi 
implicated  in  the  trespass. 

*  The  only  question  which  can  be  made  ia  the  one  argued  by 
the  defendants'  counsel,  namely,  that  it  does  not  appear  by  the 
justice's  return  that  all  the  evidence  is  set  forth;  and  in  such 
a  case  it  is  urged  that  a  judgment  cannot  be  reyersed  upon  the 
fiicts,  because  it  may  be  that,  if  all  the  eyidence  had  been 
stated,  a  defence  would  hay^  been  established.  I  do  not  think 
the  position  can  be  sustained.  The  provision  of  the  Code  of 
Procedure  bearing  upon  the  subject  is  section  three  hundred 
and  sixty,  which  makes  it  the  duty  of  the  justice  to  make  9t 
return  to  the  appellate  court  "  of  the  testimony,  prooeedingB 
and  judgment,  and  file  the  same  in  the  appellate  court,"  &a 
In  obedience  to  this  direction,  the  return  under  consideration 
professes  to  set  out  the  testimony  given  on  the  trial  It  states 
that  the  plaintiff,  to  maintain  his  action,  called  a  person  who 
is  named  as  a  witness,  and  whose  testimony  on  direct  and 
cross  examination  is  then  given ;  and  this  is  followed  by  the 
statement  of  the  calling  and  examination  of  another  witness 
whose  testimony  is  also  given,  and  then  it  is  said  that  the 
plaintiff  rested.  The  defendants'  testimony  is  then  set  out  in 
the  same  way,  and  then  this  remark  is  made :  "  The  tssHmany 
here  dosed^  It  is  not  said  in  so  many  words  that  what  is  thus 
given  is  aU  the  testimony  produced  in  the  case ;  but  if  we  read 
the  return  in  conne6tion  with  the  law  pursuant  to  which  it 
was  made,  I  think  it  would  be  excessively  hypercritical  to  say 
that  it  does  not  sufficiently  appear  that  all  the  testimony  is 
stated  in  the  return.  Indeed,  I  think  that  a  justice's  return 
under  this  act,  setting  out  testimony  in  detail,  should  be  under- 
stood as  stating  the  whole  of  the  evidence,  unless  the  contrary 
distinctly  appears;  and  such  is  the  judgment  of  the  court 
We  are  aware  that  a  different  rule  was  established  under  a 

* 

former  statute,  providing  for  a  review  of  the  judgments  of 
justices  of  the  peace  upon  certiorari.  {Low  y.  Payne^  4  Comst, 
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247.)  But  that  act  did  not  require  all  the  testimony  to  be  aet 
oat  in  the  return.  The  party  seeking  the  review  waa  to  make 
an  affidavit  setting  forth  the  snhstanoe  of  the  testimony  and 
prooeedings  before  the  jnstice,  and  the  grounds  upon  which 
an  allegation  of  error  was  founded.  Then  the  return  was 
required  truly  and  fully  to  answer  to  all  the  facts  set  forth  in 
the  affidavit  (2  B.  S.,  256,  §§  171, 177.)  This  provision  might 
warrant  a  return  containing  only  a  general  statement  of  the 
effect  of  the  evidence  upon  the  points  respecting  which  error 
was  alleged,  and  then  it  would  be  unfidr  to  require  that  thfi 
judgment  should  be  supported  in  all  its  parts  by  the  evidencjo 
returned,  there  being  no  statement  that  it  was  all  the  evidence 
which  had  been  given.  A  provision  expressly  directing  that 
the  evidence  shall  be  returned,  means  that  all  the  evidence 
shall  be  stated ;  and  a  return  setting  forth  the  names  of  the 
witnessesi  and  what  they  swore  to  in  detail,  must  he  taken  to 
set  forth  all  the  evidence,  and  an  express  statement  that  no 
more  was  given  is  unnecessary.  The  Supreme  Court  in  the 
third  district  came  to  a  similar  determination  in  the  case  of 
CaJUgan  v.  i/ioE,  reported  in  12  Howard's  Practice  Beports 
(p.  496),  upon  grounds  similar  to  those  which  have  been  here 
stated. 

The  three  judgments,  in  which  this  small  claim  has  been 
hitherto  adjudicated,  must  be  reversed. 

Gotru),  J.  There  has  been  no  case  in  this  court  calling  for 
a  decision  of  the  question  whether  (under  the  Code),  upon  a^i 
appeal  to  a  County  Court  from  a  justice's^ udgment,  wherje 
the  return  does  not  show  evidence  sufficient  to  sustain  the 
judgment,  and  where  the  justice  does  not  certify  that  his 
return  contains  all  the  evidence,  &c.,  given  and  had  before 
him,  the  appellate  court  will,  in  support  of  the  judgment, 
presume  that  there  "v^as  other  evidence  sufficient  to  warrant  the 
judgment  The  case  cited  from  4  Comstock  (p.  247),  is  not  in 
point,  as  that  case  was  taken  up  by  the  old  form  of  certiorari. 

By  the  statute  regulatiDg  proceedings  under  that  writ  (2  R 
S.,  8d  ed.,  p.  851,  §  181),  it  is  provided  that  the  justice,  in  his 
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retnrii,  "sh^  tmlj  i^d  follj  ^lenm^  <»  oS  Ae  yi»ll9  setJbrAm 
At  affidavit  on  whkh  Ae  eertiorari  iioija  aUowedJ*  And  nnder 
this  provision  H  wiks  praramed  that  n  pikHji  when  he  made  hn 
affidairiti  covet^  till  the  ground  he  intended  to  assign  as  etror, 
txA  ihftt)  if  the  irant  of  Sufficient  etidenoe  was  a  ground  for 
tiie  Mrrit,  he  would  sajr  so,  and  have  the  return  (bj  amendment 
enforoed  when  necessary),  in  such  a  shape  as  to  l)e  smlable, 
bj  stating  that  it  contained  all  the  evidence.     ^ 

Under  the  Code  (§  868),  an  appeal  id  provided  Ibr,  which  k 
taken  by  a.  notice  to  the  justice  and  the  olh^  party  that  the 
app^ant  appeals  to  the  Ckmnty  Courty  and  thereupon  the 
justice  shall  make  a  return  "  of  Iht  testimony^  pf^oceecUngs  and 
judgment"  It  is  true  that  the  notice  of  appeal  must  state  tiie 
grounds  of  the  app^  But  this  does  not  vary  the  duty  of 
Ifae  justice,  Which  fis,  to  ietum  the  testimony,  &c ;  pldnly 
leaning  the  whole  teistimony,  &c.  And  the  legal  presumption 
k,  that  a  public  officer  does  his  duty.  If  it  be  said  that  the 
law  allows  the  appellant  to  procure  an  amended  return,  in 
%hich  the  justice  shall  state  that  he  has  Iretumed  all  the  testi- 
Ynohy,  it  htay  be  answered  that  the  appellee  may  procure  ifti 
amended  Ireturn  containing  all  the  testimony,  if  there  be  an 
omission  of  any  that  would  sustain  his  judgment.  And  when- 
ever the  retuhi  is  complete  (whether  with  or  without  an 
amended  return),  it  is  to  contain,  and  by  law  does  contain,  the 
testimony,  &c 

In  the  case  before  us,  the  notice  of  appeal  stated  the  ground 
bf  appeal  to  be,  *'  that  the  judgment  is  ag^dnst  lato  and  t^- 
ifeTice,  and  the  platnti^  lihould  have  had  judgment  against  the 
ilefendatii''  This  is  abiindant  notice  to  return  all  the  teM- 
taony,  we^  any  noMee  necessary.  But  none  iseems  lo  %e 
required. 

The  jad^ek^  skbnld  be  retefsed. 

Judgments  revenmL 
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fbe  Giiial  board,  upon  reTwnx^  or  modifTixig  to  ftinrlrd  of  tlie  oual 
appniaen^  moBt  sUte  tha  groimdi  of  rerenal  or  «io4ifioliliOD  in  Ifaair 
reeohitioD.    The  atatute  (ch.  752  cf  1BI^,^4)  ia  imp^ratiTe,  not  merelj 

.    directly. 

bauH,  of  »t  liwaiii,  iti  ^fritfg|ft  te»^4|l|MdMMMM,  ia^ftUffli^ 
«Miail  it  ^Miliqg  liM' iMi 


IpuBBaptotj  aiMdanuB.  Ia  Saptember^  1849,  die  oanAl^Mii* 
jewrndtoaaawttd  tatheyJ>>arfer>$80*a.86fei^*iim^ 
dMapproptiMiM  of  lus  landa&d  wsMs.  Aff^ynnp^ukm 
oa  behalf  of  tlm  oRmi  oommin^nmn,  ii(^[»reB€ftillpg  the  8ia^ 
«Bd  alBo  b J  tbe-raUtor.  On  the  29lii  Beeettber,  16M,  Otfi 
oumJ  beard  adopted  a  reooluiioii  ad^g  f4,010ttp  the  awaidL 
The  reeolatioii  mmfij  diiecited  thk  mcrdase^  iritboat  reeital  ^Mr 
atatfltneatB  df  az^  fiitili  or  grocuxde  Tor  thi»  ^nodifyhig  ilia 
«wetd  A4  the  tittle  of  ill  paaaege^  Ae  appeal  was  not  en  Iha 
baamees  caleiidar  ^f  caMs  to  be  heard,  iior  faai^  aeiiee  beea 
ghren  of  amy  qpeoal  meeting  for  the  hearhtgof  0eleiidairoaaa^ 
ai  feqiiired  hj  Ae  regalatioas  of  the  boanL  rib.  Gardael^ 
ihe  aomtiuflnMier  ia  chaige  of  the  aeclioii  of  tibe  iMaala  oft 
wUeh  the  daoMgca  ime weonadi  wias  abeent'fisoai  Aeiaeet* 
iia^  On  tha  td  day  of  Jaaaaiy,  11860,  MniGaidktervat^ 
aiecftkig  oJT-Ihe  eanal  boaid,  pieeeiited  a  teaoktiaix^ia  Wfitiaft 
)fecitiqgthe  ti»efsi&iag  &6t8,  Tacatiiig  dbe  iMolatfot  ei  l^eeMU* 
hint  8&|0rd«tiag  a  reheariag  ot  the  appeal,  and  4»eotiag  4 
o^y  of  ibe  reariatioii  to^beatfred  m  the  lelaftoa,:  tThiaraao^ 
laliM  waa  hi&d  apon  the  tdbk^  bat,  aabaeqaeM]yf  an  tike  liMk 
IPAta«iyvl8dO,'waa  taken  iiipa&dpaaaed.  l3iefi^4ler,rqtaid* 
ittg  Hm  laat  MMlatieii  aa  aagi^^,  applied  to  Ma  CtaidaerM 
daaw  hifl  diait;  o^  the  auditor  &r  the  aaaal  dtpaataieairto  ilai 
aoaid,  f  ^iaawaagd  ^^e  >eaelatian  <rf  DeecBib»?8(^  UB^ 
Upoa  hiaTcfcaal4tie  teiiier  obteiaded  a-tnaariaiaap,  nMehmm 
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made  peremptory  upon  the  lieuing  at  special  term;  and  ihe 
order  haiTingbeen  affirmed  at  general  term  in  the  third  diatrioty 
the  defendant  appealed  to  thia  oourt 

John  K  BeynoUh^  for  the  appellant 

Eenty  Smithy  for  the  respondent 

SlOTH,  J.  The  canal  board  is  clothed  with  certain  judicial 
powers.  It  is  authorissed)  upon  appeal,  to  review  the  decisions 
of  the  canal  appraisers,  and  reverse  or  affirm,  or  modify  their 
appraisements.  (1  R  S.,  6th  ed.,  p.  597,  %  106 ;  Laws  of  1828, 
oh.  868,  §  8.)  The  board  is  composed  of  administratiTe  offi- 
oers,  and  is  entided  to  exerciBe  no  judicial  functions  except 
ihose  specially  and  distinctly  conferred  by  some  l^gislatiTe  ad 
The  roles  of  law  applicable  to  inferior  magistrates  or  eourts 
of  special  and  limited  jurisdictioh  apply  to  it  These  roles 
are,  that  nothing  shall  be  intended  to  be  within  their  juria- 
fliction ;  and  that  the  authority  for  all  their  acts  must  appear 
upon  the  fece  of  their  proceedings,  or  must  be  affirmatively 
and  distinctly  shown.  The  papers  presented  to  the  court 
below,  and  upon  which  the  motion  for  a  mandamus  was  made 
and  granted,  db  not  show  upon  their  face  that  the  canal  board 
ever  acquired  jurisdiction  to  pass  the  resolution  increaeing  the 
amount  of  the  relator's  award  from  $8,048.86  to  $12,068.86. 
The  resolution  itself  proves,  nothing.  The  affidavit  of  the 
relator  shows  the  making  of  an  kward  by  the  canal  appraisers, 
and  the  appeals  therefrom  by  himself  and  the  canal  commis* 
sioners,  but  does  not  show  that  any  return  was  ever  made  to 
BOoh  appeal  by  the  canal  appraisers.  Until  the  making  of 
such  return,  the  canal  board  had  no  jurisdiction  upon  the 
appeal  The  affidavit  of  the  respdhdent  shows  that,  at  the 
time  of  the  passing  of  said  resolution,  the  said  appeal  was  not 
on  the  business  calendar  of  cases  to  be  heard  before  the  said 
board,  and  no  notice  of  any  special  meeting  of  the  board  for 
the  hearing  of  the  calends^  cases,  as  required  by  its  regula* 
tions,  had  been  given.  Whether  cases  are  immediately  placed 
upon, such  calendar,  on  the  filing  of  the  return  of  the  ap> 
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pimisen  to  the  appeal,  does  not  appear.  If  auch  be  the 
practioe,  aach  allegation  impliea  that  no  retorn  had  been 
made.  We  can  intend  nothing  on  the'  anbjeot;  and  the 
relator,  whoee  duty  it  was  to  show  affirmatiyely  that  the  pio- 
oeedings  of  the  canal  board  were  dalj  authorized,  has  not 
shown  how  the  fiiets  were.  Upon  this  ground,  I  think  the 
mandamus  might  haye  been  denied.  But  this  is  perhaps  a 
matter  of  nice  formality ;  and  a  deotsion  on  this  ground  would 
•  not  dispose  of  the  case  upon  its  merits.  I  will,  then,  consider 
the  more  substantial  ground  upon  which  I  think  the  judgment 
bdow  should  be  rerersed. 

The  statute  (ch.  762  of  1849,  §4,  p.  618),  prescribing  the 
duties  of  the  canal  board,  provides  as  follows:  "Whenever 
the  canal  board  shall,  upon  the  hearing  of  any  appeal  fipm 
the  award  of  the  canal  appraisers,  reyerse  or  modify  such 
awahl,  fley  shaU  staie  in  the  resolnHon  or  order  relating  to  said 
appeal  Aegrcvnda  of  sw^tevermA  or  mcdifiM^ 
if  any^  wih  award  is  increased  or  diminished,^ 

Confessedly,  upon  its  fkce,  the  resolution  passed  by  the 
canal  board,  December  29, 1869,  in  respect  to  the  claim  and 
award  of  the  relator,  does  not  comply  with  this  statute.  B 
siniply  increases  such  award  by  adding  thereto  the  sum  of 
$4,010,  making  it  $12,068.86.  It  specifies  no  ground  for  such 
increase  or  modification.  It  is  claimed  that  compliance  with 
this  provision  of  the  statute  is  unnecessary;  and  upon  the 
ground  that  it  is  merely  directory,  and  not  imperative.  I 
cannot  think  that  the  provision,  requiring  the  canal  board  to 
specify  the  grounds  of  their  decision  in  the  resolution  modi« 
fying  an  appraisement  of  the  canal  i^raisera  under  the  section 
above  mentioned,  can  properly  be  regarded  as  merely  direc- 
tory. It  seems  to  me  that  it  is  matter  of  substance,  and 
essential  to  the  validity  of  any  dedfsion  of  the  board  in  such 
cases.  Such  was,  doubtless,  the  intent  of  the  legislature. 
The  language  is  positive  and  peremptory.  It  is,  "they  sfujdl 
state  in'  Ae  resdluiion  or  order  the  grounds  of  such  reversal  or 
fnodijieation.^  Such  statement  is  an  essential  and  indispensable 
part  of  the  order  or  re8oluti<m.  The  legislature  has  pre- 
SMrra. — ^VoL.  X  74 
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MrilMd  tike  form  of  Ibe  order  in  MMh  awei»  ItlnsynwriM 
41m  nvo4e  ia  whkli  the  wmI  bMid  ebeU  ac^  tke  feim  tf  its 
j«dgm«it  Tbe  boerd  hes  no  power  to  ^re  $x^j  other  j  vdg- 
sieiL^  or  a  jadg°)Mt^  tA  aoj  oilier  fonou  It  hM  no  fgm&ni 
poweiB.  Itkq^edanyftathorieedtoaffltBi^reviMBeioriiiiM^ 
4A  award  in  a  partieular  j^teeoribed  way  and  foim»  It  nmal 
eomplj  with  thefonn.  It  oaimot  depart  from,  the  forai  apt- 
dally  preaoribed  and  defined.  To  do  ao,  is  to  act  without 
«athorityi  and  the  act  is  not  TaUd.  It  ia  q«ite  hk»  tbe  oeaa 
x>f  Annc^Nm  y,  6W  <1  Eaat,  M>.  In  that  caae»  an  aet  Mtho- 
rised  certain  magistrates  to  stop  up  and  alter  a  fiird  waj,  Aa 
The  statute  direoted  ihat  tbe  prooeedinga  ahonld  be  i&  a 
particular  fornix  and  presoribed  a  schedule  of  fornyL  Tbe 
magistrates  had  not  followed  the  prescribed  fonn;  and  it  was 
daimed  that  the  statute  wss  aimply  directory.  Bat  •Loni 
KsNTON  said:  ''I  cannot  aay  that  the  words  ana  ineialif 
dirpctoiy.  Power  is  giyen  to  the  nagistrates  to  tako  $Bmjf  «n 
certain  oonditions,  a  right  which  the  .poblio  befovs-  eigoyed; 
and  this  is  to  be  done  ki «  oettain  presoribed  ibna«''  Bettid, 
^' the  words  of  the  act  are  peremptory,  thai  the  ftesssAaBie 
naedf^  in.  Prorisionsin  statoles  are m  vai;  m^iy  aasesi Med 
properly^  held  to  be  direotory.  But  such  provisiMa  nie  oem- 
monly  merely  incidental  «  oollatetal,  relating  to  imnari&iial 
or  clerical  aotSi  and  not  to  those  which  pertain  to  the  easease 
and  snbstasw.  In  &x  t»  LoasiaU  (1  Burr^  447}^  Levd  MiMi- 
fliKU)  •said :  "  Ibere  is  %  known  distinction  between  w- 
<0UAstaaices  which  are  of  Uie  aMMse of  a  thing  required  tobe 
idone  by  an  act  of  partiannent^  and  <daases  aaerdy  direotnTy^" 
In  dlbvtaNml  V.  Zmv«lH)^ 

ance  with  this  dirtanetion^  that  a  provision  of  the  sMWto 
tequuJag'the  dark  of  the  town  to  give- notice  of  the  innial 
AeetiqgnfasaMielydipsctery.  lu  The Posphr.  AMm{$Wmd^ 
4SS^  irhere  the  statnte  inquired  the  ooMimanding  oflcer  of  a 
brigade  to  appoint  n  bngade  court^nartial  on  or  before  Ae 
Amt  day  of  June  in  eaoh  year -^  held,  that  ijhe  time  was  mH 
•an  essential  part  of  the  proyiftOB,  and  the  slitiito  w«  cHno- 
.toty.    So  in^.  jMffe  Omth  (»  BUI,  48),  TAefieofk  ti  JBWiy 
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(12  Wend,  461),  amd  ^TMJbM.y.  7«uiv,  (8  Co^.),  wImto  «]m 
Blalafe^  reqtiifed  oertain  adts  to  be  done  wilhifi  a  ecstain  tima 
— ^faeld,  that  the  time  vma  hoi  ewenlial  lo  the  validilgr  of  the 
aet;  and  the  statute  in  that  paitieiilar  was  diieetiwy  mefdy. 
So  in  respeot  to  the  tut  listi  direofted  bj  the  etatateto  be  made 
out  wiihin  thirty  days  after  the  distriet  meetiag.  It  hae.beea 
keld  in  aereral  ooea  that  the  aolB  being  fer  the  paWc  benaftti 
and  the  sigoiag  of  the  warrant  bat  a  ministerial  duly,  tiie  sta^ 
tate  in  respect  to  time  was  merely  diteotory.  {Bhnej/  v*  dof^ 
90  Barb.,  167;  Cfmb  r.  Mead^  3  Denio,  180;  Lee  r.  iWry,  4 
Oenio,  186.)  la  i3triker  r.  ITeOy  (7  HiU,  0),  the  ^aeetion  was 
considered,  among  others,  whether  a  resolation  for  opening  a 
atreet  in  New  Y<^k  city  was  properly  passed  without  cilliag 
*4lie  ayes  and  noes ;  the  statate  requiring  saeh  fonaality  ia 
^icpress  words.  The  statute  directed  that  *'aU  resolntiOM 
•laeoBimending  impioretaents  shoald  be  published  in  aU  news- 
papers emplojped  by  the  oommon  eoohdl ;  aitfd  wheaeyer  any 
Tote  is  taken  in  reiatlen  thereto,  the  ayes  and  noes  shall  be 
'CfaHed  and  publidbed  in  the  same  manner.'* 

Judge  BuuRDetxr  considered  that  this  ptQTtttoa  Iras  direo- 
toty  only ;  and  with  him  Judge  €oWtK  concurred.  And  in 
lespect  to  the  publication  in  the  newspaper,  the  Obancelkt* 
iionearred  in  the  view  that  that  pottion  of  the  statute  wlM 
directory  in  Wig^  y.  The  Mayw  of  JSkw  Tof*  (0  Paigs,  10). 
But  in  the  ^bm  of  ^SifirAer,  Judge  BftomoK  dissented,  sayitig: 
**Tfae  kngm^  is  vA^pefaMve;  the  ayes  and  noes  sAfeis  be 
>eiaUed.  Wheh  the  particakr  mode  in  whidi  the  corporation 
js  to  BK^  is  thus  specially  declared  b^  its  ^barta*,  I  thtaJc  it 
oan  only  set  in  the  prescribed  form.  The  contrary  doetrine 
wants  the  sanction  of  Ictgal  au&ority,  and  is  fiaaght  with  the 
j|M)8t  dangerous  eoasequences.  It  would  place  the  corporation 
abore  the  laws.**  This  case  was  revened  in  the  Court  for  the 
Oorreelion  of  Errors  upon  other  grounds ;  and  this  question 
was  not  passed  upon {2  X>enio^  S28);  and  the. point  remains 
«ndedded»  But  the  views  ezpressed  by  Judge  Bbostson 
«een  to^ae  ammently  aoiund ;  and  they  are  equally  i^UcaUe 
In  dtiaease.    If  the  caniA bwrd  ean «tut to  aomply  with  this 
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provision  of  the  statute^  they  will  •  yirtoallj  nullify  the  law ; 
as  Judge  Bboitbon  said  of  the  common  council  of  New  YoiAc^ 
^  it  would  place  the  board  aboye  the  laws."  It  was  neyer  the 
intention  of  the  legislature  that  the  canal  board  should  hari 
power  arbitrarily  and  capriciously  to  reyerse  or  modify 
awards.  This  section  was  made,  most  palpably,  to  prevent 
such  action  of  the  board ;  and  it  is  the  plain  duty  of  tiie  courts 
to  seek  to  carry  out  the  plain  intent  of  the  statute,  and  avert 
the  mischief  it  was  intended  to  prevent. 

It  appears,  flom  the  affidavit  of  the  relator,  that  the  resolu- 
tion in  question  was  passed  in  his  absence,  relating  to  matters 
within  his  particular  district  of  the  canal,  and  in  respect 
to  which  it  was  his  particular  daty  to  watch  for  and  guard 
the  interests  of  the  State :  the  appeal  was  not  on  the  calendar 
of  cases  to  be  heard  upon  appeal ;  and  no  special  meeting  of  the 
canal  board  for  the  hearing  of  appeal  cases,  according  to  the 
regulations  of  the  board,  was  given.  These  matters  pertain, 
doubtless,  to  the  practice  of  the  board,  and  are  not  subjects 
of  review  any  more  than  ordinary  questions  of  regularity  in 
courts  of  justice.  But  they  do  suggest  the  importance  of  the 
statute  in  question,  and  vindicate  the  wisdom  of  the  legislature 
in  its  passage ;  and  clearly  show  that  the  power  of  the  board 
should  not  be  enlarged  by  judicial  construction  tending  to 
defeat  the  legislative  will,  and  jeopardize  the  public  interesta 

The  resolution  of  the  29th  of  December,  1869,  increasing  the 
award  of  the  relator  to  $12,053.85, 1  think,  therefore,  is  dearly 
invalid,  for  the  non-compliance  by  the  canal  board  with  the 
statute  in  question.  0?he  resolution  passed  on  the  10th  of 
February,  1860,  vacating  the  former  resolution  and  granting^ 
re-hearing  of  the  appeal,  is  also  invalid.  The  board  could  not 
grant  a  re-hearing,  except  in  the  precise  mode  specified  in  the 
statute  (§  160),  and  upon  an  application  in  writing.  This  appli- 
cation means  an  application  upon  affidavit  or  petition,  showing 
some  mistake  or  other  grounds  of  error,  and  made  on  notii^ 
to  the  opposite  party.  The  order  is  therefore  invalid,  as  an 
order  granting  a  re-hearing  of  a  dedsion  properly  made  upon 
an  appeal    As  a  resolution,  vacating  an  irregular  order,  it  is 
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m>%  periiaps,  olyectionftble.  It  is  at  best  harmless^  and  afieots 
no  rights  of  the  people  or  of  the  relator.  It  simp]  j  remoyes 
the  irregular  order  from  the  reoord,  so  as  to  allow  the  appeal 
to  be  heard  upon  its  merita  It  should  so  be  heard,  without 
respect  to  such  order;  neyer  having  been  properly  decided 
if  heard. 
The  judgment  below  should  be  revened. 

All  the  judges  were  for  reyexBal ;  and  a  majority  of  them 
concurred  in  opinion  that  the  statute  requiring  the  canal  board 
to  state  the  grounds  for  its  modifying  an  award  was  imperatiye. 

DxNio,  J.  I  assume  that  the  order  of  the  canal  board  of 
the  29th  December,  1869,  was  legally  yalid,  although  it  did 
not  set  forth,  as  the  act  requires,  the  grounds  of  the  change 
which  the  board  had  made  in  the  award  of  the  canal  apprai- 
aers.  I  am  inclined  to  think  the  provision  in  that  respect 
may  be  regarded  as  directory,  as  was  held  by  the  Supreme 
Court  But  the  board  had  a  clear  right,  under  the  act  of  1840 
(oh.  201),  to  grant  one  rehearbg;  and  it  was  their  duty  to  do. so, 
i£,  in  their  judgment^  the  justice  of  the  case  required  it  The 
board  did  grant  a  rehearing  by  its  order  of  the  10th  Januaiy, 
1860,  and  that  order  was  a  complete  answer  to  the  application 
for  a  mandamus  to  carry  into  effect  the  award  of  damages 
made  by  the  board  on  the  29th  December  preceding,  unless  it 
was  void.  It  is  allied  that  it  was  void  for  several  reasons, 
the  first  of  which  is  that  it  professes  to  vacate  the  former 
resolution  upon  an  ex  parte  application  and  before  the  party 
claiming  damages  had  been  heard.  The  analogy  between 
these  proceedings  and  suits  and  proceedings  in  courts  of  law  is 
not  very  dose ;  but  some  general  principles  are,  ho  doubt, 
applicable  to  both,  and  it  would  be  clearly  illegal  to  finally 
annul  a  determination  made  upon  a  hearing  of  the  parties, 
under  which  one  had  acquired  rights,  without  affording  him 
an  opportunity  to  be  heard  upon  the  question.  But  such  was 
not  the  coarse  proposed  by  the  board.  It  had  been  suggested 
by  the  canal  commissioner,  whose  duty  it  was  to  attend  to  the 
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mtoNBt  of  tiie  State  in  the  matter,  that  juatfee  wiaifed  i^ 
Auiher  ^zamijuition  of  the  oaae ;  and  the  eflfeet  of  their  detei^ 
Bftinatioii  wae  that  an  opportomtj  should  be  alforded  for  suek 
Ainher  examinatioDY  and  of  this  Mr.  Barnes  was  to  haye  aanple 
BOliee  by  the^erriee  upoa  him  of  a  oopy  of  the  <»:der.  The 
statute  does  not  require  that  the  party  who  had  prevailed  upoft 
the  former  hearing  should  hare  notice  of  the  applieatton  for  a 
rehearing;  and  there  is  nothing  i&  the  nature  of  the  case 
making  it  indispensable  that  such  notice  should  be  given.  If 
he  has  a  full  opportunity  to  appear  and  contest  the  mattw  oa 
the  fiirther  hearing,  he  hsA  no  ground  tor  complaial  Besides^ 
it  is  to  be  intended  that  the  act  has  imposed  all  the  conditions 
to  obtain  a  rehearing  which  the  legislature  thought  it  suitable 
te  Impose^  It  declares  that  there  shall  be  an  application,  and 
Iftial  it  shall  be  in  writing.  Of  course,  the  only  party  to  whom 
an  application  can  be  addressed  is  the  board*  Then  the  sppli* 
cation  must  be  made  in  sixty  days  after  the  adjudication  which 
is  sought  to  be  reconsidered.  If,  besides  these  formalitieay  i| 
had  been  intended  that  notice  should  be  given  to  the  oilier 
party,  it  is  to  be  presumed  that  it  would  have  been  so  spedi* 
fied.  If  there  was  an  error  in  declaring  the  former  resolutioa 
vacated  before  the  rehearing  took  place,  still  that  would  noi 
prevent  the  rehearing,  but  would  be  in  furtherance  of  it  So 
fltr  as  the  order  professed  to  set  aside  what  had  been  done,  i% 
might  be  void,  and  yet  the  mandate  for  a  rehearing,  Imn^ 
within  the  competency  of  the  board,  might  be  legal  and  valid« 
But  I  think  the  vacatur  was  right  The  nature  of  a  rehearingi 
stripped  of  all  technicalities,  is  a  proceeding  by  which  the 
complaint,  or  claim  for  the  original  adjudicatioB,  is  to  beagaia 
heard  and  considered.  The  matter,  in  such  a  case,  is  to  be 
taken  up  anew,  without  prejudice  on  account  of  the  fi>rme» 
order.  The  order  is  in  the  nature  of  an  award  of  a  new  tri^ 
i&  an  action  at  law,  which  presupposes  that  dM  original  trial 
has  been  vacated  and  annulled. 

But  the  objection  most  strongly  uijg^  to  prove  the  orda» 
for  a  rehearing  void  is,  that  there  was  no  written  applioatioQ. 
My  opinion  is^  that  Ihe  board  was  coaapetait  to  w«ive  thf* 


ff 

Ibmiiilii^i  wd  tlM%  bj  oiakMig  an  ovdep  in  writfaig  rtMiiBg 
the  former  order  aad  diveetang'  a  leliearittgi  tlhe-  bottrd  dki 
effectually  waive  all  objectioiia  to  the  manner  in  which  the 
qiMslton  was  biote^ht  before  ibenu  The  applioatioii  was 
leqoired  to  be  made  to  the  board,  and  not'  to  the  oppoeita 
par^.  The  motiTe  fo9  requiring  a  written  appKealkm,  and- 
for  limiting  the  time  within  which  it  should  be  made,  was, 
drabdesB,  ta.  enaUe  the  board,  the  public  officers  and  the 
claimant  to  know  when  tibe^  original' adjudication  had  become 
perfect  and  absolute.  It  was  important^  after  the  sixty  days 
mentioned  in  the  act  had  eliqMed  without  any  rehearing  being 
granted,  that  there  should  be  some  authentic  means  of  deter- 
mining whether  an  apfilioatioa  had:  been  made  within  that 
time.  If  an  oral  application  should  have  been  made,  more  or 
laoi  naoertainty  woiild  have  arisen  aa  t&  its  e»atenoei  whick 
wofuld  not  be  Kkely  to  be  the  ease  if  a  wriHeB  apvlicatioB  was 
the  onlv  manner  in  which  the  motion  could  be  made.  But 
iheae  reasons  have  no  fbxG^  where  the  board  has  entertained 
the  appUeatkm,  and  has  aotaaUy  made  an  o«d^  in  writing  for 
a  rehearing  within  the  sixty  daya  No  better  evidence  ooold 
be  needed  that  the  party  seeking  a  rehearing  had  applied  to 
Ae  board  for  that  purpose,  than  a  formal  order  granting  the 
application  and  directing  a  rehearing  entered  in  their  minutes. 
Again,  the  reaolatioa  was  reduced  to  writing  and  presented  U> 
the  board  by  the  canal  ocmimissioner  who  applied  to  open  the 
adjudtcatioa.  It  set  fofth  the  older  which  he  adred  tor^  andf 
reeifeBd  the  reasons  wliy  it  should  be  granted.  It  was  in  itself 
an  application  in  writing,  and  would  alone  be  a  sufllcie&t 
answer  to  ihe  objeotion. 

These  proceedings  are  administrative  in  tlieir  bharaoler,  aa<| 
tile  statntes  regulating  them  should  be  construed  with  Bberali^* 
I  am  aatlftfied  that  an  order  for  a  rehearing,  made  in  the  man 
ner  dlsdosed  in  these  papers,  entered  within  lihe  sixty  days, 
accomplishes  all  the  objects  of  a  written  appfieation,  so  ftr  ait 
l9ie  party  opposing  the  rehearmg  is  concerned. 

I  am,  therefore^  of  opinion  that  the  jwi^ment  of  the  Su*- 
preme  Court  should  be  reversed,  with  costs,  and  thai  jadjpneBi 
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should  be  rendered  in  favor  of  the  canal  commiBrionetagauwt 
whom  the  altematiye  mandamus  was  sued  out 

■ 

Allsk,  J.,  concurred  in  this  opinion ;  and  a^  m^ority  of  the 
judges  agreed  that  the  offering  of  the  resolution  by  Mr.  Gard- 
ner was  a  sufficient  application  in  writing. 

Judgment  reyersedy  and  judgment  for  the 
defendant  ordered. 


Booth  v.  Bwm  d  al 


A  creditor  in  good  &ith  of  a  manu&ctaring  corporation  wludi  was  organ- 
ised, and  its  basinefls  condacted,  for  the  piupoee  of  defrauding  the 
oreditoFB  of  ita  president^  has  no  priority  of  claim  to  property  in  the 
possession  of  soch  corporation  over  a  creditor  of  the  president. 

The  purchaser  of  goods  of  the  corporation  under  execution  against  its 
preAident^  for  his  private  debt^  gets  a  good  title  as  against  a  subsequent 
execution  against  the  corporation. 

Appeal  from  the  Supreme  Court  Action  for  taking  a 
steam-engine,  the  property  of  the  plaintiff  Upon  the  trial  it 
appeared  that,  on  the  Ist  day  of  January,  1866,  William  Mont- 
gomery and  one  Garrabrant  made  their  promissory  notes  for 
two  thousand  dollars,  the  consideration  for  which  was  the  sale 
to  them  by  one  Beere,  the  payee,  of  his  interest  in  a  machine* 
shop  and  its  business,  which,  up  to  that  time,  had  been  carried 
on  by  the  three,  at  Yonkers,  in  Westchester  county.  The 
plaintiff  having  become  the  owner  of  these  notes,  recovered 
judgment  thereon  in  December,  1869.  Under  the  eifcecution 
upon  this  judgment  he  purchased  the  steam-engine  in  question, 
which  was  then  in  the  machine-shop  at  Yonkers.  The  plain- 
tiff removed  the  engine  to  the  city  of  New  York,  where  somo 
two  months  afterwards  it  was  seized  and  taken  away  by  the 
8h6ri£^  at  the  instance  of  the  defendants,  under  an  execution 
\ipon  a  judgment  recovered  by  them  against  tiie  New  York 


ALBAMT,  JUNE,  1882.  568 

Booths  BunoQ. 

« 

Steam  Saw-Mill  and  Machine  Company.  It  was  shown  that 
Htm  Was  a  corporation  organized  nnder  the  general  law  of  Octo- 
ber 80, 1857.  Montgomery,  the  president  of  the  Compaiiyi 
and  one  Land,  who  was  then  in.  partnership  with  him,  were 
trustees  of  the  corporation.  They  owned  the  machine-sho|), 
machinery  and  stock  at  Yonkers,  which  they  transferred  to 
the  Company  at  the  time  of  its  formation.  The  plaintiiF  ofTerad 
to  prove  that  the  corporation  was  organized  to  deflraud  the 
creditors  of  Williiun  if ontgomeiy  k  Co.,  and  that  the  bnsinetti 
was  carried  on  in  the  name  of  said  Machine  Company  for  the 
like  parpose.  The  evidence  was  excluded,  and  the  plaintiff 
took  ah  exception.  The  court  dismissed  the  complaint^  and 
the  judgment  having  been  affirmed,  at  general  term  in  the 
second  district^  the  plaintiff  appealed  to  this  court. 

R  IT.  Van  Pelt,  for  the  appellant 

Andrew  Thompmm^  for  the  respondents; 

SuTHSBLANB,  J.  The  principle  plainly  announced  in  the 
opinions  delivered  at  the  general  term,  on  both  occasions  wheat 
this  case  was  before  them,  is :  Assuming  that  the  phuntiff  was 
a  creditor  of  William  Montgomery,  or'  of  William  Mont- 
gomery &  Co.,  at  the  time  the  New  York  Steam  Saw-Mill  and 
Machine  Company  was  fonnally  organized  as  a  corporation 
under  the  statute ;  and  that  it  was  so  organized,  and  the  busi- 
ness carried  on  in  its  name,  to  defraud  the  creditors  of  William 
Montgomery,  or  of  William  Montgomery  h  Co.;  yet  that 
Bance  &  Co.  had  the  best  or  superior  right  to  the  engine  in 
question,  or  to  sell  it  under  their  judgment  and  exeoutioiii 
because  the  corporation  was  regularly  organized,  and  they 
became  its  lima  fide  creditors  without  notice  of  the  fraudulent 
purpose  for  which  it  was  organized,  the  property  of  William 
Montgomery,  or  of  William  Montgomery  &  Co.,  transferred  to 
it|  and  the  business  subsequently  carried  on  in  its  name. 

It  does  not  appear  to  have  been  doubted,  by  either  of  the 
learned  judges  who  delivered  the  opinions  at  general  termi  if 

Smith. — ^Toi..  Z.  75 
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the  oorporatioti  was  oif;anissed  and  the  basiness  aabsequently 
carried  on  in  its  name  with  the  fraudulent  purpose  aforesaid, 
that  such  oi^nization  or  proceeding  was  absoluteij  void  as 
to  the  plaintiff  and  that  he  had  a  right,  at  the  peril  or  risk  of 
being  able  to  establish  such  fraudulent  purpose,  to  sell  the 
engine  in  question,  or,  at  least,  Montgomeiy's  interest  in  it^ 
under  his  execution ;  and  that  his  prior  sale  and  purchase 
under  his  execution  gave  him  a  title  as  against  any  creditor 
of  William  Monfgomeiy,  or  of  William  Montgomery  k  Co., 
and  would  have  given  him  a  superior  title  as  against  Bunce  & 
Co.,  had  they  dealt  with  and  given  credit  to  the  corporation 
with  notice  of  such  fraudulent  purpose.  But  the  principle 
assumed  in  these  opinions  would  appear  to  be,  that^the  bona 
fide  creditors  of  a  corporation,  organized,  and  the  business  of 
which  is  carried  on  by  A.  B.  in  its  name,  to  defraud  his  cred- 
itors, have  a  right  to  property  held  by  him  in  the  name  of  the 
corporation  superior  to  that  of  a  defrauded  creditor  of  A«  B. ; 
that  the  mere  &ct  of  the  regular  organization  of  the  corpora- 
tion gives  its  bona  fide  creditors  a  lien  on,  or  a  right  to,  such 
property,  which  no  superior  dUigence  of  a  defrauded  creditoi^ 
in  enforcing  the  payment  of  his  debt  by  judgment  and  execu* 
tion,  can  deprive  them  o£ 

No  authority  is  cited  in  support  of  this  principle,  and  we 
do  not  see  any  ground  or  reason  for  enforcing  it  in  this  case. 

Assuming,  in  this  case,  that  the  corporation  was  organized, 
the  property  of  William  Montgomery,  or  of  William  Mont> 
gomery  k  Co.,  (we  do  not  mean  the  particular  property  in 
question,)  transferred  to  it,  and  the  business  afterwards  carried 
on  in  its  name,  with  the  fraudulent  purpose  of  preventing  the 
plaintiff  enforcing  or  collecting  his  debt,  and  that  Bunce  k 
Co.  were  bona  fide  creditors  of  the  corporation,  we  think  that, 
prior  to  the  levy  and  sale  under  the  plaintiff's  execution,  the 
equities  of  the  plaintiff  and  of  Bunce  k  Co.  were  equal. 

There  is  nothing  in  the  case  to  show  that  Bunce  k  Ca  gave 
credit  to  the  corporation  because  it  was  a  corporation,  or  in 
ibrm  and  name  a  corporation.  From  aught  that  app^m, 
Bunce  k  Co.  would  have  as  readily  have  given  the  credit| 


AIBAinr,  JUNB,  186S.  596 


Ctek  #.  ChUUh. 


had  the  busUieBS  been  carried  on  in  tfie  name  of 
Montgomery,  or  of  William  Montgomoy  k  Go.  Indeed,  it 
ajqieara  that,  prior  to  the  formal  organisation  of  the  corpo- 
ration, Bonce  &  Ca  had  dealt  with  William  Montgomesy  k 
Co.,  and  given  William  Montgomery  k  Go.  credit  for  a  oon- 
aiderable  sum. 

The  question  in  ihis  case  is,  not  what  diBpoaition  ahonld  or 
would  haye  been  made  of  the  pxopertjr  held  in  the  name  of 
the  corporation  in  a  proceeding  against  it  aa  inaolvent  The 
question  is  between  judgmentK^reditom  enforcing,  or  trying  to 
enforce,  the  payment  of  their  judgments  at  law,  by  execution. 
1?be  equities  of  the  parties  being  equal,  why  does  not  the 
maxim;,  Qui  prior  eat  in  tempore^  partior  ttit  injure^  ^plj  ? 

The  plaintiff  first  levied  on  and  sold  the  property  in  ques- 
tioo.  He  did  this,  claiming  that  the  oiganization  of  the 
corporation  and  the  carrying  on  of  the  business  in  its  name 
was  fraudulent  and  void  as  to  him.  He  sold  it  at  the  pa*il 
and  risk  of  being  able  to  prove  the  fraud ;  but  if  he  can 
prove  it,  why  does  not  his  superior  diligence,  in  accordance 
with  the  maxim  cited,  give  him  a  good  title  ? 

The  judgment  of  the  Supreme  Court  should  be  reverse^ 
and  a  new  trial  ordered. 

Judgment  reversed,  and  new  trial  ordered. 


Clabk  v.  OKDrnxH  et  al 


In  an  action,  under  the  Code,  for  damages  for  the  conversion  of  a  billiard- 
taUe,  the  pluntiff  is  entitled  to  reobfer  upon  proof  of  the  detention  of 
four  tablea,  aammed  to  be  of  equal  Talne,  to  aam^  one  of  which  the 
plaintiff  had  title^  though  the  particular  one  had  in  no  manner  been 
designated,  except  upon  the  notion  that  the  defendant  must  have  takea 
some  three  of  them  before  removing  the  fourth,  and  thus  selected  those 
three  as  hit  own. 

Appeal  from  the  Superior  Court  of  the  citj  of  New  York. 
The  action  was  for  the  conversion  of  one  biUiard-table,  with 
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the  balls,  cues,  and  oounteis,  alleged  to  be  die  propertj  of  the 
plaintiff  The  defendants  justifled  under  a  chattel  nvortgagd ; 
land  the  facts  were  es  fi^ws  i  f 

On  the  26th  Angost,  1865,  the  defendants  sold  to  a  certain 
Dean  &  Finnegan  font  billiaid-tabl^  and  apparatus,  for  $1,100 ; 
for  the  payment  of  vhioh,  they  tocA  from  the  pnrehasers 
eleven  promissory  notes  of  $100  each.  One  of  them  was  made 
by  a  surety,  and  ihei  odielr  ten  by  the  purchasera,  and  these 
were  payable,  the  first  at  the  end  of  two  months,  and  the  Othedns 
at  the  end  of  each  month  afterwards,  llie  purchasers  also 
executed  to  the  defendants  a  chattel  mortgage  on  the  articles 
purchased,  conditioned  for  the  payment  of  the  notes.  At  the 
foot  of  the  bill  of  sale  there  was  an  agreement  signed  by  the 
defendants  in  the  following  words,  upon  which  the  question  in 
the  case  mainly  turns :  **  After  three  hundred  dollars  have  been 
paid  of  said  notes,  then  we,  Griffith  &  Decker,  are  to  give  a 
receipt  in  full  for  one  table,  and  so  continue  until  all  paid." 
Prior  to  the  14th  day  of  January  following  (1868),  three  of 
the  notes  bad  been  paid,  namely,  the  first  two  felling  due  of 
those  made  by  the  purchasers,  and  the  one  made  by  the  surety, 
making  three  hundred  dollars  in  all,  and  on  that  day  the  ^- 
fendant&gaTe  Dean  &  Finne^n  a  receipt  as  follows :  '^  B^ceived 
from  Dean  &  Finnegan  two  hundred  and  seventy-flve  dollars 
for  one  billiard-table ;  said  table  being  one  of  the  four  tables 
included  in  the  mortgage  given  by  said  Dean  &  Einnq;an." 
The  plaintiff  claimed  title  under  Dean  &  Finnegan,  and  showed 
that,  on  and  prior  to  the  month  of  April,  1866,  thqr  had  pur- 
chased the  interest  of  both  these  persons  in  all  the  tables.  On 
the  14th  March,  1866,  others  of  the  notes  having  become  pay- 
able, and  being  unpaid,  the  defendants  elected  to  consider  the 
whole  debt  as  having  becom^«payable,  pursuant  to  a  provision 
in  the  mortgage  giving  them  that  right  in  case  any  of  the  notes 
ehould  not  be  paid  at  maturity ;  and  they  seized  and  sold  the 
tables,  &c.,  and  themselves  became  the  purchasers.  The 
plaintiff  demanded  one  of  the  tables  of  the  defendants  on  the 
8th  September  following,  and,  not  obtaining  it,  he  brought  this 
action  soon  afterwarda    The  evidence  of  the  demand  and 
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refusal  was  contained  ia  the  pleadings.  The  complaint  was  £>z  * 
converting  a  certain  billiard* table  and  (<mr  Woiy/balla,  fta;-  - 
and  it  alleg^  that  on,  &a,  the  plaintiff  demoded  the  same 
of  the  defendants,  who  refused,  &o»  The  answer  did  not 
coutiovert  this  all^giitiont  It  justified  the  ta]ung  under  the 
ch^tel  mortgage,  and  referred  to  the  foor  tables  as  the  pix^rtjf 
mentioned  in  the  complaint,  together  with  three  other  bil- 
liard-tableiy  &c. 

After  proof  of  the  foregoing  fictcf,  the  justice  held  the  afstioo 
not  maintainable!  and  dismissed  the  complaint  The  plaintiff 
appealed  from  the  judgment  of  affirmance  given  at  the  general 
4erm. 


A.  B.  IhffiU^  for  the  appellant 


John  H.  BeynoUbf  for  the  respondenta 

SiOTH,  J.  The  bill  of  sale,  or  xeceipt^  of  the  14th  of  January 
1856,  gave  to  the  plaintiff's  assignors,  Dean  4b  Finoegan,  an 
ahaolate  title  to  one  of  the  four  billiard-tables.  These  tabl^. 
had  been  pieviouslj  delivered  to  Dean  k  Finnegan  and  were 
then  in  their  possession.  The  property,  the  right  of  pea* 
session,  and  the  actual  possesbion,  were  thus  united  in  Dean  & 
Finnegan,  and  the  purchase-money  for  one  of  the  tables  was  fully 
paid.  Nothing  remained  but  to  designate,  select^  or  aaoertain 
their  particular  table  out  of  the  four,  to  complete  the  sale. 
Until  this  was  done,  the  vendees  could  not  daim  either  of  the 
four  tables  as  their  absolute  property.  They  could  not  identify 
the  table  putchased,  or  treat  either  of  Aid  tables  as  the  one 
actually  embraced  ia  the  said  bill  of  sale. 

But  the  defendants  were  subject  to  tiiie  same  disability  in 
reipect  to  their  three  tables.  Their  tables  were  not  set  apart, 
separated  and  distinguished.  They  had. the  right  to  take  diree 
of  the  said  tables  and  sell  them  upon  their  mortgage,  upon 
the  def^tult  of  the  mortgagor. 

I  do  not  see,  within  the  principle  asserted  by  Judge  GomstocK;  . 
in  Kimhedly  v.  Paichin  (19  N.  Y.,  841),  why  the  plantilTs 
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assignors  might  not^  at  any  time,  while  the  tables  remained  in 
their  ipossession,  have  taken  distinct  possession  of  one  of  them 
aild  sold  and  delivered  it,  or  converted  it  to  their  own  separate 
nsb  and  benefit,  and,  when  the  defendants  came  to  foreclose 
their  mortgage,  why  they  might  not  have  taken  any  three  of 
said  tables,  leaving  one  for  the  plaintiff.  The  tables  appear  to 
have  been  sold  at  the  same  price,  and  there  is  no  proof  or 
suggestion  that  they  were  of  unequal  value.  Keither  party, 
in  that  view  of  the  facts,  could  complain  of  the  other  for 
the  exercising  of  his  legal  right  in  taking  the  proportion  of 
the-  property  which  belonged  to  him.  If  this  be  so,  when  the 
defendants  proceeded  to  foreclose  thd:r  mortgage,  they  had  aor  €U 
right  to  take  away  only  three  of  the  tables.  They  admit  in  ' 
their  answer  that  they  took  and  carried  away  the  said  foor 
tables,  and  caused  the  same  to  be  sold  and  disposed  of  at  pablic 
auction.  When  they  thus  took  said  tables  from  the  posses- 
sion of  Dean  &  Finnegan,  they  had  the  right  to  select  three  of 
said  tables,  and  the  three  which  they  first  took  into  their 
possession  then  and  there  became,  and  were,  by  such  act, 
thertafter  iheir  three  of  said  tables  —  the  three  to  which  they 
were  entitled.  As  they  took  the  tables  irom  the  room  or  place 
where  they  were  stored  or  deposited — and  they  obviously 
must  .have  taken  them  separately  and  not  at  the  same  time — 
in -legal  effect  they  made  their  selection,  from  the  four,  of  their 
three ;  and  when  they  had  taken  and  removed  their  three,  they 
had  no  right  to  take  the  fourth.  The  fourth  and  last  table, 
when  ^ey  took  and  removed  it,  belonged  to  the  plaintiffl  It 
was  thus  separated  from  the  defendants*  three  by  thetr  act; 
and  the  taking  and  removal  of  such  fourth  table  was  a  clear 
trespasa  The  plaintiff  might  thereafter  have  maintained  re- 
plevin for  the  table  last  taken  possession  of  and  removed  by 
defendants.  His^de  vested  absolutely  in  this  table  imme- 
diately upon  the  exercise  of  the  right  of  election  so  made 
by  the  defendants,  and  the  sale  was  executed  and  thereupon 
cohsommated.  Upon  this  view  of  the  rights  of  the  parties^ 
there  is  no  difficulty  in  sustaining  this  action.  It  is  brought 
for  6ne  of  these  four  tables.    One  was  demanded  of  defend- 
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aula  The  demand  iras  unneoesBarj.  It  was  a  oonvenion  to 
take  and  remoye  the  foaith  table  from  the  possesfiion  of  Dean 
h  Finnegan.  It  was  a  bald,  naked  treqmss  on  their  part  to 
take  it  away  and  convert  it  to  their  naa  The  judgment 
shonld,  therefore,  be  revereedi  and  k  new  trial  granted,  with 
costs  to  abide  the  eyent 

PiNio  and  Alijek,  Js,,  dissented. 

Judgment  reversed,  and  new  trial  ordered.  . 

Kors. — The  oompUint  wis  for  dsmsgw  for  tlw  ooDYenion  of  a  cerkm 
bUliard-table.  Acoording  to  the  Beporter's  undenUnding  of  the  case,  tbe 
ooort  was  of  opimon  tl»t  the  complaint  would  have  been  good  had  it 
asked 'damages  for  an  imoeriom  table,  stating  the  beta  which  made  it 
impracticable  to  deaignate  which  of  the  foor  tables  waa  the  one  of  which 
the  plaintiff  had  been  depriTed.  Proof  of  those  facta  entitles  the  plaintiff 
to  his  damages.  Since^  under  the  Code,  it  ia  immaterial  whether  the  action 
wookL  have,  formerly,  been  labeled  trover,  or  trespass,  i«  trespass  on  the 
case,  there  is  no  objection  to  so  amending  the  complaint  m'  accordance  with 
the  proof  as  to  show  a  good  canse  of  action,  though  it  would  have  fiJkn 
under  one  of  those  denominations,  rather  than  under  another  one  which 
'the  pleader  seemed  to  have  in  mind,  and  which,  though  lees  appropriate^  is 
hot  ineofmtimii  in  its  allegations  with  what  would  have  been  the  better 
pleading    See  remarks  of  Qould,  J.,  foot  of  page  610  poiL 


Babxbb  ei  oL,  Administratois,  &a,  v.  Thx  Nxw  York  Oks- 

•TRAL  RAn.iw>AT)  Ck>]iPAinr.   - 

To  corroborate  the  conductor  on  a  railroad  in  respect  to  the  time  of  the 

arrival  of  his  train  at  a  station,  evidenoe  is  admissible  that  he  made  a 

oontemporaneous  memorandum,  in  compliance  with  a  regulation  requir- 

ing  it;  and  the  time-table  regulating  the  running,  stoppage,  Ao,  of  such 

,  train  may  also  be  proved. 

So,  alas,  evidenoe  is  admissible  of  the  regulations  of  the  'corporation,  and 
of  the  custom  of  its  agents,  in  respeet  to  giving  notice  to  passengers  at 
the  necessity  of  their  changing  caif  in  order  to  reach  a  given  station. 

A  passenger  was  pointed  by  in  agent  of  the  carrier  to  a  train  then  stand* 
ing  in  hia  sight  as  one  which  would  convey  him  to  Lyons.    That  traini 


(NMr    CASES  IN  THK  COURT  OF  APPEAL& 


BuckM  «.  Xhailiair  YetkOsotnlBMaiMd  Gomfn^ 


aftttr  ninAh^  pne  hmutupd  ««A  £%•  iDa«0,  deteofced  to  a  bmodi  mi  r 
not.  pwiny  through  Lyon^  biH  w^  ibUpmd. aA.h<Mir  aiUfwapJB  b}p t 
another  tnda  which  passed  though  Lyo^s..   JEMd,  thai  th^  puimgfir 
-wti  in  ifiuilt  for  being  miscarried,  i^  at  or  before  reaching  the  point  of 
divetf^no^  the  carrier  used  soch  means  as  would  hare  oonveyed  to  a 
tBar^ler  of  ordinaiar  ioteUig«ice»  nsiag  JMsooahle  oaraaikd  att^ii£Ma» 
information  of  the  necessity  of  his  transferring,  himself  to  th^  cieomd  . 
train. 
If  the  traTeler,  without  fiudt  on  his  part^  passed  the  p(»i}t  qf  diyergcDoe^ 
bat  was  apprised  of  his  error  and  requested  ta  take-  a  return  train  on 
which  he  would  hare  been  carried  free,  in  season  to  haye  reached  a 
tnd|i  whjch  would  bav^  ew^ied  himtoXjons  witboi^t  delay,  his refhsal 
to  do  so,  and  persisting  in  remaining  upon  the  wrong  trun,  renders  him 
^  tfe^PIB^^jIsblo  to  igci^on  ^OBi  tha  cacs^  . 

An^AL  frovx  ,a  jvL4gme9;tpf  the  Sup^riart  Court  of  the  /aJkf^r  ^ 
of^ITeif- Tor)c,  eatered  on,Uie  .verdiot  of  a  jury*. .  Th«  aotioa  • 
wae  6>T  lui.all^ged  nnlawfal  ejection  of  the  plaintiff 's  intestate  . 
Albert  W.  Page,  from  the  cays  of  the  defendaat    After,  the. 
apj]^  to  thifl  pourti  the  .original  plamtiffiPi^dieGlt  and  ]bi8  - 
achainietmtoiis  wep^  aubatitated.  in  his  place.    At  Sjracoaev' 
the  defendant's  xoad  divides  into  two  branches,  one  called  tiie 
"  old  road,"  going  by  the  way  of  Auburn  to  Boche»t9r,.anfil .: 
th^  other,  ,called  th^  "  new  road,"  g^iug  by  theii^ay  of  Lyons  - 
to  Bochester.    On  the  8tb  of  OctobcKT,  1855,  Page,  wharesded    : 
in  Brooklyn,  purchased  a  ticket  at  Albany  over  the  defend- 
ant's road  for  Lyons,  and  took  the  train  which  left  Albany  at 
half-past  six  o'clock  in  the  morning.    At  this  time  two  trains 
left  Albany  in  the  morning — one  at  6^  and  the  other  at  7^ 
o'dffe^t    ThetcaiDJe«ring-atd|,fromSyniGasewentby  Ao 
old  road ;  the  train  el  Ti'bythe  Jiew.  JXMid.  -  The  train  leaving 
at  8(  A.  IL  arrived  at  Syracuse  at  12  at  noon,  and  left  imme- 
diately by ;  the  old  load-    The  train  leaving  at  7i  A^  IL  arrived    * 
at  Syvacnse  at  1  p^  x.,  and  left  at  1.85  P.  K.  by  the  new  road. 
Page,  instead  of  leaving  the  cars  in  which  he  took  passage  at 
Albany  at  Syracuse,  and  waiting  there  for  the  7i  o'clock  train, 
prqeQe4^.  PU'  from  Synicuse  by  the  ti^  o'clock  trains  until  he 
was  removed  fosoibly  fxom  the  cars  by  the  conductor  and  other 
'  emi)loyee8  of  the  defendant^  >t  '^enna,  after  jeftising  to  pay ,  .• 
additional  Jbre. 
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1%e  defendant  aaBotned  to  justify  this  foicible  removal  on 
the  ground  that,  at  and  before  reaching  Syracuse,  Pi^e  had 
been  notified  in  the  usual  way  to  leave  that  train  at  Syracuse, 
and  take  the  7^  o'clock  train  on  its  arrival  for  Lyons,  and  also 
on  the  ground  that  the  conductor,  soon  after  kaviBg^  Syracuse 
and  between  there  and  Marcellus,  the  first  station,  and  about 
ten  miles  from  Syracuse,  told  Page  to  change  ears  at  Marcellus 
and  go  back  to  Syracuse  by  the  train  which  would  be  met 
there  gQing  the  other  way,  and  tluit  if  he  did  so  he  would 
reach  Syracuse  in  time  to  take  the  7f  o'clock  train  from 

•  Albany,  for  Lyons.  Upon  the  trial  the  defendant  gave  evi*> 
dence  tendii^g  to  establish  these  facts ;  and  also  the  &ct|  that 
a  train  was  met  at  Marcellus  which  Page  might  have  taken 
and  reached  Syracuse  in  time  for  the  7f  o'clock  train  £rom 
Albany ;  and  that  it  was  customary  to  carry  passengers  back 
free  of  charge  under  such  circumstances.  Page,  who  was 
sworn  as  a  witness  on  the  trial,  testified  that  when  he  bought 
his  ticket  at  Albany,  a  few  minutes  before  6^  o'clock,  he  asked 
the  ticket  agent  what  train  he  should  take  for  Lyons,  and  that 
the  agent  pointed  to  the  train  he  did  take.  Another  witness 
testified  that  he  heard  this  question,  and  saw  the  ticket  ageiit 
answer  by  pointing  to  the  train.  There  was  no  contradictory 
evidence  as  to  this  ftct»  Page  further  testified  that  the  train 
arrived  at  Syracuse  at  a  quarter  to  12  o'clock,  noon ;  that  a 
man  came  to  the  door  of  the  oar  and  cried  out, ''  This  tndn 
stops  twenty  minutes  for  dinner  " ;  that  the  train  left  there  a 

'  few  minutes  past  12 ;  that  he  heard  no  notice  before  or  afler 
arriving  at  Syracuse,  or  while  there,  that  passengers  for  Lyons 
should  change  cars  at  Syracuse ;  that  he  did  not  learn  in  any 
way  that  he  had  to  change  cars  there*  Page  also  testified  that 
he  was  not  told  by  the  conductor  that  he  was  on  the  wrong 
road  until  they  had  got  twenty  or  twenty-five  miles  fit>m  Syra- 
cuse,  and  that  he  did  not  know  he  was  on  the  wrong  road 
until  then ;  and  that  when  so  informed  by  the  conductor  he 
asked'  him  why  he  had  not  told  him  at  the  first  stopping-place, 
so  that  he  could  have  gone  back  and  got  to  Lyons  the  si^ie 
day ;  that  no  offer  was  made  to  send  him  back  to  Syracuse 
SMrra. — You  X  76 
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unless  he  paid  fare.    The  verdict  of  the  juiy  was  for  the  do 
fendant 

« 

Jokn  Oraham^  for  the  appellant 
Sidney  T.  JhircAiZc^  for  the  respondent 

SirrHKBLAin),  X    The  questions  on  this  appeal  are  pre 
sented  by  exceptions  taken  by  Page  to  the  admission  of  C6^ 
tain  evidence,  and  to  the  jchaige  of  the  court,  and  to  the 
refusal  of  the  court  to  charge  certain  matters  as  requested. 

The  first  exception  was  to  the  allowance  of  the  evidence  of 
Budd,  the  conductor  on  the  train  from  Albany  to  Syracuse,  in 
answer  to  a  question  asked  him  as  to  the  regulations  of  the 
defendant  in  regard  to  the  time-bill,  or  time-table,  and  entering 
the  time  of  the  arrival  and  departure  of  trains.  His  evidence 
in  answer  to  this  question  was,  in  substance,  that  it  was  a 
regulation  of  the  defendant  that  the  time  of  the  arrival  and 
departure  of  a  train  should  be  noted  down ;  that  he  accordingly 
noted  down  the  time  of  the  arrival  of  the  train  at  Syracuse, 
and  handed  it  to  the  conductor  who  took  the  train  from  him 
there ;  that  the  railroad  time  and  the  railroad  clocks  at  Utica, 
Syracuse,  &c.,  were  regulated  by  the  Albany  time ;  that  the 
6i  o'clock  train  never  stopped  to  dine  at  Syracuse,  but  the  7^ 
o'clock  train  did ;  that  the  time  for  the  6}  o'clock  train  to 
arrive  and  leave  Syracuse  was  12  o'clock,  noon. 

This  evidence  was,  perhaps,  not  very  material ;  but  as  Page 
had  testified  that  the  train  in  which  he  was  a  passenger  arrived 
at  Syracuse  about  a  quarter  to  12,  and  that  notice  was  given 
that  it  stopped  twenty  minutes  for  dinner,  and  that  it  left 
there  a  few  minutes  past  12,  and  as  Budd  had  previously 
testified  that  the  train  arrived  at  11.65  A.  if.  precisely,  I  think 
the  evidence  was  competent  and  proper. 

The  object  of  the  evidence  was,  no  doubt,  to  discredit  Pa(^ 
by  supporting  or  corroborating  Budd. 

It  was  certainly  competent,  with  that  view,  to  prove  the  fiict 
that  Budd  made  a  memorandum  of  the  time  of  the  arrival 
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of  the  train  and  handed  it  to  the  next  oondactor;  and  as  to 
the  evidence  as  to  the  regalationSi  fto.,  as  Budd  had  contra* 
dieted  Page  as  to  the  time  of  the  arrival  of  the  train,  this 
evidence  would  tend  to  corroborate  Bodd  upon  the  principle 
that  the  business  of  the  defendant  is  a  sort  of  public  bosinesSi 
and  their  employees  a  kind  of  public  officers ;  and  that  ^e 
presumption  is  that  they  would  perform  their  duties  according 
to  the  regulations  of  the  business.  (1  Greenl.  Ev.,  §  40.) 

Upon  the  same  principle,  I  think,  the  exceptions  to  the  allow- 
ance  of  the  evidence  of  Budd,  Hughes  atad  CSotter,  as  to  the 
regulations  of  the  Company  and  the  custom  of  brakemen  as  to 
giving  notice  to  passengers  to  change  cars,  were  not  well  taken. 

It  was  a  material  question  in  this  case  whether  such  notice 
was  given  to  Page  or  not  That  was  a  disputed  question. 
Page  had  sworn  that  he  heard  no  notice.  The  object  of  the 
evidence  as  to  regulations  and  custom  was  to  show  that  the 
customary  notice  was  given'  on  this  occasion  according  to 
the  regulations. 

It  was  not  the  object  of  the  evidence  to  show  what  was 
done  on  other  occasions,  but  what  was  done  on  this. 

The  evidence  may  not  have  been  very  material  in  this  case, 
for  Richards  subsequently  testified  positively  that  he  did  give 
the  notice,  in  a  certain  manner  which  he  described,  on  the 
arrival  of  the  train  at  Syracuse,  but  the  evidence  was  compe- 
tent (the  order  of  proof  not  being  material,)  to  corroborate 
Bichards,  and  as  tending  to  show  notice  independent  of  his 
evidence.  , 

The  material  questions  in  this  case  are  raised  by  the  excep- 
tions to  the  charge  of  the  court 

The  CGOirt  charged  the  jury,  if  the  agent  at  Albany  pointed 
to  the  train  which  Page  took,  then  it  was  necessary  for  the 
defendant  to  show,  either  that  actual  notice  was  given  to  him, 
before  or  on  reaching  Syracuse,  to  change  cars  there,  or  that 
such  means  were  used  after  leaving  Albany  to  give  him  such 
notice  "  that  every  traveler  of  ordinaiy  intelligence,  by  the 
use  of  reasonable  care  and  attention,  would  have  acquired  a 
knowledge  of  tiiat  fact ;"  and  that  it  was  not  proved  affirma- 
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tiyelj  that  notice  was  in  fSsust  given  before  reaching  Sjiacose. 
The  conrt  then  submitted  to  the  juiy  the  question  whether  , 
the  amnts  of  the  defendant  did  use  such  mean^  io  give  the 
infomutioa  or  notice  before  or  on  leacUng  Syisc^;  and 
chaiged  that|  if  they  did,  it  was  Page's  fetulti  and  not  that  of 
the  Company,  that  he  remained  ignorant  of  this  necessity  of 
changing  can  at  Syracuse  and  waiting  for  the  next  train  from 
Albany,  and  he  was  wrongfully  in  the  cars  when  they  leffc 
Syracuse ;  but  if  they  did  not  use  such  means,  then  he  was  not 
in  &ult  for  continuing  on  the  same  train  from  Syracuse. 

The  exception  was  to  that  portion  of  the  chaige  which  sub* 
mitted  to  the  jury  the  question  whether  the  agents  of  the 
defendant  had  used  such  means  (as  had  been  previously 
defined  by  the  court)  to  give  the  information  or  nptice,  and 
the  consequent  portion  charging  that  if  the  jury  believed  such 
means  were  used,  then  it  was  Page's  &ult  and  not  that  of  the 
Company  that  he  remained  ignorant  of  the  necessity  gf  the 
change,  and  he  was  wrongfully  in  the  cars,  &c. 

In  my  opinion,  this  was  submitting  the  question  of  notice  to 
the  jury  quite  as  favorably  to  Page  as  it  should  have  been* 

The  exception  raises  this  question,  and  none  other,  that  I  ean   • 
see :  If,  before  or  on  reaching  Syracuse^  notice  was  given  tj^iat . 
the  passengers  for  Lyons  must  change  cars  there,  in  such 
manner  that  all  the  passengers  of  ordinaxy  intelligence,  and 
wijth  ordinary  care  and  attention,  would  have  heard  il^  was 
Page  wrongfully  in  the  cars  when  they  left  Syracuse? 

T^e  plaintiff's  counsel  insists  that  tiie  action  of  the  defend* 
ant's  ticket  agent  at  Albany,  in  pointing  to  the  cars  which 
Page  took,  was  a  misdirection^  and  misled  Page,  and  put  the 
defendant  in  the  wrong,  and  absolved  Page  from  the  duty  of 
giving  that  attention  to  any  information  or  notice  of  a  change 
of  cars  which  ordinary  passengers  are  supposed  to  give,  or 
which  he  ought  to  have  given,  had  it  not  been  for  the  mis- 
direction ;  that,  if  he  was  not  awake,  if  he  did  not  exhibit  any 
vigilance  at  all,  it  was  the  &ult  of  the  Company,  which  had 
misled  him  in  designating  the  train  which  he  took  at  Albany.  ^ 
as  the  train  that  went  to  Lyons.    But  can  the  direction  of  the 
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ticket  agent  at  Albany  be  called  a  piisdirection  ?  I  think  it 
cannot  Passengers  from  Albany  for  Lyons  could  go  by  either 
the  6J  or  7}  o'clock  train.  If  Page  took  the  7^  o'clock  train, 
he  had  to  wait  in  Albany  an  hour ;  if  he  took  the  6)  o'clock 
train,  he  had  to  wait  at  Syracuse  an  hour  and  thirty-five 
minutes.  How  was  the  ticket  agent  at  Albany  to  know  that 
he  did  not  prefer  the  delay  at  Syracuse  ?  From  his  presenting 
himself  and  purchasing  the  ticket  just  before  the  0|  o'clock 
train  started,  the  agent  had  a  right  to  presume  that  he  preferred 
that  train.  Under  these  circumstances,  I  think  the  designation 
by  the  agent  of  the  6i  o'clock  train  as  the  train  for  Lyons 
cannot  be  called  a  misdirection  or  fault  It  was  natural 
and  reasonable  under  the  circumstances  that  he  should  tell 
Page  that  the  6^  o'clock  train  was  the  train  for  Lyons,  for  the 
ticket  which  he  bought  would  take  him  there,  if  he  took  the 
6f  o'clock  train,  in  about  the  same  time  as  the  7^  o'clock  train, 
and  the  agent  had  a  right  to  suppose  that  he  preferred  the  6|^ 
o\slock  train. 

The  next  exception  to  the  charge  of  the  court  was  to  that 
part  of  the  charge  submitting  to  the  jury  the  question  of  fact 
whether  Page  was  told  by  the  conductor  before  reaching  Mar- 
cellus  to  change  cars  there.  As  to  this,  the  evidence  was 
contradictory.  The  charge  was,  substantially,  that,  if  the  jury 
found  that  Page  was  not  in  fault  in  continuing  on  from  Syra- 
cuse under  the  rules  which  had  been  laid  down  as  to  the 
notice  to  change  cars  on  or  before  reaching  there,  then,  if  he 
was  not  told,  before  reaching  Maroellus,  that  he  was  on  the 
wrong  road,  nothing  occurred  before  reaching  Marcellus  to 
place  him  in  the  wrong ;  but  if  he  was  told  before  reaching 
Marcellus  that  he  was  on  the  wrong  road,  that  he  would  meet 
there  a  train  going  to  Syracuse  which  he  must  stop  and  take, 
then  it  was  his  duty  to  have  done  so,  if  the  jury  believed  that 
he  would  have  reached  Syracuse  in  time  to  take  the  train 
which  left  Albany  at  7|  A.  M.  for  Lyons,  and  that  he  would 
liave  been  carried  back  to  Syracuse  free  of  charge. 

A  train  was  met  at  Marcellus  which  Page  might  have  taken 
•nd  returned  to  Syracuse.    There  was  no  contradictory  evi* 
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denoe  on  ibis  point  The  oondactor  had  testified  that  he 
told  Page,  before  reaching  ICarcellus,  to  take  the  train  which 
would  be  met  there  going  to  Syracuse.  Page  had  testified 
that  he  had  not  been  told  that  he  was  on  the  wrong  road 
before  reaching  Marcellus.  The  conductor  had  not  testified 
that  he  told  Page  that  he  would  be  carried  back  firee,  but  he 
had  testified  that  it  was  the  custom  of  the  Company  to  do  so 
under  such  circumstances ;  that  he  never  knew  of  a  charge  for 
taking  a  person  back  who  got  on  the  wrong  road  by  mistake. 
Page  did  not  pretend  that  he  made  any  inquiry  as  to  his  being 
carried  back  free.  This  being  the  evidence  bearing  on  the 
question  whether  Page  should  have  changed  cars  at  Marcellus, 
I  see  no  error  in  the  charge  of  the  court  in  submitting  that 
evidence  to  the  jury.  If  it  was  the  fault  of  the  employees  of 
the  defendant^  and  not  of  Page,  that  he  did  not  change  cars 
at  Syracuse,  how  could  they  remedy  their  fault  otherwise  than 
by  sending  Him  back  to  Syracuse  in  time  for  the  7^  A,  X.  train 
from  Albany,  free  of  additional  charge?  I  see  no  other  way. 
He  was  not  tendered  a  free  pass  back,  nor  told  that  be  would 
be  carried  back  free;  but,  if  told  by  the  conductor,  before  reach 
ing  Marcellus,  to  take  the  train  which  was  met  there  back  to 
Syracuse,  ought,  he  not  to  have  assumed  that,  under  the  dr* 
cumstanoes,  he  would  have  been  carried  back  without  chaxge? 
It  appears  to  me  that  the  questions  whether,  if  he  had  taken 
the  train  at  Marcellus  for  Syracuse,  he  would  have  reached 
there  in  time  for  the  7^^  o'clock  train  from  Albany,  and 
whether  he  would  have  been  carried  back  without  chargei 
were  properly  submitted  to  the  jury.  It  cannot  be  said,  I 
think,  if  Page  was  carried  on  the  wrong  road  from  Syracuse 
to  Marcellus  without  any  fatilt  of  his,  that^  therefore,  he  had  a 
right  to  be  carried  to  Bochester  on  the  wrong  road. 

My  conclusion  is,  that  the  judgment  of  the  Superior  Court 
should  be  affirmed,  with  costs. 

Judgment  affirmed* 
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YiMii  a  «0iO|^nt,  under  the  Code,  states  fraadolent  representations  of  the 
defendant,  by  which  the  plaintijOf  was  induced  to  pay  him  money,  which 
he  seeks  to  recover  hack,  does  not  necessarily  stamp  the  action  as  one  in 
tort)  or  show  that  the  cause  of  action  is  not  assigniJ^le. 

It  is  no  objection  to  a  recotery  in  such  a  esse  that  fraud  is  not  proTcd,  if 
sufBcient  ftcts  appear  to  warrant  a  recovery  as  for  money  had  and 
received. 

Nor  is  it  an  objection  to  the  sssignability  of  the  cause  of  action  that  the 
party  paid  the  money  under  a  sesled  agreement^  snd  signed  admissions 
that  the  several  accounts  upon  'v^hich  he  made  payments  were  correct 

Appeal  from  the  Superior  Court  of  New  York  city.  The 
p)flintifi,  as  asBignees  of  Edward  E.  Marvine,  sued  the  defend* 
ant  to  recover  firom  him  certain  sums  of  money,  which  it  was 
claimed  that  he  had  obtained  from  Marvine  by  means  of  various 
fiJse  statements  and  representations ;  which  representations  and 
statements  were  also  characterized  in  the  complaint  as  fraudu- 
lent One  of  them  was  as  to  the  price  of  a  barque,  which  the 
defendant  represented  to  have  cost  him  twelve  thousand  dollarS| 
but  which,  in  &ct,  had  cost  but  four  thousand  dollar&  For  a 
half-interest  in  the  barque,  Marvine,  by  a  sealed  contract, 
agreed  to  pay  six  thousand  dollars.'  The  defendant  and  Mar- 
vine embarked  in  a  joint  adventure,  which  consisted  in  the 
puichase  and  fitting  out  of  the  barque  and  supplying  her  with 
a  cargo  of  a  very  miscellaneous  character  for  a  voyage  to 
California.  It  was  stated  in  the  coinplaint  that  the  defendant, 
by  whom  the  purchases  were  made,  falsified  the  accounts  of 
such  purchases,  so  as  to  represent  himself  to  have  paid  out  a 
muclk larger  amount  than  he  actually  had;  and  that^  upon  the 
basis  of  such  tsilae  accounts,  Marvine  paid  to  the  defendanti 
upon  a  settlement,  as  his  share  of  the  expenses  of  the  adven- 
ture, six  thousand  five  hundred  and  fifty-ninft  dollars  and 
sixty-two  cents  more  than  was  really  due  firom  him ;  which 
gam,  with  interest^  the  plaintiff  claimed  to  recover.    Hie 
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complaint  also  stated  that  the  defendant  exhibited  to  Marvinei 
as  an  inducement  to  enter  into  the  adventure,  a  letter  purport- 
ing to  have  been  written  by  one  T.  O.  Larkin  to  the  defendant, 
apprising  him  of  the  discovery  of  gold  in  California,  and 
recommending  the  shipment  of  an  assorted  cargo  to  that  terri* 
i/QTjj  as  likely  to  be  attended  with  enormous  profit  , 

To  this  action  the  defendant^  by  raswcur,  interposed  various 
idefences :  1.  Thi^t  Marvine  had  not  assigned  the  claim,  but  was 
still  the  true  party  in  interest;  2.  That  all  the  statements 
made,  and  accounts  reQdered  with  such  statements,  were  true, 
and  the  defendant  had  received  only  the  money  he  was  enti- 
tled to,  and  that  the  aoeounts  wtre  fiiiriy  s«tUed ;  8.  l%at 
Harvine  had  not  paid  the  amounts  claimed,  as  some  of  the 
property  in  which,  (at  an  estimated  value,)  part  payment  was 
made,  was  subject  to  certain  liens.  It  was  further  claimed  on 
the  trial,  that,  by  a  motion  for  a  nonsuit,  the  defendant  raised 
the  point  that  the  claim  was  not  assignable,  and  also  the  point 
that  Marvine  ought  to  have  been.made  a  party  plaintiff  to  the 
suit,  and,  therefore,  the  plaintiff  could  not  recover,  because 
there  was  a  defect  of  parties. 

The  cause,  when  at  issue,  was  duly  referred  to  three'iefeiees, 
who  proceeded  to  hear  the  same,  and  in  the  course  of  the  trial 
admitted  some  evidence  to  which  the  defendant  objected,  and, 
on  its  admission,  excepted  thereto ;  and  at  the  close  of  the 
trial  the  referees  made  a  detailed  report  of  their  findings  of 
fiact  and  conclusions  of  law,  ending  with  an  award  of  judg- 
ment in  favor  of  the  plaintiffs.  From  the  judgment^  entered 
on  that  report,  the  defendant  appealed  to  the  Superior  Court 
ajt  general  term.  That  court  affirmed  the  judgment,  and  fn>Bi 
such  judgmeut'  of  s^nnapce  the  defendant  appealed  to  this 
court. 

tTo&n  W.  Sdmoncb^  fbr  the  appellant 

Wm^  Owrtia  Noyea^  iot  the  respondents. 

Gk>cn:i]),  tf  »  Some  of  the  grounds  urged  to  reverse  this  juc^ 
imut  a)!^  of  little  moment    Such  is  the  point  that  the  referees 
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erredj  in  refiuing  to  allow  the  defendant's  set-of^  or  counter- 
daim,  as  to  certain  moneys  paid  bj  him.  To  whioh  point  it 
was  sufficientlj  answered  below,  that  the  pleadings  set  up 
neither  counterclaim  nor  set-ofE^  and,  theretbre,  none  could  be 
allowed. 

The  claim  of  error  in  admitting  evidence  as  to  the  letter  of 
T.  O.  Larkin  is  manifestlj  unfounded ;  sLnce,  if  fraud  were 
the  foundation  of  the  action,  it  was  clearly  admissible;  and  if 
fraud  were  not  the  foundation  of  the  action,  the  evidence  was 
so  utterly  valueless  that  it  could  not  have  influenced  the 
minds  of  the  referees,  and  no  finding,  of  even  inducement  to 
the  agreement  between  the  partieSa,  is  based  on  it,  and  no 
inference  is  drawn  from  it 

To  the  claim  that  there  was  a  defect  of  parties,  in  that  Mar- 
vine  was  not  made  a  party  plaintiff,  there  is  a  complete 
answer  in  law,  in  that  such  a  point  must  be  expressly  raised 
either  by  demurer  or  answer,  and  it  is  not  raised  in  either  way. 
(Code,  §§  144-148.) 

That  Marvine  was  the  real  party  in  interest  is  expressly 
negatived,  as  matter  of  fact,  by  the  ninth  finding  of  the  ref- 
erees, that  he  ^'duly  assigned  and  trans/erred  to  the  plaintiff  all 
claims  and  demands,  which  he  had  against  the  defendant, 
arising  out  of  such  adventure,"  &c,  in  terms  covering  all  the 
referees  sustained  as  a  cause  of  action.  The  question,  (in  any 
case,)  whether  the  plaintiff  is  the  true  party  in  interest,  or 
whether  the  title  under  which  he  sues  is  a  mere  sham,  is,  of 
course,  one  that  every  defendant  is  entitled  to  try.  And  if  he 
relies  upon  facts,  instead  of|  or  beyond,  or  in  contradiction  to, 
the  plaintiff's  paper  title  or  assignment,  the  question  is  not 
one  of  law  for  the  court,  but  one  of  fact  on  which  the  jury  are 
to  pass.  In  this  case  the  referees  have  so  passed,  and  the 
finding  is  final.  We  are  thus  brought  to  the  consideration  of 
the  chief  ground  taken  on  the  part  of  the  defendant,  which  is, 
that  the  cause  of  action,  as  laid  in  the  complaint,  was  founded 
on  fraud  and  deceit,  and  that  such  an  action  was  for  a  tort  of 
such  a  nature  that  the  cause  of  action  is  not  assignable.  The 
authorities  cited  by  the  defence  in  support  of  this  positioUi 
SurrB. — ^VoL.  X  77 


1^0       CASES  D^  isn  count  or  appeau. 


Dyxbla  it.  "Wood. 


{Addingtah  r.  Atkn^  7  Wend,,  6 ;  i&JWj4&  Y.  /ffmiO,  8  Kern^ 
838,)  go  faf  to  unswef  the  position ;  since  they  show  just  what 
!!bat  action  is,  and  that  it  is  not  fot  &Ise  and  fmudulent  repre- 
iMfntations  by  which  the  defendant  himself  obtained  money  or 
property,  but  for  such  representations,  as  to  the  credit  and 
responsibility  of  a  third  pensoti,  ali  induced  the  plaintiffi  in 
those  Suits  to  sell  property  on  credit  to  such  third  person,  and 
thereby  the  plaitltifb  were  injured,  though  neither  the  defend- 
kmt  nor  his  property  was  benefited.  So  far  as  the  defendant's 
a^  and  the  defendaiit  himself  were  concerned,  it  was  a  mere 
hiaked  tort ;  and  even  aS  to  these  decisions,  it  may  be  advisable 
to  see  how  fhlly  they  a6c6rd  With  the  Bevised  Statutes.  (2  B. 
S.,  447,  §§1,2.)  ' 

Such  is  by  no  means  the  case  before  tis.  The  facts,  as  found 
by  the  referees  are,  that,  by  i&lse  representations  and  the  altera- 
tion of  bills  and  vouchers,  the  defendant  himself  received 
from  Marvitie  large  sums  of  money  to  which  he  was  not  enti- 
tled ;  and  they  have  found  that  the  plaintifb  are  entitled  to 
recover,  not  for  any  fraud,  but  for  the  money  which  the 
defendant  had  so  received,  and  which,  being  so  received,  he 
had  no  right  to  retain.  This  state  of  facts  does  not  necessarily 
l^uire  an  action  to  be  brought  for  the  tort,  even  if  it  allows 
one  to  be  so  brought  Stich  &cts  always  raised,  in  law,  the 
implied  promise  which  was  the  contract-cause  of  action  in 
indAitcUus  assumpsit  for  money  had  and  received.  Having 
money  that  rightfully  belongs  to  another,  creates  a  debt;  and 
wherever  a  debt  exists  without  an  exptess  promise  to  pay, 
ihe  law  implies  a  promise ;  and  the  action  always  sounds  ij^ 
dontraci 

Under  the  Code  this  implied  promise  is  treated  as  a  fiction, 
and  the  fkcts,  (out  of  which  the  prior  law  raised  the  promise,) 
are  to  be  stated  without  any  designation  of  a  form  of  action ; 
tod  the  law  gives  such  judgment  as,  being  asked  for,  is  appro- 
priate to  the  facts.  Of  course,  we  cannot  now  say  that  a 
particular  phrase  makes  a  {Articular  form  of  action,  so  that 
a  party,  by  its  use,  may  shut  himself  out  from  the  remedy 
ttrhich  his  facts  would  give  him.  ^  He  may,  indeed,  so  utterly 


JkLBANT,  JUK J;  li«.  ^li 


B^bie  i,  tTbocu 


midooAceivis  his  ti^lil;^  tm  to  make  &  bbtnplaint  not  at  all 
adapted  thereto;  so  that  his  oflbred  proo&,  (or  even  hia 
ptooft  put  hi  without  objection,)  wotlld  reqxuie  an  entirely 
new  complaint  fo  reach  them,  and  then  no  oonrt  can  ghre  him 
judgment. 

In  ttie  caae  before  ns,  the  assignmeiit  to  the  plaintififa  pur- 
ports to  be  of  "daims  aud  demands,  either  fbr  moneys  received 
&r  omngj  or  far  false  and  fraudtiknt  Representations,  or  deceit^ 
which  I  have,  &c,  by  reason  of^  the  transactions  between 
Marvine  and  Wood.  The  complaint  says  that  Wood  made 
fUse  and  fraudulent  representations  to  Marvine  about  the 
ihoneys  paid  for  joint  account,  and  ''by  mieans  of  such  false 
representations  fraudulently  and  deceitfully  obtained  **  pro- 

S^rty,  ito.j  from  Martine ;  and  the  plaintidb,  (as  assignees  of 
aryine,)  ^^iffter^ore  deniand  judgment  against  the  defendant 
for  the  sum  of  $9,669.62,  and  intere^  from  October,  1848.^ 
It  wotlld  hardly  seem  that  this  is  a  complaint  for  a  mere 
xiioked  tbrt  in  an  action  claiming  damages  for. the  Wrong. 
And  unless  it  be  ho,  necessarily  and  unavoidably,  the  ends  of 
substiLntial  justice  would  require  us  to  disregard  the  words 
that  charge  a  wrong. 

Yet  etei^  this  seems  not  how  a  necessary  ground  for  sua- 
taining  this  judgment  What  valid  objection  is  there  to 
treating  these  words,  ("fraudulently  and  by  deceit,")  as  mere 
inducement,  containing  a  statement  of  the  facts  which  show 
Aat  Marviiie's  payment  was  not  a  voluntary  one  with  know- 
ledge of  the  facts,  and  that,  therefore,  he  was  entitled  to  sue  tp 
recover  back  the  money;  and  thus  anticipating  a  defence f 
fiow,  widiout  some  sucli  istatement,  was  he  to  sho^i^  that  it 
was  not  a  voluntary  payment,  or  that  his  settlement  of  the 
accounts  was  not  final  and  binding  on  him?  if,  to  avoid 
either  of  those  objections,  in  an  action  to  get  back  the  money 
paid,  he  could  have  proved  the  actual  facts,  there  can  be  no 
objection  to  his  stating  them  in  his  complaint 

But  conceding  thilt  a  tort  be  one  of  the  elements  that  go  to 
make  up  this  cause  of  action,  it  will  be  found  to  be  assignable. 
It  will  be  seen  to  be  of  that  class  of  torts  the  right  of  action 
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for  which  would  somve  to  the  personal  lepresentatites  of  the 
claimant;  and  "  the  power  to  assign  and  to  transmit  to  personal 
representatires  are  convertible  propositions."  {Zaibrid;^  y. 
Smithf  supra.)  And,  farther,  it  is,  within  the  decisions  both 
before  and  since  the  Code,  of  a  nature  that  was  formerly 
assignable  in  equity,  and  is  now  assignable  at  law.  In  McKee 
v.  Jtidd^  (2  Kern.,  625,)  it  is  held  "  that  demands  arising  from 
injuries  strictly  personal^  (whether  arising  from  tort  or  contract,) 
are  not  assignable,  but  that  all  oAers  are.^^  (8  Kern.,  838- 
836,  336 ;  15  K  Y.,  432.)  And  by  the  Bevised  Statutes  (2 
R  S.,  447,  §  1),  "for  vmmgs  done  to  the  property,  righU  or 
interest  of  another,  for  which  an  action  might  be  maintained, 
&c.,  such  action  may  be  brought  after  the  death  of  the  per- 
son injured,  by  his  executors  or  administrators,  in  the  same 
manner,  &&,  as  actions  founded  upon  contracts.  And  the 
exceptions  to  this  broad  general  rule  are  contained  in  the  next 
section,  and  are  confined  to  injuries  to  the  person  or  character. 
In  this  case,  if  the  action  be  for  the  fraud  and  deceit,  it  is  for 
a  "wrong  done  to  thejproperfy,"  &c,  of  Marine;  and  by  the 
statute  could  be  brought  after  his  death  by  his  personal  repre- 
sentatives, and  is  assignable. 

The  defendant's  counsel  claims  that  the  findings  of  fiict  by 
the  referees  do  not  sustain  the  judgment,  because  they  have 
not  found  the  fraud,  which  is  allied  in  the  complaint  It  is 
quite  true  that  they  have  not  found  the  fact  of  fraud ;  but  as 
we  hold  that  the  action  is  sustainable  without  there  having 
been  any  fraud,  and  merely  as  an  action  for  moofey,  which  the 
defendant  has  no  right  to  retain,  the  fidlure  to  find  firaud  is 
no  objection  to  the  validity  of  the  judgment,  and  it  is  to  be 
affirmed  as  not  being  an  action  for  the  fraud. 

It  is  proper  to  note  another  point  taken  for  the  defence: 
that,  as  the  assignor  of  the  plaintifis,  (Marvine,)  had  settled 
the  account  and  receipted  it  as  correct,  the  right  to  set  aside 
that  settlement,  and  avoid  the  effect  of  it  as  a  substantial 
release  to  the  defendant,  and  the  right  to  avoid  the  effect  of 
fixing  the  price,  by  the  sealed  contract  to  give  $6,000  for  one- 
half  of  the  barque,  were  personal  rights,  which  Marvine  him- 
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self  most  assert,  and  which  he  could  not  assign.  This  is 
oonclosively  answered,  by  holding,  as  we  do,  that  an  account 
settled,  or  a  release  executed,  is  not  the  tide  by  which  the 
defendant  received,  or  held  the  monej,  but  a  mere  Acknow* 
ledgment  that,  the  items  being  true,  die  balance  is  correct,  or 
that  upon  those  stated  fiicts  the  defendant  is  liable  to  repay 
the  money :  that  the  contract  of  purchase  of  the  barque  is 
not  avoided,  but  the  undue  ]price  is  examined,  and  the  excess 
is  to  be  recovered  as  money  had  and  received  to  the  use  of 
the  plaintiff;  and,  in  suing  for  the  money,  it  is  entirely  imma- 
terial, (in  our  present  modes  of  pleading,)  whether  the  plaintiff 
anticipates  what  would  be  matter  of  defence,  and  says  in 
advance  that  it  was  so  obtained  as  to  be  invalid,  and  no 
defence,  or  whether  he  omits  all  nlention  of  it,  and  on  the 
trial,  when  it  is  interposed  as  a  defence,  proves  the  fraudulent 
obtaining  of  it  which  makes  it  void,  and  no  defence.  The 
right  of  action  is  not  founded  on  it ;  and  it  bears  no  resem- 
blance to  an  instrument  through  which  is  to  be  made  the  title 
which  is  to  found  an  action,  and  which  requires  to  be  reformed, 
or  set  aside,  to  obtain  that  titie. 

In  any  view,  therefore,  the  judgment  of  the  Superior  Court 
should  be  affirmed. 

The  court  did  not  pass  upon  the  question  whether,  assuming 
the  action  to  be  for  tort,  it  was  of  such  a  character  as  to  be 

assignable. 

Judgment  afltrmedi 


Clsteland  v.  BosBtnc  et  al 


An  aflngnee  in  bankraptey  under  the  act  of  1841,  who  hsB  notioe  of  a 
Boit  for  the  foreclosure  of  a  inort^;age  pending  against  the  bankrupt 
which  he  could  defend  in  the  name  of  the  bankrupt,  \b  bound  by  Uie 
decree,  though  not  made  a  party  nor  interrening  in  the  suit 

Ji  $eem$  that  the  assignee,  or  his  grantees,  if  not  foredoaed,  were  limited, 
by  the  eighth  section  of  the  act  of  1841,  to  the  period  of  two  years  for 
the  commencement  of  an  action  to  redeem  the  land  mortgaged :  iV 
BuTHiBLAirD,  J. ;  Dekio,  Qould  and  Allot,  Js.,  concurring. 


614  CASES  IN  THE  COURT  Of  APPSAI& 

»  I  ■  ■  I    I  I  ■ 

Apfsal  frop^  the  Sapieoie  Coort  ^ctbn  for  the  redemp- 
tion of  land  from  a  mortgage  executed  in  Marcb,  18S6|  hj, 
J«  S.  MoJ^ibben  apd  Thomas  Kid^k.  The  sum  secured  nrjsa 
$89,0pQ,  pajrable  ift  Apnli  18|L  Iii  J^ebruarjr,  184^  Uiio 
moTtff^gl^^  file^  a  bill  in  Cbancfsiy  fo^  the  £orecloBUj^  of  the 
m>i1ig9ge,  to  which  McKibbw  wd  one  Stcopf,  who  had 
faocQed^  (OS  911  the  intareat  of  Nicl^olfl^  were  c^ade  paruea 
4efendan|.  Notice  of  the  pendency  of  the  9uit  was  duly  filed 
iu  the  Q£&ce  of  th^  d^rlp:  of  Kiog^  opuntj.,  vfh^i:^  the  land  wi^f 
fitoated,  'hf(9Jsii  7, 18^  Strong  and  McEibb^  appeared  in 
^he  action,;  and  oj^  the  27th  April,  18i2,  the  ufual  order  w«^ 
ijuade,  requiring  them  to  answer  in  forty  days.  The  biU  "wjafi 
taken  as  conWed  for  want  of  answer,  and  a  decree  of  fore- 
<^sure  xni^Q  in  l^oyember,  118^,  under  which  the  land  wa^ 
aold  and  conveyed  by  the  Master  to  the  de&ndanta  in  this 
l^on  on  the  24;th  Januaty,  1843. 

Pex^diqg  the  forecloeui^,  Strong  and  HcJ^bben  filed  their 
naspectiYe  petitions  pr^yiog  that  they  might  be  declared  bank- 
inipt — MoKibben  on  the  16th  May,  184^  and  Sferpng  on  tbo 
16th  June,  1842.  In  the  schedule  of  debts  auoex^  to  eapli 
of  their  petitions  the  mortgage  above  mentioned,  was,  i^ully 
set  forth,  and  in  that  annexed  to  McKibb^n's  petition  it  wa|} 
stated  that  a  suit  for  the  foreclosure  thereof  had  been  com- 
menced. Both  were  duly  declared  bankrupt,  and  W.  C.  H. 
WaddeH  was  appointed  assignee  of  McEibben  in  June,  18^ 
and  of  Strong  in  July,  1842.  Waddell  did  not  apply  to  be 
mMe  a  party  to  the  foreclosure  suit,  nor  was  any  step  taken 
by  the  plaintifis  in  that  suit  to  make  him  a  party. 

On  tiie  4th  March,  1844,  the  assignee,  Waddell,  sold  the 
interest  of  Stronj^  ia  the  i^oi^tgage  to  ojfk^  Clute,  but  did  not 
execute  a  conveyance  thereof  until  March  5,  1846.  Clute 
conveyed  to  the  plaintiff  in  this  action,  who,  in  Noyembw, 
1844^  had  purchased  of  the  assignee  Stropg'a  interest,  which 
was  conveyi^  to  him  in  Npyembex,  1846.  JM^er  offering  to 
pay  up  the  mortgage,  and  a  refiisal  by  the  defendant^  the 
plaintiff  commenced  this  action  on  the  24th  January,  1868. 
Upon  proof  of  the  foregoipg  facts,  the  judge  before  whom  the 
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q^xm  w«l  tri«A  diftmiwed  the  oQQqftUwl  Thei  jndgmenA  % 
<bd  defepdwte  w«ff  sffinacd  at.  g^eral  tion  iu  tho  faQoa4 
dialricL  and  the  pltintiff  ADDealfid  to  thiA  ooiixt. 

JMn  4*  AZKer,  ibr  tlie  appethmt 

SuTHBaLANPy  J.  In  my  opinion,,  the  two  jeiarB' limitation  bj 
seotion  9  of  the  luankrupt  act  (Acts  of  Congretu,,  1841,  6  Stat 
at  Large,  p.  446)  ia  a  bar  to  this  action.  It  ia  provided  bj 
section  8  Uiat ''  no.  suit  at  law  ox  in  equity  shaU,^  in  any  caaa^ 
be  maintained  by  or  against  micik  assignee,  ox  by  or  ai^uijait 
Wy  person  claiming;  an  adverse  interest  touohinS)  ^^  pn>6^ert[)F 
and  rights  of  property  aforesaid  [the  property  of  the.bamkn^yt 
vested  in  the  assignee  by  the  decree],  in  any  oouxt  whatsoav^ 
tuiless  the  same  shall  be  bio.ught  within  tvo«  years  aftcsr  tho 
declaration  and  decree  of  bankruptcy^  or  afier  the:  oansQ  oC 
suit  9haU  have  accrued."  I  think  the.  interest  ox  claim,  of  tha 
mcurtg^t^oes  touchiBg  the  mortgfiged  property,  under  the  mortr 
^Ci  was  adveme.  tQ  the  1^^  tkle*  and  interest  in  thepxoi^ctg^ 
rested  kk  Waddell,  the  urngprnj  by  the^  da^kju^Qw  and 
decrees  of  bankFuptc(ir<,  within  the  meaning  oi  this  provisiom 
The  mortgage  was  due^  and  was.a  charge  or  lien^on  tke  h^ 
title  or  interest. vested  in  the  assignee  by  the  decrees  of  banish 
ruptcy ;  i#d»  although  ppss^on  under  the  mprtjg^  befims 
Ipreclosure  andsi^  would  not  have,  been,  adv^iye  to.ihe.mortv 
saffOTB  oc  thosfi  claiminff  under  them,  vet  I  think,  the  intaKiii 
of  the  mortgagees  was  an  adverse  iatenst  tffQcbinff,  t^ 
mortgaged  fvop^^  at.  the  time  of.  the  makings  o0  the  de- 
ci^  of  banki:«jptoy,  within  the  n^eaoipg  ofi  the  p^v»a» 
of  tbei  8th.  aeetioa  of  the  act  above  <}uoted,  I  think  thu 
inter/eist  of  the.mortgitgpes,  may'  ba  aaid  to  hair&faaea  ax^advoma 
iltteresfr  tonpUng  the  properly;  tQibe  esUanlof  the  wumntda* 
on  the  ntorlgsgc^  fox  there,  wu  no^night  oC  nedemptio^  witbput 
pftying^or  oSi^mtg  tapv^  the.aimouni.dueion.the  xa&ttg/itP^ 

13he  iut0ireq|.of  the  mortgwiiwi  was.  not*(v47;  an  adreFcaa 
iAtei:eat'tQQcbiug:tbe  pi>999rlx^^^'^^>>^^^<f>^.^  this  SpSf 
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Tision,  but,  at  the  time  of  tlie  Testing  of  tbe  proper^  in 
Waddell,  die  aasignee,  by  the  decrees  of  bankruptcy,  this 
interest  was  in  a  most  adrerse  or  inimical  position. '  A  suit  to 
foreclose  the  equity  of  redemption,  to  which  McKibben  and 
Strong,  the  bankrupts,  were  parties,  was  then  actually  pend- 
ing, and  of  this  suit,  Waddell,  the  assignee,  had  notice,  for  in 
the  schedule  annexed  to  the  petition  of  McKibben  it  was  not 
only  stated  that  the  property  was  subject  to  the  mortgage,  but 
also  that  a  suit  had  been  commenced  to  foreclose  it  The 
moment  the  l^gal  title  or  interest  passed  to  the  assignee  by  the 
decrees,  he  had  a  right,  by  and  under  the  order  and  direction  of 
the  court  in  bankruptcy  ( §  11  of  the  act),  to  redeem.  If 
there  was  any  defence  to  the  foreclosure  suit,  he  had  a  right  to 
defend  by  section  8  of  the  act  It  is  plain  from  sections  8  and 
10  that  it  was  the  intention  of  the  act  that  all  questions  con- 
cerning the  bankrupt's  property  should  be  speedily  settled,  so 
that  the  bankrupt's  property  could  be  sold  and  the  proceeds 
distributed  among  his  creditors.  If  the  interest  of  the  mort* 
gagees  was  an  adverse  interest  touching  the  property  within 
the  meaning  of  section  8,  at  the  time  of  making  the  decrees, 
then,  by  the  very  words  of  the  section,  no  suit  could  be  main- 
tained against  tiie  person  or  persons  claiming  that  interest, 
unless  brought  within  two  years  after  the  declarations  and 
decrees  of  bankruptcy,  t  do  not  see  why  the  assignee,  by 
section  8,  was  not  bound  to  apply  to  the  court  for  direction  to 
redtem,  and,  if  he  could  not  redeem  without  suit,  for  direction 
to  bring  a  suit  for  that  purpose,  and  to  bring  such  suit  within 
two  years  after  the  decreea 

If  the  limitation  of  two  years  coninienced  running  upon  the 
Testing  (^  the  legal  estate  in  the  assignee  by  the  decrees,  then 
fhe  right  to  redeem  by  suit  never  passed  to  the  plaintiff,  for  the 
suit  was  barred  by  the  limitation  before  the  l^al  estate 
passed  fh>m  the  asrignee.  The  decrees  were  made  on  the  16th 
of  June  and  28th  July,  1842.  McKibben's  interest  was  sold 
by  the  assignee  to  the  plaintiff  on  the  26th  November,  1844, 
and  the  deed  therefor  executed  to  him  on  the  24th  November, 
1846.    iStrong's  interest  was  sold  by  the  assignee  to  Olute  on 
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the  41;1l  and  lOth  days  of  March,  1844,  (within  two  years  after 
decree,)  bat  the  conveyances  to  Glute  for  the  same  were  not 
made  until  the  6th  and  18th  March,  1846 ;  and  Clute  conveyed 
to  the  plaintiff  the  7th  and  19th  of  March,  1846.  But  suppose 
the  two  years'  limitation  commenced  running  at  the  date  of  the 
deeds  under  the  Master's  sale,  (January  2Sd,  1843,)  on  the 
ground  that  the  cause  of  suit,  within  the  meaning  of  section  8 
of  the  act,  then  first  accrued ;  even  then  the  action  was  barred 
before  the  legal  title  or  estate  passed  from  Waddell,  the 
assignee,  by  his  conveyances.  Waddell  could  not  convey  or 
assign  a  right  of  action  which  had  been  cut  off  by  the  act,  and 
which,  therefore,  he  had  not  himself.  I  am  inclined  to  think, 
also,  that  the  plaintiff's  right  of  action  was  barred  by  the  ten 
yearsMimitation  by  statute.  (2  R.  S.,  pp.  801,  802,  §  52 ;  Code, 
§  97.)  I  think  the  ten  years  commenced  running  at  least  at 
the  date  of  the  foreclosure  sale,  which  was  on  the  12th 
of  January,  1848.  This  action  was  commenced  on  the  24th  of 
January,  1858.  But  I  prefer  to  put  ray  opinion  in  favor  of  an 
affirmance  of  the  judgment  of  the  Supreme  Court  upon  the 
ground  alone  that  the  plaintiff's  action  was  barred  by  the 
two  years'  limitation  provided  in  the  act  of  Congress.  My 
conclusion  is,  that  the  judgment  of  the  Supreme  Court  should 
be  affirmed,  with  costs. 

Denio,  Goxtld  and  AllsNj  Js.,  concurred  that  the  two 

years'  limitation  was  a  bar  to  the  action. 

» 

Wbight,  J,  A  prominent  and  perhaps  principal  question 
is  whether  the  decree  in  the  foreclosure  suit,  barred  the  equity 
of  redemption ;  for,  if  that  was  its  effect,  it  is  conceded  that 
the  plaintiff  can  maintain  no  action  to  redeem  the  mortgaged 
premises.  It  is  well  settled  that  a  judgment  in  an  action  in 
rem  binds  not  only  the  parties,  but  all  claiming  or  deriving 
title  under  them  by  a  transfer  pendente  lite.  A  purchaser  or 
assignee,  during  the  pendency  of  the  suit,  is  bound  by  the 
decree  made  against  the  person  from  whom  he  derives  title. 
(11  Yes.,iI94.)  Indeed,  text-writers  extract  from  the  cases  the 
Sunn. — ^VoL.  X*  78 
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\>T09A  ^^  th^t  dec^^oas  in  rtm  ^f^  brndiog  i^id  oondtwYi^ 
iiot  onlj  upoa  the  paniea  acto^llj  litij^tiDg  t}iQ  cgose  wd 
^eir  privies,  but  uppn  a^  otben,  if  the  suit  was  coQUoe^joed 
fkgai;ast  t^e  proper  piirtiei^  and  if  iUe  judgment  W49  obtaiae4 
bomfifU  ^nd  without  fraud.  (Qreenl.  Ev.,  §|625, 640, 641,  kfi. ; 
1  Stsu*k.  Eiv,,  446,  647.)  Tl^e  present  ease  is  claimed  tp  be  aa 
fixoeptioQ  to  the  general  rule^  inasmuch  as  the  right  of  McEib- 
ben  and  Strong  had,  during  the  pi;ogress  of  the  cause,  beo^^mi; 
vested  in  their  assignee  in  ba^ruptcj,  who  h^  not  beei^ 
made  a  party.  The  idei^  is,  that  an  assignee,  upon  whom  the 
interest  of  the  baol^nipt  has  been  gast,  by  operation  of  law, 
for  the  benefit  of  others^  haa  a  right  to  be  h^c^rd  for  t)ie 
protection  of  that  interest;  and  what  ia oonstructive  notiice  to 
the  rest  of  the  world  is  n<me  tf>  him^.  but  to  haye^m^de  the 
decree  binding  on  hi^n,  though  in  this  case,  having  a^tu^  i^otipe 
of  t^e  pendency  of  the  foreclosure  sui^  he  should  have  beeii 
brought  in  as  ^  party  by  the  plaintiff.  X  ca^niiot  coincide  in 
this  view.  Undoubtedly  the  assignee  hi^.  the  right,  to  defenc^ 
and  he  might  have  don^  so.  in  the  namea  of  McEibben  ajod 
St^n^;  but  it  was  optional  wi^  him  whether  to  de&nd  or 
no^  and  if  he  elected  not  to  int^r£sr^  the  judgmenib  should  np% 
1p9  in^<^tiu4  or  invalid  b^c^^se  the  plaintiff  did  not  stop  short 
in  the  suit  and  do  something  affirmatively  that  th^y  had  tfa^ 
right  to  claim  should  not  be  done,  viz.,  substitute  the  assignee, 
aga|nst;wli^pin  qo  personal  cVtim^QQ^ld  1^  mad^  fo^  the  JW^ 
gagors,  against  whom  they  bad  a  right  to  a  personal  judgment 
for  any  deficiency.  The  holder  of  a  mortgage  is  not  precluded 
by  ^.proceeding  in  bankruptcy  fi^om  coercing  by,  action  i^^e 
<^  the  mortgaged  premises  for  theiSati^faction  of  hi^  debt^  a^d  I 
can  peroeive  no  strpnger  reason  for  excluding  a^n  assignee 
lender  the  bankrupt  act  of  1341,  (who  becomes  ipdi  by  tb^ 
Yoluntary  act  of  the  b^mkrupts  4nd  not  t^mvihmj)  firom  the 
operation  of  the  rule,  than  though  the  i\^gnm^nt  were  made 
Toluntarily  to  any  other  person  for  t]ie  benefit  of  qrediton, 
HcKibben  an4  Strong,  the  owjiers  of  the  equity  of  redemptbn, 
wei^  made  parties  and  appefu^.  in  the  foi^osure  suit  before 
ttxere  had  b^en.  &  t^nsf^r  in  ^ny  way  of  t^bieir  iuteirest,    H^d 
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ypjuatarily  bj  deed  tniutferred  tbeir  Uitarnif^ 
to  a  fltojpigWf  Q^v^n  S^t  the  p^yo^eiit  of  debts^  it  sfill  npt  bci 
yretendec^  tl\i|i  it  yiro«il4  b^ye  b^e^  neoeeaaij  to  b|],qg  euol^ 
^imgiiee  ia  M  a  ddeodiu^  ia  bifid  him  by  tJbie  deciiea.    Tjtfbj 
Moeoamy,  whfiu.  the  aflBtgnee  ia^e  geiienM  ow  xandev  t^ebank^ 
.npt  act?    Tbe  in;itiatioBt  of  tbe  piooeediag  mfi  in  no  aeiip^ 
ooerciYe  oc  compulfloi7»  b«t  oa  ^  petitiop  of  thfe  ba|^ni]>tB^ 
aodd  they  Tohmtaiily  piocnred  Ibe  taiwfer*    I  am  awase  thaft 
there  are  Engliah  and  Amencan  eaaea  holdiiig  that^  nrhea 
the  inteseat  of  a  party  la,  by  opeiation  of  k%  and  not  bgr 
llie  act  of  aadi  party,  caat  upon  the  nafligafie,  the  parooeedr. 
ing  will  be  defectire  unless  the  assignee  be  brongbt  in ;  and 
there  are  dicta  in  oar  own  oonrts  giying  an  assignment  m 
bankruptcy  as  an  example.    The  ease  of  Snigwick  y.  Okveiuii 
(7  Paige,  267),  which  was  decided  before  tha  bankn^t  aet  of 
1841,  is  of  that  ckfes.    The  capeB  proceed  upon  the  doctrine 
that,  as  a  general  role,  the  real  pezsona  i^  inteveat  most  be 
p^es  to  a  snit  in  Chancery ;  and  when,  m  mWd^m,  a  party 
has  assigned  his  intereat,  the  assignee  mnst  be  nuufe  a  psct)r> 
before  the  suit  can  be  ftirther  proceeded  in.    Nmther  the  esse 
of  Sedfuridk  r.  Ohuelandf  nor  any  other  iu  tbki  State  to  which  I 
have  been  r^rred,  holds  that,  wh«i  there  has  been  a  transfei 
tind^  the  bankrupt  act  of  1841  to  an  assignee,  who  is  em^ 
powered  to  protect  die  interest  vested  ia  him,  either  by 
procuring  himself  to  be  eubetttated  as  defndaat  in  place  c^ 
Hie  bankrupt^  or  by  permitting  the  suit  to  proceed  in  thebaokn. 
rnpt's  name,  and  such  assignee  does  not  defendi  but  soAeia  a 
judgment  en  rsm  to  ba  taken,  such  judgment  ia  notbu^i^, 
^g  and  effectual,  as  against  the  assignee.    Under  the  Epglisli 
bankrupt  laws  and  our  creditor!s  bilki  when  the  trwimfsrg^ 
property  is  the  resdt  of  a  ocmpukory  pnoceeding,  tfieca  if 
season  for  saying  that  the  tEansfqr  ia  by  operation.  o£  law  and 
iuTolttntary ;  but  I  can  observe  none  when  the  inteii^esi;  of  tb) 
defendants  has  been  cast  uptm  the  asoi^aee  by  the.  yol^n* 
tary  actof  the  partka,  and  not  ao  much,  for  the  benefit,  of; 
ereditora  as,  for  their  own  benedt    It  eau.  oei^tmly  make,  uq 
diffbrence iQ principle,  when  the  tiaw^. iacailffpd  \^.9ti^,<di 
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the  party,  whether  it  be  made  bj  deed  or  proceeding  in  conn; 
and  if  made  in  the  latter  way,  there  can  be  n«  reason  for  mak- 
ing a  distinction  as  to  the  duty  of  the  assignee.  Waddell^ 
rights  accrued  after  filing  of  the  notice  of  lis  pendens  in  the 
foreclosure  suit,  to  which  his  assignors  were  parties ;  and  the 
interests  of  the  bankrupts  having  been  cast  upon  him  by 
their  voluntary  act,  I  think  he  stands  in  the  transaction  upon 
the  same  footing  as  if  he  had  taken  a  voluntary  assignment  for 
the  benefit  of  creditors.  The  constructive  notice  by  virtue  of 
the  Ua  pendens  would  have  been  effectual  as  against  the  assignees 
by  deed  pendenie  lUe  of  McKibben  and  Strong,  and  there  can  be 
no  reason  in  principle,  or  any  rule  of  practice,  why  it  should 
not  be  so  when  the  assignment  is  voluntarily  effected  by 
instituting  a  proceeding  to  secure  to  them  the  benefit  of  the 
bankrupt  act  of  1841.  To  enable  the  assignee  to  protect  the 
interests  of  the  creditors  of  McKibben  k  Strong,  it  was  not 
necessary  that  the  plaintifib  should  take  any  affirmative  step, 
for  the  bankrupt  act  cast  the  duty  on  the  assignee  and  clearly 
contemplates  affirmative  action  on  his  part  If  the  bankrupts 
have  any  defence  he  may  make  it  in  their  names,  or  he  may  be 
substituted  in  their  stead.  In  this  case  the  assignee  could  not 
have  been  substituted  by  displacing  the  defendants,  for  it  was 
the  right  of  the  plaintiff  to  have  the  mortgagors  retained  as 
defendants  to  enforce  a  personal  daim  against  thenu  He 
might,  perhaps,  have  been  added,  but  not  substituted.  So  that| 
.after  all,  whether  the  decree  in  the  foreclosure  suit  shall  be 
binding  and  effectual  upon,  or  a  nullity  as  respects  the  aasigneOi 
depends  upon  a  question  of  practice,  via.,  whether  the  plain- 
tiflb  or  the  assignee  should  have  taken  the  initiative  in  causing 
the  latter  to  be  added  as  a  defendant  It  was  not  important  to 
the  plaintifi,  in  the  enforcement  of  their  lien,  that  he  should 
have  been  added  as  a  party ;  and  the  assignee  could  have  as 
folly  discharged  all  the  duly  he  owed  to  creditors  by  defending 
in  the  names  of  the  mortgagors.  Though  .the  entire  interest 
of  the  bankrupts  vested  in  the  assignee,  and  they  were,  so  far 
as  respected  such  interest,  to  be  regarded  as  civXier  tj/iorhd^  yet^ 
irrespective  of  the  question  of  title  or  ownership,  the  bank* 
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rapt  law  provided  that  all  pending  soits  at  law  or  equity,  in 
which  the  bankrupts  were  parties,  might  be  prosecuted  or 
defended  by  the  assignee  to  their  final  conclusion,  in  the  same 
way  and  with  the  same  effect  as  they  might  have  been  by  the 
bankrupts.  The  foreclosure  suit  did  not  abate  or  become  so 
defective  that  it  could  not  be  farther  proceeded  in  until  the 
assignee  was  made  a  party  by  supplemental  bill.  I  can  well 
perceive,  in  a  pending  suit  in  equity,  where  the  whole  interest 
of  a  party  in  the  subject-matter  in  litigation  is,  by  operation 
of  law,  transferred  to  a  receiver  or  assignee,  and  there  is  no 
provision  for  the  receiver  or  assignee  prosecutmg  or  defending 
the  action  in  the  names  of  the  original  parties,  that  such 
assignee  or  receiver  should  be  brought  in  before  further  pro* 
eeedings ;  but  no  such  necessity  ^n  exist  when  the  assignee  is 
empowered  by  law  to  prosecute  or  defend  in  the  name  of  his 
Qssignor.  So  that  if  Waddell  is  to  be  regarded  as  not  standing 
upon  the  same  footing  as  though  he  had  taken  a  voluntaiy 
assignment^  but  is  to  be  treated  as  if  the  iilterest  of  McKibben 
and  Strong  had  been  cast  on  him,  by  operation  of  law,  for  the 
benefit  of  creditors,  a  way  was  provided  for  him  to  be  heard, 
and  the  duty  tfas  cast  upon  him  to  pursue  it,  if  thereby  the 
creditors  were  to  be  benefited.  He  had  notice  of  the  pendency 
of  the  foreclosure  suit,  and  it  was  his  duty  to  act  for  the  pro- 
tection of  the  interest  vested  in  him,  and  to  that  end  it  was 
unnecessaiy  that  he  should  be  added  as  a  party.  The  pre- 
sumption is  that  he  did  bis  duty.  It  affirmatively  appears 
that  McKibben  and  Strong  had  no  defence  to  the  foreclosure ; 
and  of  course  the  assignee  had  none.  It  was  his  duty  to 
interpose  no  defence,  if  he  saw  there  was  none.  He  was  not 
required  to  raise  so  large  a  sum  of  money  to  pay  off  a  lien, 
when  the  property  was  worth  little  more  than  the  incumbrance. 
As  the  assignee  did  not  ask  to  be  nutdea  defendant,  I  think  it 
will  be  intended  that  he  preferred  defending,  and  did  defend, 
as  far  as  he  could,  in  the  names  of  the  original  defendants. 

I  can  perceive  no  valid  reason  why  Waddell  was  not  bound 
by  the  proceedings  and  judgment  in  the  foreclosure  suit  If 
he  had  a  right  to  be  heard  for  the  protection  of  the  interest  of 
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creditors,  opportunity  was  given.  I^  it  wisre  rieaily  necessary 
that  he  should  have  been  made  iEt  party,  it  ought  to  haVe  been 
on  his  application.  An  JEissignee  in  bankruptcy  must  necessa- 
rily, in  all  cases,  have  actual  notice  of  all  the  facta  Waddell 
had  such  notice.  The  inbrtgagees,  ii^ho  cbihplidd  widi  every 
requisite  in  commencing  the  isuit,  had  no  actual  knowledge  oi: 
means  of  knowledge  of  a  change  of  interest  Under  i)i<es& 
circumstances  it  devolved  on  the  assignee,  if  it  Were  n^ecessary 
to  make  him  a  defendant,  to  have  it  done  oh  his  application ; 
of  otherwise  it  will  be  intended  that  he  preferred  U>  defend 
atid  did  defend  in  the  names  of  his  assignors,  the  original  de- 
fendants. It  cannot  be  that  because  ah  k^ignee  id  bankruptcy 
neglects  bis  duty,  with  a  knowledge  of  the  ikcts,  that  a  judg- 
ment in  rem  in  a  pending  shit  tegularly  oBtaihed,  when  all 
the  proper  parties  are  brought  into  court  at  its  commencement^ 
is  to  be  treated  as  a  nullity,  iahd  of  no  binding  force.  So  &r 
alB  the  assignee  is  concerned,  if  thi^  Wete  so,  th&  assigned 
might  lie  by  in  any  pending  action  for  the  foreclosure  of  ik 
mortgage,  and  if  the  mortgagees^  without  knowing,  or  the 
iheans  of  knowing,  that  the  mortgagor  pendents  UiB  had  .tin 
declared  &  bankrupt,  proceeded  to  Judgment^  and  the'lifler 
acquired  at  the  foreclosure  sale  passed  through  divers  bond 
jlde  subsequent  purchasers  as  in  the  present  case,  at  aiiy 
period  within  ten  years  at  least  after  such  purchasers  weht 
into  possession,  the  assignee  (and,  £Ls  it  is  blaimed,  his  trans- 
ferrees)  might  file  their  bill  to  redeem  the  mortgaged  ^i'emidi^ 
In  short,  that  the  assignee  might  neglisct  the  duty  devolved  oil 
him  by  law  to  defend,  and  if  the  mortgiigee  fiuled  to  discover 
the  transfer  to  him  of  the  mortgagor's  iriietest  pendente  tite^  ahd 
consequently  took  Ho  step  to  have  him  l}rought  in  as  a  party, 
at  any  time  for  ten  years  afterwards,  he  might  do  irh&t  he  waS 
required  to  do  in  the  first  instance  for  the  protection  of  the 
interest  of  creditors,  viz.,  pay  off  the  lien.  I  an>  cettain  that 
this  has  not  beeh  the  understanding  of  the  profession  or  the 
public  The  assignee  in  bankruptcy  is  affected  by  just  such 
notice  as  other  purchasers  or  assignees  pendente  lUe;  and,  to 
make  the  foreclosure  regular  and  binding  upon  him,  it  was  not 
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tkeaegaaity  tblit  Ii6  should  b^ve  been  substituted  as  a  defendant 
on  the  appiication  of  the  plaititiff.  &e  couM  ad  well  protect 
the  interest  of  creditors  without  b^ih^  added  as  a  party :  but 
if  otherwise,  h^  should  have  asked  to  come  ih.  Kbt  doing  so, 
the  intehdmeht  i^  that  he  defended  as  far  as  he  6ouId  in  the 
names  of  his  aiEibighors.  I  think  the  judgment  in  the  fore- 
closure suit  was  conclusive  upon  him. 
The  judgment  of  ttie  Suprenie  Court  should  be  aftrmed. 

i)AYIES,  Gouiib,  Alusn  and  Sit rm,  Js.,  concurred  thiEit  the 
Assignee,  having  notice  of  tkd  suit,  and  being  at  liberty  to 
defend  in  the  name  of  the  bankrupt,  must  be  deemed  to  hav€l 
Waived  any  defence,  and  was  concluded  by  the  decree^ 


Judgment  affirmed. 


Babcock  v.  Ecklkb  et  al 

A  hti-^bflnd,  indebted  to  his  wife  ia  the  earn  of  one  thousand  fire  huii- 
dred  dollars  and  interest,  for  property  which  belonged  to  her  at  kW, 
and  in  the  further  snm  of  two  thoQBSDd  doUars,  with  interest,  for  wfaidi 
equity  would  have  regarded  her  as  a  creditor,  transferred  to  the  wife 
property,  real  and  personal,  to  the  value  of  sixteen  thousand  dollars. 
Such  transfer,  It  seems,  is  not  to*  be  regarded  as  voluntary.  * 

Bnti  if  voluntary,  the  husband  retaining  property  of  Ae  vahie  of  tea 
thousand  dollatv,  and  being  indebted  in  only  tlM  sum  of  nine  hundred 
dollars^  there  is  no  legal  presumption  of  fraud,  but  the  question  is  one 
of  fact 

ihB  intent  to  defraud  must  be  inferable  from  th^  drcutnstanees ;  4nd,  if  the 
feets  show  that  t^  settlement  upof  the  wife  was  a  proper  and  reason- 
able Ode,  in  the  condition  of  the  husband's  estate  at  the  time;  it  wffl  ml 
be  invalidated  by  his  subsequent  inability  to  pay  a  debt  then  existing. 

ApPitAL  from  the  Supreme  Court  The  trial  wad  before  a 
Referee,  who  found  these  tacis :  In  June,  1858,  the  plaintiff, 
Commenced  a  suit  against  the  defendant  John  Eckler  to  recovet 
his  share  or  proportion  of  a  loss  in  a  venture  entered  into  hy 
them  and  one  Parks  in  the  purchase  of  com.    This  pufchasd 
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was  made  by  them  in  the  &11  of  1854,  but  the  Iobb  was  not 
ascertained  until  1856,  and  it  was  then  about  $900  to  each  of 
the  three  partners.  Parks,  subsequently  and  previous  to  the 
commencement  of  that  suit,  haying  died  insolvent^  Babcock, 
the  plaintiff,  sought  to  recover  from  Eckler  the  half  of  the 
total  loss,  and  on  the  80th  of  April,  1859,  he  recovered  judg- 
ment  against  Eckler  for  the  sum  of  $1,608.98,  that  being  the 
one-half  of  the  then  ascertained  loss,  with  interest  to  that  date, 
besides  costs  of  suit  An  execution  in  that  judgment  having 
been  issued  and  returned  unsatisfied,  this  action  was  commenced 
to  reach  certain  real  estate,  in  the  town  of  Phelps,  Ontario 
county,  claimed  to  belong  to  the  said  John  Eckler,  and  alleged 
to  have  been  fraudulently  conveyed  by  him  to  the  defendant 
Polly  Eckler,  his  wife.  They  were  married  in  1829,  and  pre- 
vious to  that  time  Mrs.  Eckler  had  inherited  from  her  father 
land  of  the  value  of  $2,000,  which,  by  an  agreement  with  h^ 
husband,  was  sold,  and  the  proceeds,  together  with  that  of  some 
land  owned  by  him,  were  invested  in  the  purchase  of  a  farm 
in  the  town  of  Mendon,  of  which  it  was  agreed  they  were  to 
be  equal  owners,  and  the  title  to  which  was  taken  in  the  name 
of  the  husband.  In  1850,  Mrs.  Eckler  inherited  from  a  sistar 
land  of  the  value  of  $1,500,  which  was  sold,  and  the  proceeds, 
with  her  assent,  were  invested,  controlled  and  managed  by  her 
husband.  In  November,  1855,  John  Eckler,  then  being  worth 
over  $26,000,  and  having  no  debt  or  liability  existing  against 
him,  excepting  that  for  contribution  to  the  loss  (if  any)  grow- 
ing out  of  the  com  adventure  of  the  Ml  of  1854,  the  existence 
of  which  was  not  shown  to  have  been  then  known  to  him,  in 
consideration  of  this  property  of  his  wife,  and  of  love  and 
affection,  caused  to  be  convey^  to  Mrs.  Eckler  real  estate  in 
Brockport,  and  personal  property,  stocks,  bonds,  &c,  all 
amounting  in  value  to  about  $16,000,  retaining  for  himself 
about  $10,000.  All  the  property  thus  conveyed  to  her,  except 
the  sum  of  $6,000,  invested  in  the  &rm  sought  to  be  reached 
by  the  present  action  to  satisfy  the  plaintiff's  judgment,  had 
been  sold  by  her,  and  applied  to  the  payment  of  her  husband's 
debts  contracted  subsequently  to  January  1st,  1857. 
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The  referee  found,  as  a  question  of  .&ct,  that  neither  the  con- 
Teyanoe  of  the  property  in  November,  1865,  to  Mrs.  Ecklo^, 
nor  of  the  farm  purchased  with  a  portion  of  the  proceeds 
thereof  were  made,  procured,  or  secured  with  the  intent  to 
defraud  the  plaintiff  or  the  other  creditors  of  the  said  John 
Eckler.  And  he  held,  as  a  conclusion  of  law,  that  the  &ot  that 
said  John  Eckler  was  liable  to  the  plaintiff  in  the  manner 
mentioned  at  the  time  of  the  oonvejance  in  November,  1865, 
and  the  subsequent  purchase  with  a  portion  of  the  proceeds 
of  that  property  of  the  Phelps  fum,  and  the  conyeyance 
th^eof  to  Mrs.  Eckler,  was  not,  under  the  circumstances,  con- 
clusive evidence  of  fraud  against  the  parties  to  such  convey- 
ance ;  and  he  also  found,  as  a  conclcision  of  law,  that  the 
•plaintiff  was  not  entitled  to  have  satisfaction  of  his  judgment 
out  q£  said  property.  On  his  report,  judgment  waS'entered  at 
special  term  in  fiivor  of  said  Polly  Eckler,  which  on  appeal 
was  reversed  at  general  term  and  a  new  trial  ordered. 

WiUiam  C.  Boviky^  for  the  i^ppellants. 
Wimam  F.  Oognoell^  for  the  respondent 

Davies,  J.  In  the  examination  of  this  case  it  is  onljf 
necessary,  in  our  opinion,  to  ascertain  whether  the  conveyance 
of  the  Brockport  property  and  the  transfer  of  the  stock  and 
bond  to  Mrs.  Eckler  in  November,  1865,  were  or  not  va^d 
and  effectual  to  vest  the  same  absolutely  in  her.  For  if  we 
come  to  Uie  conclusion  that  she  was  then  the  legal  owner  of 
the  property  thus  conveyed  and  transferred,  it  follows  asm 
necessary  consequence  that  she  is  also  the  legal  owner  of  the 
Phelps  farm,  which  was  subsequently  purchased  with  a  portion 
of  the  proceeds  of  this  property. 

There  can  be  no  question  that,  since  the  passage  of  the  actf 
of  1848  and  1849,  Mrs.  Eckler  was  the  absolute  owner  of  tbs 
properly  inherited  from  her  sister  in  1860,  the  same  as  if  she 
were  a  feme  aole^  and  that,  although  h^r  husband  had  reduced 
to  possession  the  $2,000  received  on  the  sale  of  land  inherited 
SMna.— Vou  X.  79 
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from  her  father,  a  court  of  equity  would  protect  her  rights 
therein,  and  make  a  just  and  proper  settlement  thereof  on  her. 
If  her  statement  of  the  agreement  between  her  and  her  husband 
is  to  be  regarded  as  evidence,  then  in  addition  to  these  sums  she 
was  entitle  to  receive,  absolutely  in  her  own  right,  one-half  of 
all  the  property  acquired  by  them  during  marriage,  and  the 
total  amount  thus  transferred  to  her  in  November,  1855,  does 
not  greatly  exceed  the  sums  confessedly  due  to  her,  and  such 
half  thus  acquired.  The  conveyance  and  transfer,  therefore, 
made  in  1855,  cannot  be  said  to  be  voluntary.  They  were 
made  to  satisfy,  in  part,  a  just  and  conceded  debt  due  to  Mrs. 
Eckler,  and  to  vest  in  her  her  share  of  the  acquired  property 
during  marriage.  They  were  made  by  a  solvent  man,  who 
did  not  then  know  he  was  indebted  to  the  plaintiff  at  all,  and 
it  is  found,  as  a  matter  of  fact,  that  at  that  time  he  owM  no 
other  debt  whatever.  If  he  had  supposed  that  he  was  in- 
deoted  at  all  to  the  plaintiff,  and  then  knew  the  exact  amount 
of  his  share  of  the  losses  on  the  com  adventure,  that  sum  was 
then  only  about  $900,  and  he  retained  to  himself  property 
valued  over  $10,000.  It  is  very  difficult  to  perceive  upon 
what  basis  the  allegation  of  an  intent  to  defraud  the  plaintiff 
Iby  such  conveyance  and  transfer  can  be  predicated  upon 
these  facts. 

John  Eckler  was  undeniably  indebted  to  his  wife  in  at  least 
the  sum  of  $8,500,  and  conceding  he  owed  the  plaintiff  in 
1855  $900,  he  retained  in  his  possession  of  his  whole  property 
more  in  proportion  to  pay  that  debt  than  he  conveyed  and 
transferred  to  her  in '  satisfaction  of  what  was  due  to  her. 
From  these  circumstances,  it  is  impossible  to  say  that  there 
could  have  been  any  intent,  in  fact,  to  defraud  the  plaintiff 
Does  the  law  impute  such  frajadulent  intent  from  the  sole  &ct 
of  such  indebtedness  of  Eckler,  conceding  that  he  then  knew 
such  indebtedness  to  exist?    It  certainly  cannot  be  argued 

\  that  he  can  have  disposed  of  his  estate  with  intent  to  de- 
fraud the  plaintiff,  his  creditor,  unless  he  knew  or  had  reason 

I  to  suppose  that  he  was  sach  creditor.    This  subject  has  received 
the  most  careful  and  elaborate  discussion  in  this  State^  and  the 
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principles  which  have  been  settled  should  be  adhered  to. 
The  leading  case  lelied  on  to  avoid  a  conveyance,  transfer,  or 
setdement  purely  voluntary,  is  that  of  BBouk  v.  LtvmgHon  (8 
Johns.  Ch.,  481).  In  that  case  the  conveyance  was  to  a  trustee 
for  the  benefit  of  the  grantor's  wife,  and  was  voluntary,  with- 
out any  consideration  or  any  prior  indebtedness  to  her.  It 
was  urged,- to  upholii  it^  that  the  husband  previous  to  the  mar- 
riage had  made  a  parol  promise  to  settle  $80,000  on  his  wife. 
The  Chancellor  regarded  it  as  a  voluntary  settlement,  uncon- 
nected with  any  ante-nuptial  agreement,  and  he  states  the  • 
question  to  be,  whether  such  a  voluntary  setUement  after 
marriage,  by  a  party  indebted  at  the  time  it  is  made,  be  not^ 
as  against  such  creditors,  absolutely  fiaadulent  and  void,  and  be 
was  of  the  opinion  that  that  question  could  be  most  satisfacto 
rily  answered  in  the  affirmative. 

Jackfon  V.  Seward  (5  Cow.,  67)  was  an  action  of  ejectment, 
and  the  defendant  claimed  under  a  deed  from  his  fiither  to 
him,  made  when  the  &ther  was  indebted  to  the  plaintiff's 
lessor.  The  deed,  on  its  &ce,  was  for  the  consideration  of 
$10,000;  but  the  true  consideration  was  certain  bonds  of 
the  defendant,  one  to  a  sister  for  $2,277.60 ;  one  to  another 
sister  for  $2,175,  both  bearing  even  date  with  the  deed,  and 
payable  six  months  after  the  death  of  his  &ther  ;  and  a  bond 
in  the  penalty  of  $10,000  to  his  &ther,  of  the  same  date,  con- 
ditioned to  pay  him  an  annuity  of  $500  in  half-yearly  pay- 
ments, on  which  were  indorsed,  in  the  jbther's  handwriting, 
the  payment  of  these  annuities  in  April  of  the  years  1819, 
'20,  '21,  '22,  and  the  only  question  made  was  whether  the  deed 
to  the  son  was  fraudulent  in  law.  The  Supreme  Court  held 
that  it  was,  and  that  the  conveyance  was  voluntary,  being  a 
deed  of  gift  by  the  grantor  to  his  children,  and  so  intended  by 
him ;  and  the  ruling  of  Chancellor  EIent,  in  Beade  v.  Livings* 
ion,  is  quoted  with  approbation,  that,  '^  if  the  party  be  indebted 
at  the  time  of  a  voluntary  settiement^  it  is  presumed  to  be 
fraudulent  in  respect  to  such  debts,  and  no  circumstances  will 
permit  those  debts  to  be  affected  by  the  settlement  or  repel  the 
legal  presumption  of  fraud."    A  writ  of  error  was  brought 
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and  the  cose  was  beard  in  the  Comrt  of  Brtox%  ilid  is  npoitid 
in  6  Cowen,  406.  Tke  judgmeat  of  the  tSnpwffnc  Cbnrt  iras 
reversed,  only  one  SenaloirdiBsentiiig^jLadthfifbUowiBgponiti^ 
may  be  legaxded  as  Tukd  by  the  eoact  in  that  caee:  1.  Tbak^ 
to  make  a  deed  TolantBry,  ii'maal  be  wsdioat  any  tbe  leant 
nralaable  considezatioiu  2.  That  ihe  deed  in  that  eaae  vaa 
sot  voluiitary.  8.  When  a  eonveyanee  of  land  ia  .n^on  mof 
Ae  least  valuable  oonttderation,  ibQ  qaestiou  irbether  it  fad 
Aaadnlent  as  to  creditoiB  belongs  exelnsively  to  the  jury  as  a 
■C[aeBtion  of  fiict  4.  That  a  conreyanee  from  a  parent  to  a 
tiiikl,  in  constdemtton  of  love  and  aflbetion,  in  other  words 
▼olontar J,  is  not  absolntely  void  even  as  to  existing  ereditocs, 
bat  the  presumption  that  it  is  fraudulettt  may  be  repelled  by 
circumstances;  and  tiiis  last  propo8i&>n  aeema  to  be  fully 
sustained  afler  an  elaborate  review  of  all  the  Snglidi  and 
American  authorities  on  the  point  by  Allbn,  Senator. 

In  1832,  questions  upon  this  conveyance  and  the  gifts  of  tlie 
bonds  to  WilKam  Seward's  children  arose  in  the  Gouit  of 
Chancery,  on  a  bill  filed  by  Yan  Wyck  to  set  tkem  aside. 
The  Yice-Chanoellor  held  himself  precluded,  by  the  decisiaii 
of  the  Court  of  Brrors  and  the  verdict  of  the  jury  in  tfalt 
ease  that  there  was  no  fraud  in  fact,  from  inqoiring  into  the 
validity  of  the  deed  from  William  to  his  son ;  and  be  saysg  if 
it  was  an  open  question  whether  that  deed  was  a  voluntaiy 
conveyance  and  to  be  deemed  constructively  fiaudulent,  and 
whether  the  evidence  in  that  case  made  out  a  case  of  actual 
and  intentional  fraud,  he  should  have  great  difficult  m  an- 
swering those  questions^  affirmatively.  But  I  think  he  die- 
'tinctly  affirms  the  rule  of  the  Court  of  En^rs,  when,  speaking 
of  the  gifts  of  the  bonds  by  the  &ther  to  bis  children,  received 
"firom  his  son  on  the  execution  of  the  deed  to  bim,  he  -sajw, 
"If  the  donor  is  indebted  at  the  time,  such  a  thing  may  be 
prima  fack  evidence  of  fraud  against  a  creditor,  but  fliis  pre- 
sumption may  be  repelled  by  proof  or  eircnmstanees.''  The 
decree  of  the  Yice*Chancellor  was  affirmed  by  the  Ohanoelfaxr 
(6  Paige,  62),  not  on  the  ground  upon  which  the  decision  of 
the  former  was  placed,  that  the  judgment  in  the  ejectmeiit 
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anit  WM  Ar  Imuti  bat  oa  ibe  ground  that  tbero  was  nojactual. 
fiBud  in  the  case.  ThB  Chaaodllor  says^  "  I  praBttiuB  it  caoac^ 
be  aeriendy  uijged,  that  whea  a  pavent  makas  ao  advancament 
to*  biB  c&ild  hoDestly  and  fiiiriy,  retaimng  in  his  own  haodfi,,  at 
the  same  lime,  property  sufficient  to  p$f  all  hie  debts,  suofa: 
(ddld  win  be  bound  to  lefand  ttie  advanoement  for  the  benete 
of  creditom,  if  it  afterwards  happens  that  the  paienti  either  bj  * 
iBi»fi3rtiine  or  fraudf  does  not  actually  pay  all  his  debts  whioh 
existed  at  the  time  of  the  advancements"  The  decisic^  ei 
the  Chanodilor  was  affinned  by  the  Gourt^of  Errors  (18  Wend., 
975) — Senator  Maibok,  the  only  Senator  giving  an  opinion 
voting  with  die  mfyority  of  the  courts  stating  that  the  case  of . 
Jackson  V.  Seward^  decided  in  that  court,  destroyed  the  diih- 
tincticn  which  had  been  supposed  to  exist  between  firaud  in 
law  and  fraud  in  iadf  and  that  the  principles  there  established! 
ought  to  control  the  decision  of  the  present  case.  But|  by  the 
provisions  of  the  Bspsed  Statutes,  the  question  of  fraudulent 
mlenl^  in  all  cases,  is  to  be  deemed  a  question  of  fact  and  n<A 
d  kw,  and  ilr  is  denlaKed  that  no  ecm^veyanoe  or  charge  shall 
be  adjudged  flBaudukat  as  against  creditors  or  purchasera< 
flolely  on  the  gi^oond  that  it  was  not  founded  on  a  viduaU«' 
oonsideratioiL  (2  B.  &,  p.  187,  §  4) 

In  EoUnson  v.  Stewart  (10  K  Y.,  190),  the  grantor,  at  the 
time  of  the  oonTeyance  to  his  son,  was  hopelessly  insolvent^, 
and  the  £»st8  disclosed  authorized  the  court  to  declare  the 
cpoFveyance  fraudulent  as  to  creditors.  I  am  unable  to  see 
anjflliing  in  that  case  which  adds  strength  to  the  positiOBS 
taken  on  tiie  part  of  the  respondents. 

The  case  of  Oarpenier  y.  JBoe  (10  N.  Y.,  ^7),  is,  in  &et^  anr 
authorit|r  for  a  reveiaal  of  the  judgment  in  the  present  caee. 
In  that  ease,  the  conveyance  procured  by  a  husband  to  btt 
made  to  his  wi&  was  oonftasedly  voluntary  and  without  coor 
sideralron.  The  husband  was  at  tiie  time  largely  indebted^ 
llioiigh  in  unembarrassed  drcun^stanoes,  and  believed  himself 
fblly  able  to  discharge  all  hia  debts  and  liabilitieB  at  nmturity. 
Judge  Gakdinkb,  in  ddivering  the  opinion  of  the  court,  says^ 
**Xt  was  snffleient  that  he  was  indebted,  and  timt  insolvency 
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would  be  the  inevitable  or  probable  result  of  want  of  success 
in  the  business  in  which  he  was  engaged.  He  could  not, 
legally  or  honestly,  in  this  manner  provide  for  himself  or 
fiunilj  and  cast  upon  his  creditors  the  hazard  of  his  specula- 
tion." Judge  Gardiner  cites  with  approbation  the  case  of 
/  Hinds'  Lesaea  v.  Ixmgiocrih  (11  Wheat,  199),  where  the  court 
/  held  a  voluntary  deed  not  to  be  absolutely  fraudulent  The 
court  says,  "  If  it  can  be  shown  that  the  grantor  was  in  pros- 
perous circumstances  and  unincumbered,  and  that  the  gift 
was  a  reasonable  provision  according  to  his  state  and  condi- 
tion in  life,  and  leaving  enough  for  the  payment  of  the  debts 
of  the  grantor,  the  presumptive  evidence  of  fraud  would  be 
met  and  repelled." 

Applying  these  principles  to  the  present  case,  I  arrive  at 
rhe  conclusions,  1.  That  the  conveyance  sought  to  be  set  aside 
was  not  voluntary,  but  one  founded  on  a  good  and  valuable 
oonsideration,  to  wit,  the  indebtedness  of  the  husband  to  the 
wife;  2.  That,  even  if  the  conveyance  was  voluntary,  it  fiills 
vHthin  the  rule  laid  down  in  the  case  in  11  Wheaton,  and 
which  has  been  approved  of  by  this  court,  that  atjthe  time  it 
was  made  in  November,  1855,  the  grantor  was  in  prosperous 
and  unembarrassed  circumstances,  the  gift,  under  all  the  cir- 
cumstances of  indebtedness  to  the  wife  and  the  agreement  to 
divide  with  her  equally  the  earnings  of  their  married  life  was 
a  reasonable  and  proper  provision  for  her  and  her  children, 
the  husband  retaining  for  himself  nearly  an  equal  amount; 
and  it  being  conceded,  that  enough  and  far  more  than  enough 
was  retained  by  him  to  pay  off  and  discharge  the  debts  whidi 
it  was  subsequently  ascertained  that  he  owed,  or  which  at  the 
time  he  might  reasonably  have  supposed  he  owed.  If  fraud 
could  therefore  be  presumed,  the  6cts  and  circumstances  suf- 
ficiently rebut  it,  and  I  can  see  no  ground  ui>on  which  the 
arrangement  and  conveyance  made  in  November,  1866,*can  be. 
jimpeached.  Subsequent  indebtedness  cannot  be  invoked  to 
imake  that  fraudulent  whieh  was  honest  and  free  from  im- 
peachment at  the  time,  especially  in  a  case  like  the  present^ 
when  the  grantee  has  voluntarily  appropriated  the  lai-ger 


ALBANT,  JTTNB,  1862.  681 

Baboock  •.  Bdder. 

jpoition  of  the  property  conv^ed  to  her,  in  payment  and 
diBoharge  of  soch  subsequent  debts,  retaining  only  about  the 
amount  of  the  debt  which  is  undeniably  due  to  her.  This 
court  held,  in  BMnsan  y.  S(ew€a%  that  it  was  lawful  for  the 
father  to  provide  for  the  payment  of  the  debt  justly  due  from 
him  to'his  son,  and  that,  to  the  extent  of  that  debt,  he  might 
lawfully  be  preferred.  There  oould  therefore  be  no  objectioui 
even  if  Mr.  Eckler  had  been  embarrassed  and  even  insolvent 
in  1855,  in  his  securing  to  his  wife  payment  of  the  sums  due 
to  her,  or  in  his  transferring  property  adequate  to  secure  its 
payment  He  had  a  right  to  prefer  her  to  his  other  creditors, 
if  he  saw  fit  so  to  do.  But  we  think  in  this  case  the  conveyance 
could  be  sustained,  even  although  it  had  been  voluntary  and 
without  any  consideration,  upon  the  authority  of  HindJ  Lur 
aees  v.  Longworlh  {suprai)^  and  of  Oarpenier  v,  Soe^  in  this  court 
The  order  of  the  Supreme  Court  granting  a  new  trial  should 
be  reversed,  and  the  judgment  of  the  special  term  should 
be  affirmed,  with  costs. 

Sutherland,  J.  From  the  opinion  given  at  the  general  term 
it  would  appear  that  a  new  trial  was  granted  on  the  ground 
that,  from  the  fiicts  found  by  the  referee  relating  to  the  trans- 
fer  of  the  property  in  1855,  the  law  presumed  that  transfer 
to  have  been  fraudulent  as  to  the  plaintiff  as  a  creditor  of 
Eckler,  and  that^  therefore,  the  referee's  conclusion  of  &ct,  that 
such  transfer  was  not  fraudulent,  was  erroneous.  This,  I  think, 
was  a  mistake.  There  cannot  properly  be  said  to  be  any  such 
presumption*  of  law  from  the  fects  found  by  the  referee,  even 
assuming  that  such  transfer  was  entirely  voluntary ;  that  Mra 
Eckler  was  not  a  creditor  of  her  husband  to  any  amount,  and 
that  the  plaintiff  was  a  creditor  of  his  to  the  amount  of  his 
judgment  at  the  time  of  such  transfer.  Fraud  iinplies  a  fraud- 
ulent intent,  and  is  an  inference  or  conclusion  of  &ct  drawn 
from  the  &cts  or  circumstances  of  the  particular  transaction. 
If  it  is  a  presumption,  it  is  a  presumption  of  £ict^  and  not  of 
law.  (1  Greenl.  Ev.,  §§  41, 48.)  When  a  party  is  charged  with 
fraud|  the  presumption  of  law  is,  that.he  is  inoocent  until  it 
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lias  been  abown  tbafrhe  is  guilty*  (1  Ot^senl.  £v.,  §  80.)  Tba 
eiieainBtanees  to  show,  fraud,  and  the  ciretimstaiieeeto  lebat  i% 
aae  argamentb  cm  the  questioii  of  fraud,  and  a  condnaion  oa 
Ae  question  of  fraud  is  a  eond^icm  of  fiiet  orriTed  at  b]p 
ireighing'  tboae  :ai^ument8i 

Ji  the  neoeasaiy  eonsequenee  of  a  conceded  transaction  war 
^ibfranding' another,  then,  as  a  party  must  be  presmmed  to  have 
Ibreseen  and  intended  the  necessary  conseqaences  of  his  own 
aot^  the  transection  itself  is  conclnsiye  evidence  of  a  frandulent' 
kitent;  fi^r  a  party  cannot  be  pennitted  to  say  that  he  did  noir 
intend  fhe  neeessaiy  cotaseqoence  of  his  own  Toiuntary  aet^ 
fiitent  or  intention  ii  an  emotion  or  operation  of  the  mind, 
andean  nsuaHy  be -shown  only  by  acts  ordeektrations^  and  as 
acts  speidc  louder  than  word^,  if  &  party  does  an  act  which 
must  d^iO^ud  another,  his  declaring  that  he  did  not  by  the  act 
ifatend  to  defiaud;  is  weigheddown  by  the  evidence  of  hiHi  own 
ilct  But  in  such;  a. case  it  is-  not  proper  to  say  lihat  there  is  a 
presumption  or  conclusion  of  law  that  the  transaction  is  fraud*' 
nlent ;  but  it  is  proper  to  say  that  the  circumstances  of  the 
'  ttaiaaotion,  or  the  transaction  itself  is  conclusive  evidence  of 
fluud ;  and  if  in  such  a  case,  against  such  evidenoej  a  jury  or 
referee  should  find  that  there  was  no  fraud,  a  new  trial  would' 
be  granted,  not  because,  any  legal  presumption  or  concluaon* 
had  been  violttted^  but  because  the  finding  was  against  the- 
weight  of  evidence;  against  conclnsive  evidence. 
'  In  Eeade  v.  Livingston  (8  John;  Gh.,  600,  601'),  Chancellor 
ElENThdid  that  a  voluntas  conveyance  was  presumed  to  be 
fraudulent  aa  gainst  all  existing  debts,  without  regard  to  their 
amount^  or  the  extent  of  the  property  conveyed  or  retained  by 
the  grantor:  that  the  presumption  offraud  in  such  case  was  a^ 
presumption  of  law,  andcould  not  be  repelled  by  proof  of  cir- 
onmstances  going  to  show  that  in  &ot  there  was  no  intention 
to  defraud;  This  de<nsion  assumed,  as  a  principle  of  law,  that  a^ 
voltrntaiy  conveyance : was  void  as  to  any  and  airthen  existing 
cifediiors,. without  regard* to  the  question  of  intention,  because- 
ii  might  ultimately  operate  to  defeat  liie  coUeetion  or  payment  ^ 
o8  their  debtSir*  Ai  similar  dbt^trine*  was  held  by  the  Ohan* 
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cbHor  in  Baford  t.  Hqfinan  (4  Joha.  CSi.,  490).  It  19  not 
important  now  /lo  inquire  how  fkr  this  doctrine  was  supported 
ligr  the  oases  atted=  by  the  Chancellor.  Oertainly\  Lord  Majis* 
HBLn  held  a>  different  doctrine  in  Oouioffanyi  JSermei  {Cowp^ 
484).  A  difEbrent  doctrine  was  held  in  Jackson  t.  Ibwn  {4 
€ow.,  699)f  and  by  Judge  SfenobR'  m  Verphtnck  v.  Sierry  (13 
John.,  S66j  687),  though  perhaps  not  decided'  in  the  ease.  In 
ttiis  case  Judge  SrazrcBit  said :  '*  If  the  grantor  be  not  indebted^ 
t>  such  a  d^p!>de  as  that  the  settltoient  will  deprive  the  ore^ 
ditors  of  an  ample  fhnd  fbr  the  payment  o(  their  debts,  the! 
consideration  of  natural  love  and  affection  will  support  llie 
deed,  although  a  voluntary  one,  against  his  creditors ;  fbr,  itt' 
the  lahguage  of  Hie  decisions,  it  is  free  from  the  imputation  of 
fVaud.*'  In  JiuSkson  v.  S&wwrd  (8-  Cow.,  406),  it  was  held  by 
the  Court  of  Birors  that  a  conveyance  or  settlement,  in  con- 
aderadon  ofblood  and  natural  affection,  l^ough  by  one  indebted 
at  the  time,  wza  prima  facie  only,  and  not  conclusively  lVaudtt»» 
lent  Subsequently,  by  section  4,  of  title  8,  chapter  7,  part 
2'of  tiie  Revised  Statutes  (2  R  S.,  187),  it  was  declared  that  tho 
question  of  fraudulent  intent,  in  all  cases  arising  under  the 
provisions  of  that  chapter,  should  be  deemed  a  question  of 
feet ;  and  that  no  conveyance  or  charge  should  'be  adjudged 
fhtudulent  as  a^nst  purchasers  or  creditors,  solely  on  tiie 
ground  that  it  was  not  founded  on  a  valuable  consideration. 
The  question  in  this  case  arises  under  the  provisions  oT  this 
chapter  of  the  Bevised  Statutes,  which  treats  "  of  firaudulent 
conveyances  and  contracts,  relative  to  goods  and'  chattels  and 
tilings  in  action.''  No  diecision  or  series  of  decisions,  then,  can 
make  the  question  of  fraud  in  this  case  a  question  of  laW)  or 
establish  that  there  is  a  legal  presumption  of  firaud  from  the 
fects  and  circumstances  found  by  the  referee;  for  the  statute 
declares  that  the  question  of  ftaud  shall  be  deemed  a  question 
of  fact,  and  by  dedaring  it  to  be  a  question  of  fact,  in  effect 
declares  that  there  is  no  such  legal  presumption.  No  decision 
or  series  of  decisions  can  repeal  a  statutes  The  statute  snb* 
stantially  declares,  and  was  intended  to  declare,  the  doctrine 
YixAAmJhtckMm  v.  SsuwreL  (8  Cow.) 
Surra. — ^VoL.  X.  SO 
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Babopok  «.  SoUer. 

The  questioa  of  fraud,  theii|  in  this  case,  was  a  qaestion  of 
fact»  for  the  referee  to  decide  under  all  the  circumstances  of 
the  case ;  and  looking  at  the  fiicts  and  drcumstances  specially 
found  bj  him  and  on  which  he  decided  it,  particularly  the 
fitct  that  Eckler  did  not  transfer  to  his  wife  all  his  propert]r  in 
1855 ;  that  he  retained  in  available  securities  more  than  six 
times  the  amount  of  the  debt  of  the  plaintifi|  even  as  it  was 
established  more  than  three  years  afterwards;  that  he  was 
not  indebted  to  any  one  at  die  time  of  such  transfer  except 
the  plaintiff;  I  do  not  see  how  the  general  term  could  grant  a  new 
trial  in  this  case  without  disregarding  the  statute,  and  return* 
ing  to  the  doctrine  of  Chancellor  Ejbnt  in  Beade  v.  Livmgatoru 

I  think  the  doctrine  of  HiniU  Lessees  y.  Ijmgworik  (11 
Wheat,  199) ;  of  Jackson  v.  Post  (15  Wend,  688) ;  Qf  i&l^ 
mon  y.  Rennet  (1  Conn.,  525),  is  substantially  the  doctrine  of 
Judge  Spencer  in  Verplanck  y.  SUrry  (suprd^  and  that 
doctrine  certainly  does  not  interfere  with  the  conclusion  of 
&ct,  to  which  the  referee  arriyed  as  to  the  transfer  of  the 
property  in  1855.  The  question  really  is,  and  must  be  in 
such  cases,  considering  the  amount  of  debts  and  the  yalue  or 
amount  of  the  property  retained,  and  all  the  other  circum* 
stances  of  the  case,  is  the  conyey ance  or  transfer  fraudulent  ? 

I  think,  in  this  case,  the  fiicts  and  circumstances  and- the  law 
justified  the  referee's  conclusion;  but  i£  the  general  term 
Aougbt  he  might  haye  come  to  a  different  conclusion,  I  do 
not  see  upon  what  principle  they  granted  a  new  trial.  The 
yiew  I  haye  taken  of  the  question  has  been  the  most  fayorable 
for  the  respondents,  for  I  haye  assumed  the  transfer  of  the 
property  to  Mrs.  Eckler,  in  1855,  to  haye  been  yoluntajiy ; 
but  I  am  inclined  to  think  that,  on  the  facts  found  by  the  ref- 
eree,  Mrs.  Eckler  in  equity  would  haye  been  deemed  a  creditor 
of  her  husband  to  the  amount  of  $3,500.  My  conclusion  is, 
that  the  order  of  the  general  term,  granting  a  new  trial,  should 
be  reyersed,  with  costs. 

Skith,  J.,  dissented ;  Seldbn,  Ch.  J.,  did  not  sit  in  the  case. 

Judgment  at  special  tenn  afl&rmed. 
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WAVMi  V.  WiLXS. 


Hie  granting  of  a  new  trial  in  a  sait  before  a  joatioe  of  the  peace,  nnder 
•eotion  366  of  tiie  Code,  is  matter  of  mere  discretion,  not  reTiewableon 
.  appeal 

This  rule  applies  where  the  application  for  a  new  trial  was  on  the  ground 
that  the  summons  had  never  been  senred  and  the  justice  did  not  obtain 
jurisdiction.  The  County  Court  having  denied  a  new  trial  except  upon 
terms^  the  Supreme  C<>urt  cannot  review  its  order. 

Appxal  from  judgment  in  the  Supreme  Court  reyersing 
a  judgment  of  the  County  Court. 

The  plaintiff  commenced  a  suit  by  summons  before  a  justice 
of  the  peace  of  Cortland  county;  The  constable  made  due 
return  of  personal  service  of  the  summons  and  on  the  return 
day  no  one  appearing  for  the  defendant  the  justice  proceeded 
with  the  oaae  ex  parte,  heard  the  plaintiff's  testimony  and  gavie 
judgment  for  the  plaintiff  for  forty  dollars,  besides  costs. 
The  defendant  appealed  to  the  County  Court  and  there  pre- 
sented affidavits  denying  the  service  of  the  sunomons,  upoa 
which  the  County  Court  ordered  a  new  trial  on  payment  of 
ten  dollars  costs  of  motion  within  a  period  fixed  in  the 
order,  and  if  not  paid  then  the  judgment' was  to  be  affirmed, 
with  costs.  The  ten  dollars  was  not  paid  and  judgment  of 
affirmance  was  entered,  from  which  the  defendant  appealed  to 
the  Supreme  Court  At  a  getieral  term  in  the  sixth  district, 
the  judgment  of  the  County  Court  and  that  of  the  justice  was 
feyersed,  and  on  an  order  made  under  the  statute  allowing  an 
appeal  to  this  court 


John  H.  BeynoJds,  for  the  appellant 
Amasa  J.  Parker^  for  the  respondent 


r 

Smith,  J.    The  return  of  the  summons,  with  the  indone* 
oient  of  the  constable  thereon  of  due  personal  service  thereof 
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upon  the  defendant,  conferred  jurisdiction  npon  the  jnstioe 
over  the  person  of  the  defendant,  and  authorized  him  to  pro* 
ceed  with  the  trial  of  the  oaoee  and  receive  the  plaintiff's  evi* 
dence  in  support  of  his  complaint,  and  to  render  judgment 
thaieupon.  (^PutmanY.  Mcmn^S  Wend*,  202 ;  AUm  ▼.  ifiu^. 
10  id.,  800;  2  Hill,  617;  18  Bftrb.,  697.)  The  evidenoe.K- 
ceived  fully  warranted  the  judgment  rendered  by  the  juatabOL 
and  no  error  occurred,  on  the  trial  which  could  warrant  a 
reversal  in  the  County  Caoit^  of  such  judgmect^ 

The  order  made  in  the  Gouifty  Court  .grsnttng  a  new  trial 
upon  affidavits  of  the  defendant  and  others,  showing  that  he 
purposely  evaded  the  service  of  the  summons  when  the  am- 
stable  came  to  his  house  to  serve  it,  and  locked  his  door  and' 
kept  it  locked,  and  ran  out  of  one  room  into  another  so  as  not 
to  hear  what  the  constable  said  at  the  time,  was  certainly  very 
lenient  to  the  defendant,  and  presents  no  ground  of  error  or 
exception  on  his  part  Section  866  of  the  Code  provides  that 
"If  the  defendant  &iled  to  appear  before  the  justice  and  it*i8 
shown  by  the  affidavits  served  or  otherwise  that  maniftst  in* 
justice  had  been  done,  and  the  defendant  satis&ctorily  excuaw 
his  defiiult,  the  court  may  in  its  discretion.set  aside  or  suspend' 
the  judgment,  and  order  a  new  trial  before  the  same  or  an^ 
other  justice,  at  such  time  and  place  and  on  such  terms  as  tlw 
court  may  deem  proper." 

An  application  for  a  new  trial  under  this  section  of  Ike 
Code  is  addressed  purely  to  the  favor  and  discretion  of  Ae 
court  Such  is  the  express  provision  of  the  statute,  the  court 
'^may  in  its  discretion  set  aside  the  judgment  and  grant  a  new 
trial."  It  is  a  fundamental  rule  governing  the  review  by  one 
tribunal  of  the  proceedings  of  another  that  orders  or  decisions 
resting  in  discretion  are  not  reviewable.  The  Supreme  Court 
erred  in  reversing  the  judgment  of  the. County  Court  It 
was  not  entitled  to  review  its  decision  on  the  questions  pre^ 
sented  in  the  affidavits,  and  they  could  not  properly  be  used 
or  considered  on  the  merits  of  the  case.  The  objection  that  a 
party  should  never  be  concluded  or  put  to  any  damage  by  a 
judicial  proceeding,  when  he  has  had  no  opportanity  to 'to 
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httod^  ia  met  by  the  legialatare  ia  this  section  of  the  Code 
giving  a  remedy  to  a  party  complaining  of  any  error  of  fact 
not  within  the  knowledge  of  die  justice  in  the  review  or 
rendition  of  any  judgment  by  a  justice  of  the  peace.  The 
County  Court  can  in  all  cases'  of  this  kind  hear  and  determine 
the  question  upon  affidavits,  or  may  inquire  into  and  deter- 
mine  the  lame  npoa  the  qyamination  of  witnesses* 

Under  this  section  the  party  injured  may  obtain  redress  of 
all  errors  of  jurisdiction  or  regularity  in  the  proceedings  before 
tke  juatice,  and  he  will  also  have  his  remedy  by  action  against 
a  oottstable  for  a  £[dae  return. 

In  the  case  of  FUck  \  Devlin  (16  Barb.,  47),  it  was  proved 
"by  affidavits  that  the  summons  was  not  served  on  the  defendant^ 
but  the  County  Court  held  that  the  defendant  had  no  relief 
^ousqpt  by  an  action  against  the  constable  for  the  false  return. 
The  Supreme  Court  reversed  the  judpnent  of  the  County 
Court  and  that  of  the  justioe  on  the  ground  that  error  of  &ct 
was  cl^Murly  established,  and  the  party  had  a  remedy  for  such 
«Ror  under  this  section  of  the  Code.  If  in  this  case  the 
County  Court  had  held  that  it  had  no  power  to  hear  and 
decide  the  questMHi  of  error  in  &ct  upon  the  affidavits,  it  would 
'have  been  proper  for  the  Supreme  Court  to  have  reversed  suck 
decision  and  remitted  the  case  to  the  County  Court  for  the 
eoneotion  of  such  error.  But  the  County  Court  did  act ;  it 
heard  tiie  application  and  made  the  appropriate  order  in  its 
to  give  relief  to  the  de£endant  It  granted  a  new 
and  the  defMdant  was  bound  to  pursue  that  remedy — 
otherwise  he  is  remediless  so  fiur  as  relates  to  any  proceeding 
to  review  the  judgment. 

The  judgment  of  die, Supreme  Court  should  be  reversed 
and  that  of  the  County  Couxt  affirmed. 

Judgment  jeversed. 
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\w  880; 


Dowt  V.  Oreeoe. 


Dows  et  al  V.  G-beene  et  al 

• 

A  shipping  bill,  executed  hj  the  owner  of  property  and  of  the  canal  boat 
on  which  it  is  laden  for  transportation,  staUng  that  it  is  to  be  defiyered 
as  addressed,  yis.,  "  Account  J.  F.  H.,  care  of  Dows  A;  Cary,"  though 
not  signed  by  the  master  of  the  boat^  nor  containing  any  worda  of  nego- 
tiability, is  substantially  a  bill  of  lading,  and  affects  the  title  to  the  goods 
in  the  same  manner  as  if  it  were  in  regular  form. 

Under  such  a  bill,  Dows  A  Gary  are  the  consignees,  and  have  a  Hen  under 
the  fiustors*  act  (chap.  179  of  1830),  in  respect  to  any  money  adyanoed 
by  them  to  J.  F.  M. 

It  umkM  that^  at  common  law,  and  independent  of  the  factors*  act,  the 
transfer  of  a  bill  of  lading  to  a  hofna  fid^  holder  would  transfer  the  title 
in  the  same  manner  as  a  transfer  of  the  goods,  although  the  bill  had  been 
obtained  from  the  owner  of  the  property  by  fraud.  Lowm  ▼.  Panm 
(16  N.  Y.,  325),  in  this  respect  questioned. 

Appeal  from  the  Supreme  Court  Beplevin  for  two  thou- 
fiand  five  hundred  and  sixty-five  bushels  of  oom,  upon  whidi 
the  plaintiff  had  made  an  advance  of  thirty-eight  cents  per 
bushel,  for  which  they  asserted  a  lien^  under  circumstanoea 
sufficiently  stated  in  the  following  opinion.  The  reference 
therein  to  the  case  of  Dcnos  v.  Perrin  (16  N.  Y.,  826,)  makes 
it  proper  to  call  attention  to  this  diversity  in  the  &ct8:  In 
Dow8  V.  Perrin^  evidence  was  offered  and  excluded  showing 
firaud  on  the  part  of  Bloss,  who,  as  agent  of  Mack,  procured  a 
bill  of  lading  of  the  corn  from  a  clerk  who,  as  it  then  appeared, 
had  no  authority  to  execute  such  a  bill.  The  existence  of  such 
fraud  was,  therefore,  assumed  in  the  decision.  In  this  cas^ 
all  fraud  on  the  part  of  Blciiss  was  disproved ;  and  there  was 
no  evidence  that  Mack,  his  principal,  was  guilty  of,  or  contemr 
plated  any  fraud,  at  the  time  when  the  bill  of  lading  was 
procured. 

After  the  property  was  feplevied,  it  was  redelivered  to  the 
defendants,  and  the  plaintiffs  had  a  verdict  for  its  value,  at 
forty-four  cents  per  bushel,  instead  of  the  amount  of  their 
advances.    The  judgment  on  the  verdict  was  affirmed  at  gene- 
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Bowt  V.  Greene. 

Tal  term  in  the  third  distriot|  and  the  defendants  appealed  to 

thisooort 

» 

William  D.  WhiXt^  for  the  appellants. 

Lyman  Tremain^  for  the  respond^its. 

Davies,  J.  This  IB  an  action  for  the  claim  and  delivery  of 
2,565  bushels  of  com,  and  damages  for  the  detention.  The 
plaintiffii  cl^m  as  ooDsignees,  and  as  the  bona  fide  owners  and 
holders  of  the  bills  of  lading  thereof,-  upon  which  thej  had 
made  advances.  The  &cts  in  this  and  other  cases,  growing 
oat  of  the  same  transactions  appear  in  the  reported  cases  of 
Daws  V.  Greene  (16  Barb.,  72),  Daws  y.  Perrin  (16  N.  Y,  825> 
Daws  V.  Rush  (28  Barb.,  167),  and  Daws  v.  OrecTw  (82  Barb., 
490).  This  case  has  been  retried  before  one  of  the  justices  of 
the  Supreme  Court,  without  a  jury,  who  has  found  certain 
iacts,  which  having  been  affirmed  at  general  term,  are  conclu- 
sive  upon  this  court.  Ho '  finds  that  Niles  &  Wheeler,  from. 
whom  both  parties  claimed  title  to  the  2,566  bushels  of  com 
in  question,  were  partners,  dealing  in  produce  in  Buffalo, 
during  the  year  1848,  and  were  also  engaged  with  one  Caleb 
in  the  transportation  business ;  and  that  Niles  k  Wheeler,  as 
produce  merchants,  were  the  owners  of  the  com.  That  on 
the  7th  of  August,  1848,  the  com  was  on  board  the  lake  boat 
Montezuma,  and  that  on  that  day,  one  Bloss  made  a  contract 
of  purchase  of  the  same,  with  Niles,  one  of  the  partners,  for 
cash,  half  to  be  paid  on  Friday,  the  11th,  and  half  on  Satur 
day,  the  12th  of  August  That  Niles  &  Wheeler  were  to  ship 
the  com  for  Bloss  on  board  the  boats  of  the  transportation 
company,  owned  by  them  and  Caleb,  for  New  York,  and  to 
transport  the  same  there  for  thirteen  centa  a  bushel,  to  be  paid 
by  Bloss.  That  the  contract  was  in  fact  made  by  Bloss,  as 
the  agent  of  one  I.  F.  Mack,  but  he  did  not  disdose  the  fact 
of  such  agency  until  after  the  agreement  had  been  made,  and 
nntil  after  the  bill  of  lading  had  been  issued.  In  pursuance  of 
this  agreement  the  com  was  transhipped  firom  the  MontezonH^ 
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Sow*  v.  QfMQB. 

to  the  canal  boat  Kaptonei  on  the  7th  of  Augaat  That  on 
that  day  Bless  obtained  from  Walker,  a  clerk  in  the  office  4)f 
Nilea  &  Wheeler,  a  bill  of  lading  for  said  com,  which  stated 
that  the  com  had  been  ^^shipped  in  good  order  bj  Kiles  k 

Wheeler,  agents,  on  board  the  boat  Neptune,  — ■ ,  master, 

marked  and  consigned  .as  in  the  margin,  to  be  delivered  as 
addressed^  without  delay.''    In  the  margin  was  as  follows : 


Account  I.  T.  Mack, 
care  of 
D0W8  k  Ctaj, 


• 


Freight  to  New  York,  a  boshel,  13  cents. 
[Signed]       NILES  &  WHEELER 

per  E.  H.  Walkxb. 


That  Bloaa  obtained  said  bill  of  lading  in  good  faith,  and 
Walker  had  authority  to  execute  it  for  Niles  &  Wbeeler,  and 
It  was  so  in  fact  executed  by  Walker  with  ihe  knowledge  and 
sanction  of  one  of  the  firm  of  Niles  &  Wheeler.  That  said  ship- 
ping bill  was  i>j  said  Bless,  sent  to  Mack  at  Bochester,  who, 
0a  the  8th  of  Augnati  at  Bochester,  obtained  from  the  ageost 
of  the  plaintiffs  there,  an  advanoe  on  said  bill  of  lading,  upon 
the  faith  thereof  and  thait  such  advanoe  was  made  by  the 
plaintiffs  in  good  faith,  upon  said  bill  of  lading,  without  any 
notice  or  knowledge  of  any  kind  to  them  or  their  agent  of  an  j 
Imud  having  been  committed  or  intended  ^by  any  one  in  the 
purchase  of  said  com,  or  in  obtaining  said  bill  of  lading. 
That  on  the  10th  of  August,  Bloss  gave  notice  to  Kiks  k 
Wheeler  that  :he  bad  not  ^received  the  money  from  Bochester 
to. pay  for  said  com,  as  he  had  expected,  and  for  that  reason 
could  not  oomplete  the  purchase  for  it,  and  then  first  informed 
them  that  he  was  acting  as  the  agent  of  Mack  in  the  purchafle 
nnd  not  on  bis  own  account  Bloss  proposed  to  Niles  k 
Wheeler  to  send  a  man  to  Bochester  to  get  the  money,  and  if 
it  could  not  be  obtained,  he  would  .give  up  the  00m.  A  per* 
pan  in  the  employ  of  Niles  k  Wheeler  went  to  Bochester,  and 
be  and  Bkw  arrived  thefie  on  the  lltb,  and  found  that  Made 
had  fiuled  And  absconded  the  day  previously,  and  had  on  that 
day  made  a  gen^rffl  assignment  On  the  12th  of  Augu^ 
Kike  Ik  Wheeler  assumed  to  sell  the  com  to  Dmrliae  icOo^ 
paid  them  for  it;,  and  they,  Durfee  k  Go.,  deliveEed  tli0 
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Qom  to  the  ddfendmia.  The  judge  fouttd  as  conclusion  of 
kw  that  the  phiintiffii  were  the  consie^iees  of  the  corn  and  ob- 
tained a  lien  thereon  under  the  factor's  act  for  the  sum 
i^vanced  upon  the  fiath  of  the  said  InU  of  lading.  That  the 
plainttfls  as  bona  fide  purchasers  for  value  to  the  extent  of 
their  adyances  were  entitled  at  common  law,  as  well  as  undes 
the  statute,  to  the  possession  of  the  com  at  the  time  of  the 
eommencem^t  of  this  suit  ' 

A  similar  transactioii  was  under  consideration  in  this  oonxt^ 
in  the  case  of  Doioa  y.  P^nin  {supra).  We  then  held  that  Si 
paper  similar  in  all  respects  to  that  in  the  present  case^  was  a 
biU  of  lading,  and  it  now  being  found  $»  a  &ct^  that  Walker 
had  authority  to  issue  the.bili  for  Niles  k  Wheeler,  the  olgeo' 
tions  to  a  recovery  in  that  case,  based  on  Walker's  want 
of  authority,  have  now  no  force  or  application.  The  bill  of 
lading  was  therefore  put  in  circulation  by  the  authority  of 
|f ilea  &  Wheeler,  and  we  deem  the  law  to  be  well  settled  that 
ip  such  a  case,  a  bona  fide  assignee  for  value,  can  hold  the 
goods  represented  by  the  bill.  We  entirely  concur  in  the 
wisdom  and  force  of  the  remarks  made  by  liord  Cahpbsll  in 
Qumejf  V.  JBehremi  (8  Ellis  &  Bl,  632),  that  evet  since  the 
great  case  of  JUckbarrow  v.  Masons  the  law  has  been  considered 
to  be  that  the  boT^afide  trans&rfee  £>r  value  of  a  bill  of  lading, 
indorsed  by  the  shipper  or  his  ccmsignee,  and  put  into  dvcnr 
lation  by  the  authority  of  the  shipper  or  consignee,  has  an 
absolute  title  to  the  goods  freed  from  the  equitable  rights  of 
the  unpaid  vendor  to  stop  m  trqnsiiu  as  agiainst  the  purchaser, 
and  we  believe  it  to  be  of  essential  unportanoe  to  coxnmeioa 
that  this  law  should  be  upheld." 

But  the  facts  ftmnd  by  thfi  referee  bring  the  pveaent  plaintiff 
directly  within  the  protection  of  the  fieictor^s  act  In  this  case^ 
the  com  was  shipped  in  the  name  of  Mack  and  he  is  to  be 

ft 

deemed  the  trae  owner,  so  ^  as  to  entitle  the  pla^lifb,  who 
were  the  oonsigneeB  thereof  to  a  lien  thereon  fbi  ths  money 
advanced  by  them  for  the  use  of  Mack,  in  whose  name  tl»» 
shipment  was  made.  Such  lien  is  not  impaired  by  the  sec* 
ond  section  as  it  is  proved  as  matter  of  &ct|  tiiatthe  consignees 
Smith. — Vol.  X.  81 
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had  no  notioe  by  the  bill  of  lading  or  otherwise,,  at  or  befiire 
the  advancing  of  the  monej,  or  at  or  before  the  receipt  thereof 
by  Mack,  in  whose  name  the  shipment  was  made,  that  he 
was  not  the  actual  Imd  lonafide  holder  thereof.  (Chap.  179  of 
1880.)  The  judgment  appealed  from  should  be  affirmed,  with 
costs. 

SxiTH,  J.  The  case  of  Dows  y.  Perrin  in  this  court  (16 
K*.  Y.,  825),  decides  that  the  paper  executed  by  )^alker  in  the 
name  of  Niles  k  Wheeler,  and  delivered  to  Bloss,  and  subse- 
quently indorsed  by  Mack  to  the  plaintiff's  firm,  was  a  bill  of 
lading.  The  paper  upon  which  the  plaintiff's  title  to  the 
com  in  question  depended  in  that  suit  was  in  the  precise  form 
with  the  one  given  in  evidence  on  the  trial  of  this  action,  and 
the  same  relate  to,  and  are  part  and  parcel  of  the  same  trans- 
action. The  only  difference  between  them  consists  in  the  fact 
that  the  quantity  of  corn  specified  in  them  is  different  and 
also  the  name  of  the  boats  in  which  it  was  shipped.  That 
question  must  therefore  be  deemed  res  judicata. 

It  was  also  decided  in  that  case  that  upon  the  prooft  given 
on  the  trial  there  was  no  satisfkctory  evidence  that  Walker 
had  authority  to  execute  said  bill  of  sale  in  behalf  of  Niles  & 
Wheeler,  and  that  as  the  paper  purported  to  be  executed  by 
an  agent  it  was  incumbent  upon  the  plaintiff  to  prove  that  he 
was  duly  authorized  to  execute  the  same  for  his  principals. 
It  was  therefore  held  that  the  circuit  judge  should  have  decided 
as  matter  of  law  that  Niles  k  Wheeler  are  not  bound  by  such 
bill  of  lading  and  the  plaintiff  should  have  been  nonsuited. 

On  the  trial  of  this  action  which  took  place  since  the  deci- 
sion of  Dowa  V.  Perrin  the  plaintiff  gave  evidence  tending  to 
establish  the  authority  of  Walker,  and  the  judge  before  whom 
the  case  was  tried  without  a  jury,  finds  as  matter  of  &ct  'Hhat 
Walker  had  authority  to  execute  it  (the  bill  of  sale)  for  Niles 
ft  Wneeler  and  that 'it  was  in  fact  so  executed  by  Walker 
with  the  knowledge  and^  sanction  of  one  of  the  firm  of  Niles 
k  Wheeler."  Assuming  this  finding  on  the  facts  to  be  con- 
elusive  on  that  question,  it  remains  to  consider  what  Icga} 
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iRferenoes  are  dedudUe  therefrom  in  oonneelion  with  the  other 
fiu^ts  in  the  ease. 

The  flnt  inquiry  that  anggests  itself  is,  what  is  the  force  of 
the  bill  of  lading  thus  established,  Kiles  k  Wheeler  were 
the  vendors  of  the  com,  and  they  the  carriers  or  agents  for  the 
carriers.  This  bill  of  lading  therefore  ezeented  by  them 
imported  a  sale  of  the  com  to  Mack,4ind  a  delivery  to,  and 
receipt  o^  the  same  by  them  for  the  transportation  company 
of  which  they  are  the  members  and  agents,  for  transportation 
to  New  York,  with  a  consignment  of  the  same  to  Dows  k 
Carey,  the  plaintiff's  firm.  This  bill  of  lading  is  dated  Angnst 
7, 1848.  It  was  delivered  to  Bloes  the  same  day  and  sent  to 
Mack  at  Boohester  who  on  the  next  day  (August  8)  indorsed 
it  to  Dows  k  Carey  and  delivered  it  to  their  agent  Chappell  and 
procured^  his  indorsement  of  a  draft  then  and  there  made  by 
him  upon  the  consignees,  w&ch  he  caused  on  the  same  day  to 
be  discounted  at  Bank,  and  then  and  there  received  the  pro- 
ceeds thereof.  The  plaintiff's  firm  therefore  upon  the  faith  of 
this  bill  of  lading,  and  another  of  the  same  date  and  import 
ibr  com  shipped  on  the  boat  Cuba,  advanced  Mack  $1,800,  on 
the  8th  of  August  Mack  having.thus  obtained  these  bills  of 
lading  and  on  the  faith  of  them  large  sums  of  money  upon 
drafts  upon  Dows  k  Carey  fails  and  absconds  on  the  10th  of 
August.  Which  of  ^these  parties^  the  vendors  of  the  com  or 
the  plaintiff's  firm  must  sustain  the  loss  is  the  question  practi- 
cally involved  in  our  decision. 

It  is  claimed  by  the  appellants  that  Mack  having  obtained 
the  bill  of  lading  fraudulently,  the  title  to  the  com  never 
passed  to  him,  and  that  he  could  not  transfer  any  title  to  it  by 
the  assignment  of  the  bill  of  lading.  A  bill  of  lading  doubt- 
less is  not  negotiable  like  a  bill  of  exchange.  But  to  a  cer^ 
tain  extent  it  is  a  substitute  for  the  property  embraced  in  it, 
and  is  transferable,  and  its  assignment  and  delivery  is  equiva- 
lent to  a  sale  and  delivery  of  the  property.  (FUzhugh  v.  Wil- 
Hams,  6  Seld.,  666;  CHbarn  v.  Stevens,  8  How.  U.  S.,  899.)  Its 
delivery  is  symbolical  of  the  property,  and  the  title  passes 
by  delivery  of  the  bill  of  lading  wherever  it  could  pass  by 
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^  of  dale  of  the  propfiftjr,  MWRpiniatf  bjr  Mkvial  cktt 
very. 

A  peraoa  vfao  IM  at^len  a  bill  of  l|4iig  0Mld  nol  $mga 
it  80  aft  to  pm  i^  property,  any  more  th^ii  a  pmio|i  ciua  giitt 
litle  to  stolea  piopeity,  or  pr^p^rty  t^rtioiialy  takea. 
,  It  18  Ik  fimdiKn^tal  role  in  the  tow  of  pioperliy,  that  a  ttm 
^annoi  be  dq>rive4  o(  his  property  witbout  hia  oopa^  <» 
fruit.  Bat  wh^n  he  baa  oaaaeiited  to  part  witb  ih4  pofmeflBicH^ 
of  his  propctrty  up(m  a  eofttraet  of  aal^  aad  Aptm^y  deliTem 
il^  thovgh  it  be  to  a  fraoilvleot  vendae,  ^e  title  pMiss  fM  hsi 
inay  lose  ii,  and  will  if  the  frmduleat  Teiidee,  b^ie  ho 
yesein^B  the  oontrocti  or  reoIaiinB  t|ie  propertyi  or  stqps  il  in 
tranaiUt^  sails  it  to  a  bona  fde  poiebaser. 

A  contract  of  sale,  infeoted  by  finud,  ia  valid  $b  againat  th^ 
party  committing  the  firnud,  an^is  valid  to  paaa  and  to  protect 
^  transfer  of  the  property  when  there  ia  an  absolate  deliveiy 
^  against  the  yendor  ti]l  it  is  rescinded  As  against  him 
and  in  hiq  &vor,  it  is  |i  voidable  oontrad^  voidable  at  his 
election ;  as  agadnst  all  other  persons'  it  is  a  valid  contfaet  until 
rescinded.  {Jfynn  v.  Wabb,  8  Oow.,  288 ;  Sveau  v.  iSUdtf , 
12  Pick.,  80«;  20  Wend.,  272.) 

Now  I  conceive  that  the  same  rale  applies  to  tihos  Wl  of 
lading  that  woaVi  spply  to  a  case  of  sale  and  deliveiy  of  pev- 
iional  property.  It  is  not,  stnctly  speaking,  neigotiable  in  a 
commercial  seiuse  ;  biit^  it  is  assignable  like  imy  common 
law  security.  It  is  just  as  capable  of  transfer  as  is  the  pro- 
perty specified  in  it.  The*  pern  mentioned  in  this  bill  of 
lading  was  a  vendible  commodity.  This  bill  of  sale  represenlq 
the  com.  An  assignment  and  deliyeiy  of  the  bill  of  lading  i^ 
equivalent  in  l^gal  ^ice  to  the  BBJifi  ^nd  delivery  of  the  corn. 
It  is  documentary  evidence  of  title  in  and  to  the  propertry 
iQ)6cifl0d  in  it|  and  conduaive  as  against  $11  the  parties  to  it  in 
the  hand^  of  a  honajide  holder.  Suflh  is  the  rule  of  Ae  com' 
mon  law  as  settled  in  numerous  cases  fmd  reoogniMd  sinod 
the  celebrated  case  of  JAckbamnp  v.  ife«m  (2  Term,  83;  &  CI, 
B.  Bl.,  802 ;  8  l^m^  81).  In  tbiit  case  Ammnm,  J.,  said 
M  The  delivery  of  tbp  *bill  of  Ifvlipg,  as  between  the  vettdeft 
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and  ihicd  petaona^  20  a  ddiverjr  of  the  gdo^  thetn0elve8.*f 
OBOflB^  J.,  said  "  The  qcmtioa  was  iHieti^er  Ae  bill  of  lading 
tnmafen  the  property.  I  tUdc  it  doee."  BuLua  waa  of  tba 
flame  opinion.  Tfaii  oaae  iraa  greatly  dieonaaed  and  earafall j 
cojmideFed,  was  reviewed  in  the  Exchequer  and  in  the  Hvoae  of 
Lords,  and  ia  generally  oonadered  aa  aefiding  two  qoeatioiis ; 
firat,  that  the  unpaid  vendor  saaj  atop  the  goodei  m  lrafiadi% 
apon  the  iascdveney  of  the  te»dee;  aeeondly,  that  thia  right 
of  stoppage  in  transitu  will  be  defiwted  by  the  traaafisr  df  tfuft 
bill  of  lading  to  a  bona  JUk  indcnaee  be&re  ihe  right  oC  atop- 
page  ia  exeroiaed ;  the  aaaigament  of  the  faiU  of  lading,  ia 
aaeh  case  tranafenisg  the  properly.  (1  Smilh'a  Leadin|(  Oaaea^ 
679.) 

And  this  rale  stands^  it  aeetna  to  me»  upon  inprogndble 
groand  in  equity  *- upon  tha  prineipk  that  whenever  one  tif 
two  innocent  petBona  moat  anflEbr  by  th^  aet  of  a  thirds  he  wha 
haa  enaUed  the  third  peraon  to  do  or  oeoaaion  the  infory,  or 
oommit  the  fraud,  if  b  be  one,  must  anataiil  the  loaa.  The 
^^lioalion  of  thia  plaift  *priMiple  of  eqaity  will  cttst  Che  lota 
in  this  case  upon  the  vendors,  Niles  k  Wheeler. 

Upon  the  finding  upon  the  £Mto  they  aie  mpeaaibkte  the 
existence  of  this  bill  of  lading — for  its  delivery  to  BIosb*-^- 
for  ita  poaaeaaion  by  ICack.  They  did  contsaottoaell  ihecom 
to  Bloea.  Tliey  did  deliver  it  on  board  the  canal  boal  on  the 
7th  of  Auguati  when  it  waa  not  to  be  paid  .for  till  the  11th  or 
12th,  and  ia  traoaportation,  and  they  aufferdd  the  boata  to 
leave  Buffiilo  for  their-  deatiiiation  with  the  com  on  board 
unddt  the  bill  of  hiding.  They  thua  put  it  in  the  power  of 
Mack  to  proeare  credit  On  the  fiuth  of  the  bill  of  la^ng,  adad 
to  aecure  An  advanee  upon  the  eom  from  the  conaignee  and 
commit  the  fraud.  Upon  th^ad  £u^ta,  Nilea  k  Wheeler  ahould 
be  held  concluded  by  their  bill  of  lading,  and  ahould  be 
deemed  estopped  from  aettii^  up,  as  againat  an  innocent  con- 
aigneb,  that  Ihe  same  was  procured  by  fraud,  or  that  tfie  ade 
of  the  property  waa  conditiofaal,  and  that  the  title  never  passed 
to  Maidk.  They  have  oertified  in  tiieir  bill  of  ladibg  that  thc;r 
had  received  this  eom  frotn  Ma^k  to  transport  to  Dows  k  Ob, 
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the  oonsigneea,  and  cannot  be  permitted  to  fakifj  their  own 
written  statement  So  &r  aa  the  question  depends  upon  the 
rules  of  common  law,  as  deduced  from  the  decided  cases,  the 
rights  of  the  consignees  to  this  property  are  superior  to  those 
of  the  vendors. 

But  if  this  were  not  so,  I  do  not  see  how  the  appeDanlv 
oould  escape  the  effect  of  the  act  in  reUtion  to  principals  and 
factors  and  agents,  passed  April  16, 1880  (chap.  179,  p.  208). 
The  first  section  is  as  follows : 

"Sko.  1.  After  this  act  shall  take  effect  every  person  in 
whose  name  any  merchandise  shall  he  shipped,  shall  be 
deemed  the  true  owner  thereof,  so  fiur  as  to  entitle  the  con- 
ttgnee  of  such  merchandise  to  a  lien  thereon ;  1st,  for  any 
money  advanced,  or  negotiable  security  given  by  such  con- 
signee to  or  for  the  use  of  the  person  in  whose  name  such 
shipment  shall  have  been  made :  and  2d,  Jfor  any  money  or 
negotiable  security  received  by  the  person  in  whose  name  such 
shipment  shall  have  been  made  to  or  for  the  use  pf  such  con- 
aignee.^  This  act'Vas  not  referred 'to  in  the  decision  of  the 
case  of  Daws  v.  J^Brrin. 

The  finding  on  the  fitcts  that  WalW  was  authorized  to  sign 
thi^  bill  of  lading,  makes  it  the  act  of  Niles  k  Wheeler.  The 
plaintiflb  accepted  negotiable  drafts  and  paid  them  on  the  faith 
of  this  bill  of  lading,  and  are  expressly  and  distinctly  within 
the  protection  of  this  act  The  drafts  were  made  by  Mack, 
on  the  8th  of  August  and  indorsed  by  Chappell  for  plaintiffi* 
benefit  and  discounted  on  that  day.  The  plainti£b  were  bound 
to  accept  on  their  Contract  made  with  Mack  and  Ohappell,  and 
after  the  discount  of  the  drafts  could  not  refuse  to  pay  them. 
They  were  bound  to  pay  them  to  protect  ChappeU,  who  was 
their  agent,  and  acting  for  their  benefit  in  the  transaction, 

A  single  point  remains.  It  is  claimed  that  the  recovery  is 
excessive,  and  that  the  plaintiffs  should  only  have  ieoovered 
the  amount  of  their  advance.  The  property  was  not  delivered 
to  the  plaintifis.  The  proper  judgment,  therefore,  was  for  the 
recovery  of  possesion  of  the  property,  and  in  c&se  a  delivery 
of  the  said  property  cannot  be  had  that  the  plaintiflb  recover 
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the  yalae  thereot  Such  is  the  jadgment  Bat  the  phuntiiF 
has  Qo  daim  to  anything  further  than  to  leoeiye  the  amount 
of  his  advanoe  and  damages  for  detention,  and  beyond  that  the 
equitable  interest  in  the  property  belongs  to  the  general  owners 
or  the  defendants  as  their  representatiTes.  The  value  was 
assessed  at  the  full  value  of  the  property  instead  of  the  pifun- 
liflb'  special  property.  This,  I  think,  was  the  proper  measure 
of  valufiL  litxhugh  y.  Wyman  (6  Seld.,  599),  where,  as  in  thiji 
case,  the  plaintiff  has  only  a  special  prc^rty.  But  no 
question  of  this  kind  was  made  on  the  trial,  and  the  value  was 
assessed  at  65  cents  instead  of  88  per  bushel,  without  objectioii 
or  exception.  The  excess  that  the  plaintifb  may  recover  will 
belong  to  Messrs.  Niles  k  Wheeler,  as  the  general  owners  or 
their  consignees,  but  the  error  cannot  now  be  rectified  in-  this 
action. 

The  judgment  of  the  court  below,  should  therefore  be  af-- 
firmed. 

DsNio  and  Sutherlani),  Js.,  did  not  concur  in  the  opinion 
that  the  title  .to  the  com  would  have  passed  had  the  bill  of 
lading  been  procured  by  fraud.  They  put  their  concurrence 
upon  the  ground  that  the  plaintiff  were  within  &e  protection 
of  the  &ctors'  act    Seldsit,  CL  J.,  did  not  sit  in  the  case. 

Judgment  al&fmed. 


Hull,  Administratrix,  v.  Hull  d  al 

Beqaest  of  personal  property  to  exeoators  in  trust  to  pay  an  annuity  of 
flye  hundred  doDari,  to  be  increased  in  their  diecreCioa  to  one  tfaoosaad 
dollars^  to  the  testator's  son  till  he  attained  the  age  of  thirty,  and  to  pay 
an  that  shoold  remain  of  principal  and  accnmnlated  income  to  the  son 
Qpon  the  condition-  that  he  should  then,  in  the  opinion  of  the  ezecutona^ 
be  soWent    The  executors  hating  renounced — Hdd: 

The  proTisioa  for  the  increase  of  the  son's  ssmoity  became  ineflbctQal^ 
the  discration  being  absblate  and  persMiaL 

7t»  determination  as  to  solTeocy  of  the  son  at  the  age  of  thirty  ja  not  a 
matter  of  personal  discretion;  ba^  as  it  rests  qmn  a  fi^t  jadiQisfl|j' 
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McertiiaaMe,  eftot  a  to  be  gtvtn  to  ^  pnmdon,  notwiAetmdag  ilii 
'  ramofloiiDft  of  thd  UUbIml 
The  proTimon  for  the  accumnlfttioii  of  moome  daring  the  iniemd  betweeo 

the  8oa*8  m^ority  and  the  age  of  thirty  years  ia  Toid,  and  the  inoone 

for  that  petiott  goes  aa  iQ  case  of  intestacy. 

AvrKAii  ftom  the  Sapreme  Ccmri  Actaon  to  lAtain  tiife 
jttdicial  ooBstruction  of  a  irill.  The  teetatolr  devised  his  reil 
estbte  to  his  yn&  .for  fife,  and  his  pemmal  estate  to  his  two 
^hal^btbthen,  his  ezecntora,  opob  trusts  which  are  stated  in 
Ibe  following  opinion.  There  were  directions  tar  the  {Aymeat 
of  an  annnity  to  his  widow,  and  certain  small  lej^seies,  as  to 
whidi  no  qnestion  was  madcL  The  executors  having  renoonced, 
lettem  of  administratbn  with  the  will  annexed  were  issned 
'i»  the  Widow,  bj  whomtiiis  action  Was  oommeneed.  During 
its  pendency,  the  exeoutors  filed  a  renunciation  of  all  right  as 
^tt^istees. 

Meocander  W.  Br(ul/imt^  fy^ 

Augustus  Prentkt^  for  the  respondent 

WrioAt,  J.  The  testator  died  seised  of  real  estate  (a  house 
and  lot  in  Si  KarVs  iPlace,  in  the  city  of  New  York),  of  the 
yaihie  of  $liMK)0,  uA  possessed  of  about  $160,000  of  personal 
property.  He  left  a  wife  and  only  son,  a  minor,  surviving 
him.  Ks  will  dearly  indicated  tiiis  child  as  the  primary 
object  ^  of  his  bounty.  The  aim  of  the  testator  was  to  give 
ultunately  «o  Uh  Mei  all  his  pi^rty ,  but  to  keep  the  bulk  of 
it  from  his  possession  until  he  arrived  at  the  age  of  thirty  years. 
To  effectuate  this  intent  the  estate  was  given  in  trust  to  the 
«3E]eoators  (fthebsotheis  of  the  testator)  named  in  the  will ;  and 
4fae  instrtimeat  provided  tiiat  sach  executors  should  pay  to4he 
guardian  of  the  son  the  sum  of  $500  per  annum  during  his 
minority ;  which  annual  sum  might  be,  in  the  discretion  of 
the  executors,  increased  to  any  siua  not  exceeding  $1^000  per 
mannnt  When  the  Ste  beeame  of  lawftrl  ag^  the  exieehitoiB 
"Wete  to  pay  d^^  to  iiiim  IJhe  sum  of  ^,Oiro  in  money  ftom 
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Ae  ttvaOs  of  the  testntor's  estate  in  their  hands,  and  tiso  con* 
tinne  the  yearly  allowsnce  of  $500  and  not  exceeding  $1,000^ 
until  he  arrived  at  the  age  of  twenty-five  years,  then  the 
taecntors  were  to  pay  over  to  him  the  ftirther  mim  of  $10,000, 
and  wete  aathorissed  to  continne  or  not,  in  their  discretion, 
the  yearly  aHowahos  until  he  atrived  at  the  age  of  thirty 
years.  When  he  reached  the  age  of  thirty  years,  the  execo.* 
toUB  were  to  pay  over,  transfer  and  convey  to  him  all  tkie  Tert, 
residue  and  remainder  of  the  testator's  estate  in  their  hands, 
not  otherwise  by  the  will  devised  or  bequeathed ;  provided^ 
however,  and  upon  the  express  condition  that  the  son  was 
then,  in  the  opinion  of  the  executors,  solvent  and  able  to  pay 
all  his  debts  and  liabilities  of  every  kind.  Should  he,  how- 
ever, in  the  opinion  of  the  executors,  be  then  insolvent  and 
unable  to  pay  all  his  just  debts  and  liabilities,  the  executory 
were  to  pay  to  him  yearly  the  interest  and  income  of  the  resi- 
due  and  remainder  of  the  testator's  estate,  until  he  should,  it, 
their  opinion,  become  fully  solvent  and  able  to  pay  his  just 
debts  and  liabilities  of  every  kind,  when  they  were  to  pa^ 
over  and  transfer  to  him  such  residue  and  temainder.  A  sub* 
sequent  clause  of  the  will  provided,  that  in  case  the  son  should 
die  unmarried  and  withbut  lawfal  issue,  before  coming  into  the 
^Kxeession  and  enjoyment  of  such  residue  and  remainder, 
then  and  in  that  event  the  executors  were  to  pay  over  and 
distribute  the  whole  of  the  testator's  estate  not  distributed 
(including  that  to  be  distributed  on  the  death  of  the  widow  or 
Other  contingency  provided  for)  equally  among  all  the  children 
of  the  testator's  father,  and  their  children  per  stirpes  if  any 
were  dead  leaving  issue.  Should  the  son»  however,  die,  leav- 
ing a  wife  and  no  children,  before  coming  into  the  possession 
and  enjoyment  of  the  testator's  estate,  pursuant  to  the  pro- 
visions of  the  win,  then  the  wife,  so  surviving,  was  to  receive 
the  same  portion  of  the  testator's  estate  and  property  that  she 
would  have  had,  had  the  son  lived  long  enough  to  have  come 
into  the  possession  and  enjoyment  absolutely  ojf  tiie  whole  ot 
the  testatoi^s  estate  and  property  desij^ned  by  the  will  to  be 
given  to  him. 

Smrh. — ^VoL.  X.  83 
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We  igre  to  give  effect  to  the  intention  of  the  testator,  if 
it  can  be  done  consistently  with  the  rules  of  law ;  and  not  by 
construction,  though  we  might  deem  a  testamentary  scheme 
which  proposes  to  keep  the  testator's  only  son  in  guardianship 
until  he  reaches  the  age  of  thirty  years,  with  title  in  abeyance, 
objectionable,  to  make  a  new  or  different  will  for  him.  Still 
if  there  are  any  provisions  of  the  instrument^  which  conflict 
with  settled  legal  principles  or  positive  statutory  enactment,  or 
which  have  become  ineffectual  and  inoperative  for  any  valid 
reasons,  they  must  fail 

The  flfiih  clause  of  the  will  gives  Ijhe  testator's  estate  to  his 
execCitors  in  trust  for  the  payment  of  debts  and  to  carry  out 
the  provision  of  the  preceding  clauses ;  and  they  were  to 
manage  it  in  a  way  best  adapted  to  that  end.  The  third  clause 
'in  effect  contains  a  direction  to  accumulate  the  income  of  such 
estate  until  the  son  shall  attain  the  age  of  thirty  years.  This 
provision  is  invalid,  and  the  accumulation  void  so  far  as  re- 
spects the  income  between  the  son's  majority  and  his  attaining 
the  age  of  thirty.  The  statute  authorizes  an  accumulation  of 
personal  property  (which  was  this  case)  during  minority,  for 
the  benefit  of  the  minor;  but  it  must  terminate  at  the  expira* 
tion  of  minority,  (1  R  S.,  p.  720,  §  87,  p.  774,  §  8.)  The  aceu 
mulation  was  not  unlawful  during  the  minority  of  the  son, 
but  was,  subsequently  to  his  attaining  majority.  These  after 
accumulations  being  void,  the  decedent  is  to  be  regarded  as 
having  died  intestate,  as  to  the  income  of  his  estate  between 
the  majority  of  the  son  and  his  attaining  the  age  of  thirty 
years.  This  was  the  construction  given  to  the  provision  by 
the  court  below ;  and  its  judgment  now  appealed  fix>m  provides 
that  the  income  of  the  entire  estate  shall  accumulate  (after 
taking  therefrom  the  annuities  to  the  wife  and  son)  until  the 
latter  arrives  at  tihe  age  of  twenty-one  years,  when  the  same 
is  to  bo  paid  over  or  appropriated  annually,  one-third  to  the 
widow  and  two-thirds  to  the  son,  until  the  son  shall  attain  the 
age  of  thirty  years. 

On  attaining  majority  the  son  was  to  receive  $5,000  from 
the  testator's  estate  and  a  further  sum  of  |10,000  on  reachii^ 
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the  age  of  twenty-five ;  besides  an  annual  allowance  of  not 
leas  than  $500  which  might  be  increased  to  $1,000  in  the  dis* 
cretion  of  the  executors.  He  was  to  have  no  more  of  the 
estate  until  he  reached  the  age  of  thirty.  This  latter  period 
was  fixed  for  bis  coming  into  the  full  and  absolute  control  and 
enjoyment  of  the  entire  property  oi  the  testator  not  otherwise 
devised  or  bequeathed. .  Whether,  however,  he  should  then 
take  the  property,  absolutely,  and  disencumbered  by  any  trusty 
depended  upon  a  contingency.  The  testator  had  imposed  as 
a  condition  of  his  taking  at  that  time  that  he  should  be  solvent 
and  able  to  pay  all  his  debts  and  liabilities  of  every  kind.  It 
is  not  pretended  that  the  condition  could  not  be  lawfully 
imposed;  but  the  ground  assumed  is  that  the  testator  had 
submitted  the  determination  of  the  fact  of  solvency  to  the 
personal  discretion  of  the  executors  named  in  his  will,  and  as 
they  voluntarily  renounced,  there  is  no  way  that  the  condition 
can  be  CQmpIied  with,  and  the  entire  provision  necessu*ily 
becomes  inoperative.  I  cannot  concur  in  this  view.  The 
testator  had  declared  his  will  as  to  the  time  when,  and  the 
condition  upon  which,  his  son  should  be  vested  with  the  pes* 
session  and  absolute  ownership  of  the  bulk  of  his  estate; 
and  it  is  not  to  be  intended  that  he  meant  that  he  should  be 
kept  out  of  such  estate  a  moment  after  he  reached  the  age  of 
thirty  years,  provided  he  was  then,  in.  fact,  solvent  He 
could  not  have  meant  that  the  executors  he  had  appointed 
should  bethe  sole  judges  of  the  question  of  the  son's  solvency 
on  arriving  at  thirty  years  of  age,  and  thereby,  though  the  son 
shotdd  not  in  £ftct  owe  a  dollar,  enable  such  executors  to  keep 
the  estate  from  him,  by  deciding  him  to  be  insolvent  It  is 
true  that  the  words  of  the  will  are  that  the  son  is  to  take,  at 
the  age  of  thirty  years,  if  he  be  solvent  and  able  to  pay  all 
his  debts  and  liabilities  of  every  kind,  "  in  the  opinion  of  my 
said  executors ;"  but  the  legal  effect  of  this  is  not  to  leave  the 
question  of  solvency  to  be  determined  or  decided  entirely  by 
the  personal  discretion  of  the  executors.  It  may  be  conceded 
that  when  a  matter  or  thing  is  to  be  determined  or  decided 
entirely  by  the  personal  discretion  of  one  or  more  parties, 
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tod  Ihe J  die  or  yefaae  to  eesemtae  thia  ^Uioreftioii,  tinere  ie  no 
W1.7  aay  deloniiinattoii  or  dediston  eu  b6  umde.  That  pro- 
vision  of  the  pieaent  'will  which  eonfldee  to  &e  diseretkM^  of 
ihe  exeeatcms  anincreeae  of  the  anniifd  allowafioe  to  tiie  son 
is  of  this  desori|>tioii.  Bttt  where  a  dixeotioa  in  a  will  isi  thai 
the  ezeoators  or  trustees  are  to  do  or  to  deten&ine  upon  any 
particalar  tibing,  and  a  nile  is  ^ren,  baaed  upon  &eti  readily 
aiueitainable  in  the  xwial  ntenner  of  kigal  determifiation  «^ 
i»t%  then  it  is  not  a  ease  of  pure  penonal  disoretion,  and  the 
eovrts  win  tiphold  the  wiU^  and  olrder  the  ftc^  if  di8|Mitedy  to 
be  detenmoed  in  the  usual  ivkj.  A  rule  is  giyen  in  this  will, 
btted  oh  fiK^tSy  whioh  fiiefe%  I  think^  are  to  be  the  guide  and 
hot  tiie  diseretion  of  the  exeeutora  The  persons  to  whonii 
Ihe  time,  amount  and  conditiohe  upon  Which  fixe  estate  is  to'be 
Anally  disposed  of  are  all  plainly  fixed  by  the  will. 

I  concur,  therefore,  with  the  Supreme  Court  that  the  pvo* 
vision  as  to  the  disposing  of  tihe  residue  of  ihe  testator's  estate 
to  the  4X>B,  on  the  latter  reaching  the  age  of  thirty,  and  beiag 
solvent,  is  valid  and  operative^  and  does  not  become  inef* 
ftotual  and  inoperative,  for  the  reason  that  the  persons  named 
in  the  will  as  executors  have  renounced.  By  a  fidr  coastnEuy 
tbn  of  the  wifl,  the  decision  of  the  fiu^  oi  solvenoy  is  not 
confided  to  tbe  exclusive  personal  discretion  of  the  executmi. 
It  is  n  fact,  if  disputed,  to  be  d^ermined  as  other  &etB  ne 
legally  determined. 

There  is  no  valid  objection  to  the  eighth  dense  of  the  wilL 
It  is  a  dtreetioa  that  the  children  of  ihe  testatbr^i  &ther  shall 
take  the  estate  absolutely  in  the  event  of  the  son  dying 
nniniolied  and  without  lawful  issue  before  coming  into  the 
possession  and  enjoyment  of  it,'pursuatit  to  the  {Mtovisions  of 
the  wilL  If  is  urgoi  that  this  limitation  is  void,  for  the  reason 
that  it  is  based  upon  a  prior  scheme  or  plan  that  cannot  be 
carried  out,  and  the  failure  of  which  invol^f^  the  failui^  of 
any  subseqii^it  conditions  Lased  upon  it.  The  ^krgument  is, 
that  the  limitation  was  firamed  on  the  validity,  and  not  the 
invalidity  of  the  previous  clauses  of  the  will,  disposing  of  the 
testator^  estate  to  his  acm,  and  then  being  invtilid  or  inope- 
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l«tiTe»  md  ihe  aoliemo  flmio^b  ^  limitetioQ  murt  ftiL 
Uiidoabtedlj,  if  the  pioyiaioft  d^pooiig  of  tbe  tettator'B  ealato 
to  his  son,  on  his  attaining  the  age  of  thirty  years,  had  been 
inTslid  pr  become  iitopeiatiye^  and  there  had  beeii  an  intestacy 
as  to  the  bolk  of  the  estate,  the  limitation  in  the  daose  under 
eonsideration  would  have  fltiled.  But  heie  the  intention  of 
the  testator,  and  his  sohemie  four  effecting  it»  are  yalid  and 
operative,  with  the  exception  of  the  accumulation  of  income 
between  the  n^jorifey  of  the  son  and  Us  aUaining  the  age  of 
thirty  years*  There  is  no  failure  in  the  iuteation  or  scheme 
of  the  testator  fiirther  than  to  'hxp  fiom  the  son,  the  possea* 
iion  and  absoUte  ei\joyinent  of  the  accumulations  of  the 
income  of  the  estate  until  the  latter  reached  the  age  of  thirty 
jpeara  I  cannot  think  tbitt  there  is  any  f<»oe  in  the  suggestion, 
^t  because  the  plsa  or  scheme  of  the  testator,  in  all  Its  purls, 
cannot  be  legally  carried  out,  though  in  all  esaential  par* 
tieulars  fi^  effect  ii  given  to  i^  the  limitation. in  question 
should  faiL 

These  views,  if  cosreo^  would  lead  to  an  affirmance  of  the 
judgment  of  the  Supneme  Court 

Judgment  affirmed. 


Bu8x  V.  Ths  Mutual  Lm  Insubanox  Coupajstt.        ^^  ^ 

Is  a  prospectus,  distributed  by  a  life  insunaice  company,  admisgible  torary 
a  provision  in  a  policy  issued  by  it?  A  disposition  indicated  to  re-ez- 
SDune  this  question,  discussed  between  the  same  parties  (23  N.  T.,  (16)/ 

IConoif  fpr  a  reXrgument,  upou  the  ground  that  certain 
lecent  English  decisiona  upon  one  of  the  points  involved  had 
no4  been  brought  to  the  attention  of  the  court. 

JAn  Wi  Sdmonds^  for  the  motion. 

.  JLhm  C.  Sra4kjh  qpfoeed, 
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DAYnS)  J.  A  motion  is  made  for  a  relirgament  of  tbis  caae. 
It  was  diapofled  of  by  this  court  upon  two  points  (28  N.  T» 
616): 

1.  That  a  prospeotos,  distributed  by  a  Life  Insurance  C!om- 
pany,  stating  that  a  party  neglecting  to  settle  his  annual 
premium  within  thirty  days  after  it  is  due  forfeits  the  interest 
in  his  policy,  was  inadmissible  to  vary  or  control  an  express 
provision  in  a  policy  for  life,  that  it  should  (ease  and  deter* 
mine  in  case  of  a  fiiilure  to  pay  the  premiums  according  to  the 
terms  of  the  policy.  The  policy  declared  that  if  the  annual 
premium  was  not  paid  on  or  before  the  10th  day  of  April, 
in  each  year,  during  the  continuance  of  the  policy,  it  should 
cease  and  determine. 

2.  That  a  recovery  cannot  be  had  upon  a  life  policy,  where 
the  party  taking  it  out  does  not  prove  an  interest  in  the  life 
insured.  In  this  case  the  plaintiff  gave  no  evidence  of  any 
pecuniary  interest  in  the  life  of  Bugbee,  whose  life  he  insured, 
or  of  any  relationship  to  him. 

Both  these  points  were  considered  and  decided  by  this 
court  The  motion  for  the  refirgument  is  based  upon  the 
ground  that  the  attention  of  the  court  was  not  called  to  several 
decisions  in  England,  where  a  contrary  rule  had  been  adopted 
in  reference  to  the  prospectus  issued  forming  a  part  of  and 
controlling  the  terms  and  conditions  of  the  policy.  The  cases 
referred  to.  Wood  y.  Dtoarris  et  al.  (11  Ezch.,  498) ;  WhedUm 
y.  ffardiity  (92  Eng.  C.  L.,  281) ;  and  CblkU  v.  Morriaon  (9  Hare, 
178),  do  certainly  hold,  that  the  prospectus  might  equitably 
be  regarded  as  forming  a  part  of  and  controlling  the  terms  of 
the  policy.  It  is  not  improbable  that  an  examination  of  these 
cases  would  have  led  this  court  to  a  different  conclusion  than 
the  one  it  arrived  at  upon  this  point  If  this  l^ad  been  the 
only  point  upon  which  the  case  had  turned  in  this  court,  it 
might  have  felt  inclined  to  have  ordered  a  reargument,  and 
permitted  the  parties  again  to  discuss  it,  and  have  reviewed 
our  opinion  in  the  case.  But  this  court  held  the  second  point 
tsAxl  to  the  plaintiff's  recovery  in  this  case,  a.nd  no  suggestion 
is  now  made,  that  upon  this  point  any  mistake  or  error  has 
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been  committed.  It  was  oarefolly  oonsidered  and  is  fhlly  dis- 
ouflsed  in  the  opinion,  and  we  see  no  reason  for  permitting  it 
to  be  redpened  and  reconsidered.  K  we  should  come  to  a 
condosion  upon  a  reargument  fitvorable  to  the  plaintiff  upon 
the  first  pointy  it  would  not  avail  him  anything,  as  our  deci- 
sion upon  the  second  point  would  remain  adverse  to  him,  and 
would  necessarily  control  the  disposition  of  the  case. 

The  motion  for  a  re&rgument  is  therefore  denied,  with 
costs. 

Motion  denied* 


Cabfentkb  v.  The  Oswego  and  Syracuse  Bailboab 

GOMPAKY.* 

lyectment  lies  by  the  owner  of  the  fee  in  land  sabject  to  a  public  easementi  _ 
against  a  party  appropriating  it  to  private  occupation.  ,    ^  ^_.. 

The  laying  down  in  a  street  by  a  railroad  corporation  of  its  track  and  rails  L  ^"^         * 
is  such  an  exdusive  oooopation  as  to  'gire  an  action  to  the  owner  of  the 
fee,  although  the  track  has  not  been  used,  nor  conneeted  with  other 
portions  of  the  railroad  which  were  in  use. 

Appeal  from  the  Supreme  Court  Ejectment  for  a  strip  of 
land,  fifty  feet  long  and  thirtj*eight  feet  wide,  in  the  citj  of 
Oswego.  Defence,  that  the  land  was  part  of  a  public  street, 
and  that  the  occupation  of  the  defendant  was  bj  the  permis- 
sion of  the  municipal  authorities.  The  trial  was  before  a 
referee,  whose  general  report  was  that  the  plaintifF  had  an 
estate  in  fee  in  the  land,  and  that  the  defendant  was  wrongfully 
in  the  possession  thereof.  In  his  finding  of  facts  he  stcited  that 
the  defendant,  in  October,  1858,  laid  down  a  single  railroad 
track  across  the  plaintiff's  land  in  the  street  called  the  "  Exten- 
sion of  Water  street ;"  that  it  had  not  used  the  track,  and  had 
not  used  the  land  described  in  the  complaint,  or  any  part  of 
it,  except  by  laying  down  the  track  aforesaid ;  and  that  "  the 

^  Decided  at  December  Term,  1861. 
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defendants  do  not  connect  irith  the  track  laid  acioea  saul  lot' 
Upon  the  trial,  documentary  evidence  was  given  to  shov  th^ 
appropriation  of  the  land  in  question  by  the  eiiy  authorities 
for  a  street ;  and  it  was  proved  that  the  street  was  opened  an4 
worked  under  color  of  such  appropriation.  The  plaintiff  disr 
puted  the  validity  of  the  appropriaticm.  The  defendant 
ipysisted  that  no  such  possession  or  occupation  by  it  was  shown 
aa  would  sustain  the  action  of  ejectment,  and  that  it  claimed 
no  title  or  interest  in  the  land  to  the  exclusion  of  the  public  i 
that  no  judgment  which  the  plaintiff  could  get  would  give 
him  a  right  to  the  premises,  as  the  public  would  still  be  enti- 
tled to  use  them  as  a  street  The  Supreme  Court,  at  general 
term  in  the  fifth  district  leversed  the  judgment  entered  by 
the  direction  of  the  referee  for.  the  plaintiff,  and  ordered  a  new 
trial    The  plaintiff  appealed  to  this  court 

Lyman  Tremain^  for  the  appellant 

Edvdn  AUen^  for  the  respondent 

Davies,  J.,  discussed  the  question  as  to  the  validity  of  the 
proceedings  instituted  by  the  corporate  authoriides  of  Oswq;o 
to  appropriate  the  land  in  question  for  a  street  and  arrived  at 
the  conclusion  that  they  were  defective  and  gave  no  title  to 
the  city  or  the  publia  As  this  point  was  not  passed  upon  by 
the  court,  his  remarks  are  omitted.  The  learned  judge  then 
proceeded: 

The  only  remaining  question  for  consideration  is,  whether 
the  action  of  ejectment  is  the  plaintiff's  proper  remedy.  It  is 
conceded  that  the  defendants  entered  upon  the  premises  is\ 
questionand  constructed  and  laid  thereon  their  railro^  track. 
In  their  answer  they  state  that  if  said  piece  of  land  is  occu- 
pied and  possessed  by  them,  it  is  so  occupied  and  used  by  the 
permission  and  consent  of  the  common  council  of  said  city  of 
Oswego.  As  we  have  seen,  the  common  council  had  no  powe^ 
to  grant  any  right  to  the  defendants  to  occupy  the  plaintiff's 
land ;  and  their  possession,  under  such  licence,  conferred  upon 
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them  no  legal  right  It  is  not  pretended-  that  the  plaintiff  erer 
gave  any  permiflsion  to  occopj  the  lands  in  question. 

That  the  defendants  entered  upon  the  plaintiff's  land,  took 
poesession  tliereo^  and  erected  thereon  their  railway,  affixing 
the  same  to  the  soil,  are  ikctB  ubdisputed.  The  referee*has 
found,  as  matter  of  fact,  that  the  defendants  are  in  possession 
of  the  premises  desoribed'  in  the  complaint ;  and  the  judgment 
entered  on  his  report  not  having  been  reversed  on  a  question 
of  fact,  this  court  are  concluded  by  the  fact  as  thus  found. 
The  action  is  properly  brought  against  the  actual  occupant, 
in  pursuance  of  the  provisions  of  the  Eevised  Statutes.  (8  B. 
S.,  p.  692,  §  4.)  If  the  premises  were  not  actually  occupied 
by  the  defendants,  as  it  is  now  claimed,  then,  by  the  provi* 
sions  of  the  same  section,  it  may  be  maintained  against  any 
person  exercising  acts  of  ownership  on  the  premises  claimed, 
or  claiming  title  thereto,  or  some  interest  therein.  Now,  it  is 
unquestionable  that  the  defendants,  at  the  time  of  the  com^ 
menoement  of  this  suit,  were  exercising  acts  of  ownership  on 
the  premises  claimed,  or  claiming  some  interest  therein.  It 
has  long  been  the  well-settled  and  recognissed  rule  in  this  State 
that  an  ejectment  will  lie  for  anything  attached  to  the  soil  of 
which  the  sheriff  can  deliver  the  possession.  {Jackaan  v.  Mixy^ 
16  Johns.,  184).  Testing  the  present  case  by  this  rule,  there 
is  no  difficulty  in  the  sheriff  delivering  to  the  plaintiff  the 
premises  claimed,  and  which  are  found  to  be  in  the  possession 
of  the  defendants. 

The  order  of  the  general  term,  reversing  the  judgment  of 
ihe  special  term,  and  granting  a  new  trial,  should  be  reversedf 
and  the  judgment  given  for  the  plaintiff  by  the  special  term 
be  a^bmed,  with  oosts. 

MAflOVy  J.,  concurred.  James,  J.,  concurred  in  the  opinion 
that  the  land  in  question  was  not  legally  appropriated  as  i| 
street;  but  he  thought  the  act  of  the  defendant  was  a  mer9 
trespass,  and  that  no  case  was  made  to  sustain  ejectinent^ 
HoTt,  J.,  thought  the  question  whether  the  locua  in  quo  was  a 
street  was  not  in  the  case.    Ejectment  lies  to  recover  the  plain- 

Sjotb.— Vol.  X.  83 
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tiff's  land,  although  it  were  ia  a  street;  and  the  act  of  the 
defendant  is  a  sufficient  occupation  by  it  to  support  the  action. 
CoMSTOGK,  Ch.  J.,  SxLDKN  and  DiNio,  Js^  concurred  with 
HoYT,  J.  LoTT,  J.,  also  concurred  in  the  opinion  that  the 
action  of  ejectment  was  a  proper  remedy  to  recover  land, 
though  subject  to  public  use  as  a  street ;  but  he  agreed  with 
James,  J.,  that  there  was  no  such  occupation  by  the  defendant 
as  would  sustain  that  action  against  it 

Judgment  reversed,  and  judgment  at 
special  term  affirmed. 


Mahon,  Executrix,  et  al,  v.  Thk  New  Tobk  Cxmtbal  Hail- 

BOAD  Company.* 

Where  land  has  been  taken  for  a  turnpike,  and  afterwards  transferred,  by 
legislative  abthority,  to  a  railroad  company,  without  compensation  by 
the  latter  to  the  owner  of  the  fee,  he  may  maintain  SQOoessrre  actkios 
for  dama^  resulting  from  such  occupation,  as  a  continuing  nuisaaos. 

The  use  of  the  land  for  a  railroad  is  totijly  different  from  that  public  xi^t 
of  passage  for  which  highways  were  designed. 

Action  for  darhages  from  the  construction  by  the  Utica  and 
Schenectady  Bailroad  Compdny  (to  whose  rights  and  liabilities 
the  defendant  had  succeeded),  of  an  embankment  in  front  of 
two  houses  of  John  Mahon,  the  plaintiffs'  testator,  in  the  vil* 
lage  of  Herkimer,  and  partly  on  the  lands  of  said  Mahon,  by 
which  he  was  deprived  of  the  use  of  the  highway  called  th^ 
Mohawk  turnpike,  which  ran  immediately  in  front  of  the 
dwelling-houses,  and  by.  reason  of  which  the  houses  and  lots 
aforesaid  were  frequently  inundated  and  the  dwellings  rendered 
damp.  Damages  were  also  claimed  for  the  construction  and 
operation  of  a  railroad  upon  the  land  of  the  testator,  extending 
to  the  middle  of  the  highway  in  front  of  his  dwellings,  without 
purchasing;  the  land  or  causing  the  testator's  damages  to  be 

•  Decided  at  Mwroh  Teim,  1860. 
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asseBaecL  One  of  the  defenoes  was,  that,  in  July,  1842,  John 
^Mahon,  the  plaintii&'  testator,  oommenoed  an  action  in  the 
Sapreme  Ooart  for  the  same  causes  of  action  as  those  stated  in 
the  complaint  in  this  suit  The  action  thus  pleaded  in  bar  is 
the  same  reported  in  Lalor's  Snpp.,  168.  Upon  the  trial,  the 
plaintiffi  proved  title  in  their  testator  bj  deed  dated  April  22, 
1880,  to  half  an  acre  of  land,  the  norUierlj  line  of  whidi  ii 
therein  described  as  "running  along  the  turnpike*ioad  six 
rods ;"  and  ihat^  fipom  the  date  of  said  deed,  which  was  before 
the  construction  of  the  railroad,  until  his  death,  John  Mahon 
continued  in  possession.  The  turnpike  was  north  of  Mahon's 
land,  and  its  grade  was  two  and  a  half  feet  lower  than  the  lots. 
In  1888,  the  Utica  and  Schenectady  Bailroad  Company,  in 
pursuance  of  an  act  of  the  legislature  requiring  it  to  do  so, 
purchased  all  the  rights  of  the  Mohawk  Turnpike  Company, 
which  was  incorporated  April  4,  1800.  In  constructing  the 
railroad  along  the  turnpike,  an  embankment  was  made,  raising 
the  grade  two  and  a  half  feet  higher  than  the  lots  of  Mahon, 
and  a  single  track  was  laid  upon  it  It  was  for  this  occupation 
of  the  land  that  the  action  pleaded  in  bar  by  the- defendant 
was  instituted.  Subsequently,  in  1847,  the  embankment  was 
widened  so  as  to  approach  nearly  to  Mahon's  dwellings,  its 
height  increased,  and  an  additional  track  was  laid  thereon. 
Before  the  widening  of  the  embankment,  there  was  room  for 
the  passage  of  carriages  between  the  same  and  Mahon's  fence ; 
but  after  the  laying  of  the  second  track,  this  was  impossible. 
The  plaintiff  was  nonsuited  at  the  trial ;  and  the  judgment  in 
&yor  of  the  defendant  having  been  affirmed  at  a  general  term 
in  the  fifth  district,  the  plaintifb  appealed  to  this  court. 

Bobert  Earl^  for  the  appellants. 

John  JET.  BtynolUk^  for  the  respondent 

Glerkb,  J.    If  the  plaintiffs'  testator  could  have  recover^ 

~  all  that  he  was  entitled  to  in  the  first  action,  it  is,  of  dourse,  a 

bar  to  the  second.    And  this  depends,  chiefly,  though  not 

altogether,  upon  the  question  wheUier  the  Utica  and  Scheneo- 
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lady  Railroad  Companj  in  any  way  transcended  the  authority 
constitutionally  vested  in  them  by  the  legialatura  If  they 
did,  their  road  is  a  nuisanoe— -a  perpetual  nuisance ;  and  erery 
day's  continuance  of  it  is  a  legal  wrong,  for  which  they  ara 
liable  in  damages  after  they  have  accrued.  If  they  did  not 
^naoend  their  authority,  and  yet^  in  constructing  their  road, 
hare  necessarily  injured  the  rights  of  others,  they  are  equally 
liable  to  respond  for  prospective  as  well  as  accrued  damages ; 
imd,  in  such  case,  they  oaxinot  be  vexed  again  in  a  second 
action. 

Did  the  Utica  and  Sch^iectady  Railroad  Oompany  transcend 
the  authority  constitutionally  vested  in  them  by  the  legisla* 
ture?  If  the  plain tilEs*  testator  owned  the  fee  of  the  land 
over  which  the  Turnpike  Company's  road  ran,  at  the  time  of 
the  transfer  of  the  road  to  the  Utica  and  Schenectady  Railroad 
Company,  it  could  not  be  taken  away  from  him  without  caus- 
ing his  damages  to  be  assessed  and  paid  ;*  and  the  illegal  appro- 
priation of  it  would  make  them  liable  for  damages  in  succes- 
sive actions  as  the  damages  accrued.  It  seems  to  be  admitted 
that  no  such  damages  were  assessed  or  paid. 

The  rule  that  owners  of  land  bounded  on  public  highways 
prima  facie  own  the  land  to  the  centre  of  the  highway  is  not 
alone  applicable  to  ordinary  highways,  but  also  to  turnpikes 
{Becker  v.  The  Utica  and  Minden  Ihmipihe  Ch.,  12  Wend, 
871);  and  although  the  general  act  relating  to  turnpike  com- 
panies passed  March  18,  1607,  declares,  when  the  president 
and  directors  pay  the  owners  of  the  lands  the  sums  assessed 
and  awarded  by  the  appraisers  in  their  inquisition,  they  shall 
have  and  hold  to  them,  and  their  successors  and  assigns  for- 
ever, the  lands  and  tenements  described  in  their  ijoquisition ; 
yet  it  has  been  always  held  that  this  and  the  special  act  of 
incorporation  vests  in  the  company  the  title  to  iHb  laads  over 
which  the  road  passes  only  for  the  purposes  of  the  road,  and, 
when  the  road  is  abandoned,  the  land  reverts  to  the  original 
ownera  The  company  only  acquired  such  an  estate  in  the 
land  taken  by  it  as  was  necessary  to  fulfill  the  end  and  inteot 
of  the  corporation,  and  could  hold  it  to  no  other  usci  intent  or 
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puipose.  Having  ceased  to  occupy  the  land  in  question  for 
the  purpose  of  a  turnpike  road,  the  Mohawk  Turnpike  Com* 
pan  J,  in  transferring  it,  in  effect  abandoned  it;  and,  although 
they  were  authorized  by  the  legislature  to  transfer  it  to  the 
Utica  and  Schenectady  Railroad  Company,  this  could  not, 
constitutionally,  deprive  the  original  owners  of  the  land  of 
their  right  of  reversion,  without  compensation.  {Davis  v.  The 
Mayor,  Ac,  of  New  York,  14  N.  Y.,  626;  WiOiama  v.  Tha  N. 
T.  C.  R  R  Co.,  16  id.,  97.)  An  easement  for  the  purpose  of 
a  highway  does  not  authorize,  as  against  the  proprietor  of  the 
soil,  the  laying  down  of  a  railroad  upon  the  track  of  the  high- 
way. The  use  of  the  land  for  a  railroad  is  totally  different 
from  that  public  right  of  passage  for  which  highways  were 
designed. 

The  Railroad  Company,  therefore,  having,  without  compen 
sation  to  those  entitled  to  the  reversion  of  the  land,  con- 
structed, maintained  and  operated  their  road  upon  the  highway 
in  question,  acted  and  continued  to  act  unlawfully,  and  are 
liable  to  damages  from  time  to  time  as  they  accrued;  and,  on 
this  ground,  the  second  action  is  maintainable. 

The' learned  judge  then  discussed  another  ground  on  which 
he  thought  the  action  maintainable,  notwithstanding  Mahon's 
recovery  in  a  previous  suit,  viz.,  the  enlargement  and  raising 
of  the  embankment  in  1847  was  a  new  injury  for  which  com- 
pensation could  not  have  been  recovered  in  the  first  action.   * 

Wright,  J.,  was  for  reversal,  on  the  ground  last  stated ; 
but  SsLDEN,  Denio,  Davi£S  and  Wslles,  Js.,  without  passing 
upon  that  question,  were  for  reversal  on  the  ground  first  stated, 
that  th^  appropriation  of  the  land  for  a  turnpike  did  not 
authorize  its  use  for  a  railroad.  CoMerrocE,  Ch.  J.,  and  Bacon, 
J.y  did  not  sit  in  the  case. 

Judgment  reversed,  and  new  trial  ordered. 
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ACCOUNT. 

1.  The  action  of  aooount^  at  oom- 
mon  law,  would  only  lie  between 
Impo  merdunta.  It  waa  onaTaila* 
Ue  where  the  partnership  oonaiat- 
ed  of  a  larger  number.  AppU^ 
T.  Brman^  143 

a.  The  Reviled  Statutes  (2  R  &, 
pL  385, 1 49),  though  implying  a 
different  understanding  on  the 
part  of  the  legislatnre,  did  not 
ohange  the  law  or  enlarge  the  ca* 
aes  in  which  the  action  mig^t  be 
brought  id 


ACOmCULATION. 
/SwTBxrar,  1,  & 


ACTION. 

[On  in^Ued  agreemenl] 

1.  A  will  gave  an  the  testator^s  real 
and  personal  estate,  and  declared 


that  the  donee  was  to  pay  all  the 
testator's  debts  and  a  certain  an* 
nuity.  The  acceptance  of  the  gilt 
creates  a  perK>iial  liability  upon 
which  an  action  can  be  maintained 
at  law  without  any  express  pro* 
miae.     Oridleif  r.  0ri(%,      130 

[JUghi  (/,  when  not  iffonwd] 

2.  The  owner  of  such  efaattds,  who 
states  hia  dum  and  forUdk  the 
sale,  may  purchase  the  property 
without  impairing  his  right  of  ac- 
tion for  the  trespass^  Ibrd  t. 
WtOkum,  359 

[FbrkMnffat^tUldnoiidmiyiML} 

3.  In  an  action,  under  the  Code^  for 
damages  for  the  oouTersion  of  a 
billiard-table,  the  plaintiff  is  enti- 
tled to  recover  upon  proof  of  the 
detention  of  four  tablesi  assumed 
to  be  of  equal  value,  to  9ome  one 
of  which  the  plaintiff  had  title, 
though  the  particular  one  had  in 
no  manner  been  designated,  ex- 
cept upon  the  notion  that  the 
defendant  most  have  taken  some 
three  of  them  before  removing 
the  fourth,  and  thus  selected  those 
three  as  his  own.  CUsrk  v.  Or^- 
M  005 
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[AsngnabSUjf  o/] 

4.  That  a  complaint^  ander  the 
Code,  states  fraudulent  represen- 
tations of  the  defendant,  by  which 
the  plaintiff  was  induced  to  pay 
him  money,  which  he  seeks  to 
recover  back,  does  not  necessarily 
stamp  the  action  as  one  is  tort, 
or  show  that  the  cause  of  action 
18  not  assignable.  Byxbier,  Wood, 

607 

5.  It  is  no  objection  to  a  recovery 
in  such  a  case  that  fraud  is  not 
proved,  if  sufficient  facts  appear 
to  warrant  a  recovery  as  fbr  mo- 
ney had  and  received.  id 

6.  Nor  is  it  an  objection  to  the  as- 
signability of  the  cause  of  action 
that  the  party  paid  the  money 
under  a  sealed  agreement,  and 
signed  admissions  that  the  several 
aocounts  upon  which  he  made 
payments  were  correct  id 


AGREBMSNT. 

[CoruirudUm  of] 

1.  A  promiee  k  to  be  interpreted 

in  that  sense  in  which  the  promi- 
sor knew  that  (he  promisee  un- 
deratood  it    Botrlow  v.  SooHj  40 

2,  Accordingly,  where  the  vendor 
of  land  undertook  to  execute  such 
A  conveyance  as  he  had  received 
from  bis  grantor,  which  he  said 
was  a  warranty  deed  -—  the  same, 
in  hd,  containing  only  a  covenant 
against  the  acts  of  the  grantor  — 
the  purchaser,  although  he  saw 
the  deed 'under  which  the  vendor 
hdd,  understood  it  to  be,  and  un- 
derstood the  vendor  to  promise, 
•  deed  with  general  warranty, 


and  the  vendor  knew  that  sndi 
was  his  understanding :  ffdi,  that 
the  vendor  was  bound  to  convey 
with  general  warranty.  id 

iSisAonov,  1. 
pATMnrr. 

YlNDOB  AXD  PUBOBASBB. 


APPEAL. 

1.  The  granting  of  a  new  trial 
in  a  suit  ^fore  a  justice  of  the 
peace,  under  section  366  of  the 
Code,  is  mattef  of  mere  discre- 
tion, not  reviewable  on  appeal 
Wavo^r.  warn,  635 

2.  This  rule  applies' where  the  tp- 
plication  for  a  new  trial  was  on 
the  ground  that  the  summons  had 
never  been  served  and  the  justice 
did  not  obtain  jurisdiction.  The 
Gounty  Court  having  denied  a 
new  trial,  except  upon  terms,  the 
Supreme  Court  oannot  review  its 
order.  id 

^See  Sobbooatb's  CouBf,  6. 


ASSIGNMENT. 

1.  An  executor  who  was  insolvent 
and  indebted  to  the  estate,  having 
sustained  a  loss  by  fire,  indorsed 
on  his  policy  of  insurance  an  as- 
signment of  it  to  himself  as  exec- 
utor, and  upon  refeiving  payment 
deposited  the  money  in  a  bank  to 
his  credit  as  executor:  Edd,  an 
appropriation  of  it  in  payment  of 
his  debt  Scraniom  ▼.  Fbrmen^ 
df  Meek.  BoMk  </ Jioi^Mier,     424 

2.  It  is  no  defence  tq  the  bank, 
against  the  cbim  of  the  estate^ 
thai  it  paid  over  the  money  upon 
the  demand  of  a  receiver  of  the 
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coEMntvr^t  propertf ,  aftpointed  in 
the  Mit  of  another  creditor,      id 

S.  An  aasigmnent  in  tnmt  for  ere- 
ditora  ia  not  rendered  void  by  a 
ftfoirWen  giting  the  «aigneea 
(one  ef  them  being  a  bi;w7er)  ''a 
jtiat  and  reasonable  oompensation 
for  labor,  time,  aerrioea  and  atten- 
tion,'* in  the  baainefls  of  the  trust 
Qam^MUr,  IfbaJiaarii^         804 

4.  This  lang^jage  ia  to  be  oonstmed 
aa  meaning  no  more  than  the  com- 
miaaiona  fixed  by  law.  id 

5.  The  tmatee  under  an  aaaignment 
of  land  wfaidi  ia  dedared  fraudu- 
lent at  the  auit  of  a  creditor,  la 
not  bound  to  account  for  the  rents 
receired  and  applied  according  to 
the  terms  of  the  trust  before  the 
commencement  of  the  suit,  or  the 
attaching  of  any  specific  lien  on 
Gkt  laoda.  OoUumb  t.  Head,    505 

8e$  BxmBJon  jam  Wir%  & 


ATSOVSJST. 

1.  The  i^tlomey  fai  an  execution, 
who  reftised  to  atats  whether  he 
directed  the  aak  of  particular  chai- 
tela  by  instruction  of  his  dient^ 
and  challenged  a  suit  against  him- 
seli^  is  estopped  from  denying  that 
he  acted  on  his  individual  req|>OQ- 
sibilitj.    Ford  t.  WUUam$^     358 


B. 

lAKKBITPT  LAW. 

1.  All  awig,iiiia  in  ImnVnifilrr 
derive mA of  1941, wfae  has 
Hee  ef  »  mt  for  the  foreefeaure 
cT  •mer^Kai»  pendiog  i^ainBt 


the  baokmpi)  whiah  he  iSoM  de- 
fend in  the  name  of  the  baakmpti 
ia  boond  by  the  decree,  though 
not  made  a  party  aor  intenreniiig 
in  the  auit    Ciaaefand  ?•  Boenm% 

•13 


2.  M  mum  that  the  aaaignee,  or 
granteea,  if  not  foreclosed,  were 
limiled,  by  the  ei|^th  eectioft  of 
the  act  of  1841,  to  the  period  .of 
two  yeara  for  the  commencement 
Of  an  aoQOB  to  redeem  wie  lana 
m<Mrtgaged:  iV SomnKLum,  J. ; 
Bmo,  Gk>ULD  and  Aunr,  J%^  co9- 
cuning.  id 


BANES  Ain)  BANKINO  AS80- 
CIATIONa 

1.  A  proTision  in  the  artides  of  a 
banking  assodation  fhatthe  riiares 
of  its  stock  shall  not  be  transfer- 
able until  the  shareholder  shall 
diacharge  all  debta  dw  by  him  to 
the  assodation,  includes  liabilities 
of  the  sbaieholder  whi6b  have 
not  matured.  LeffgeU  t.  Bank  of 
SuigSmg,  283 

2.  Such  a  provision  creates  a  valid 
Ilea  asagdnstaBSirigBeeef  III* 
atock  who  takea  with  knowledge 
thereof  while  the  shareholder  is 
under  a  contingent  liability  as  in- 
dorser,  and  givct  ao  notice  to  the 
bank  of  his  daim  until  after  the 
indorsei^s  Bibtlit^  has  become 
fixed.  U 

8.  A  dividend  of  the  pn^ts  of  a 
banking  assodation,  dedared  by 
the  directors  "payable  in  New 
ToiIe  State  currency,*'  is  payable 
in  cash.  The  direotors  have  no 
authority  to  decbre  it  payi^ 

M8 
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4  Xfidenoe  of  an  underaUii&g 
by  the  cashier  that  '*8tate  our- 
renoy  "  meant  oooDtry  bank  notea 
onrrent  in  New  Toik  eity  at  a 
diacoont  of  a  quarter  of  one  per 
oent^  but  not  showing  a  general 
usage  in  that  sense,  is  inadmissi- 
ble, id 


Sd$TjcamAXD 


BILLS  OF  EXCHANGE  AND 
PBOiaSSOBT  NOTES. 

.  1.  Where  the  maker  of  a  promis- 
sory note  within  thia  State  re- 
moTea  therefrom,  and  continues 
to  reside  abroad  until  its  maturity, 
the  indorser  may  be  charged  with* 
oat  a  demand  of  such  maker  or 
presentment  at  his  last  place  of 
rssidence  within  this  State,  i^ 
kry.JvUm^  28 

BILL  OF  LADING. 
oM  Facvosst  Aov,  7. 

I 

BILL  OF  SALE 
Sm  OonnDonov  or  Wamw  In- 


BOND. 

[Ikutd  &y  itH/m  cimmimonen.} 

1.  The  act  (ch.  375  of  1852,)  di- 
recting certain  town  commission- 
ers to  issue  bonds  "  under  their 
oflScial  signatures,"  is  satisfied,  it 
seems^  by  instruments  not  under 
seal,  and  payable  to  bearer.  Pao- 

^y.Mead,  114 


a.  Tbe  6»cmaa  io  Sbam  ▼.  Th4 
flNon  (/  Omoa  (23  N.  T.,  439,) 


reiterated,  that  a  eertillesitc^  »e- 
quired  by  the  statute^  but  not 
made  eyidenoe^  that  the  taaqiayers 
had  assented  to  the  issue  of  the 
bonds,  is  not  proof  for  a  honafiek 
holder  of  the  fact  of  sndi  sssenl 

id 

BURDEN  OF  PROOF. 

At  SiooB-aoBBaa  Aor,  L 


C. 
CANAL  BOARD. 

1.  The  canal  board,  upon  rsTera- 
ing  or  modifying  an  award  of  the 
canal  appraisers,  must  state  the 
grounds  of  reversal  or  modifica- 
tion in  their  retelution.  The  sta- 
tute (ch.  752  of  1849,  {4)  is  im- 
perative, hot  merely  directory. 
jRBopb  T.  (Tofx&isr,  .    583 

2.  The  offering  by  one  of  the  osnal 
eommissicmen^  a^  a  meeting  of 
the  canal  board,  of  a  reaohitice, 
in  writing,  that  an  appeal  be  r^ 
heard,  is  an  application  in  writing 
for  such  rehearing.  id 


CARRIER. 

1.  The  carrier  of  a  boatrload  of 
^  wheat  lost  or  converted  a  porti<» 
of  it,  and  discharged  the  residue 
into  a  barge  provided  by  an  in- 
termediate consignee  for  trana- 
porting  it  to  its  ultimate  destina- 
tion. The  intermediate  consignee 
refused  to  pay  freight  for  the  quan- 
tity delivered,  unless  the  carrier 
wx>uld  allow  and  deduct  the  value 
of  the  wheat  lost  SM,  thai  no 
contract  to  pay  the  freight  was 
to  be  implied  under  theeedroQm« 
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gtances,  and  ih*t  an  aetion  there- 
for would  not  lie  against  the  inter- 
mediate consignee.   Damar.P^ 

2.  An  intermediate  consignee  xB| 
in  virtue  of  that  character,  au- 
thorised to  adjust  and  receive 
damages  from  a  loss  of  part  of  the 
property.  ** 

I  3.  The  rights  and  duties  of  inter- 
mediate consignees  discussed,  per 
Aludt,  J.  ^ 

StB  Nmuobtoi. 

StATDTifl^  ComTRVcrxov  or,  1-4. 


GEBTIORABL 

L  A  common-law  cerUoran  to  re- 
view a  summary  conviction  under 
a  penal  statute  hrings  up,  not  only 
questions  affecting  the  jurisdiction 
of  the  magistrate  and  the  regular* 
ity  of  the  proceedings,  but  the 
question  whether  there  w»  any 
evidence  to  warrant  the  convic- 
tion.   MiMur.P^opie,         309 

2.  In  audi  cases  the  evidence  must 
appear  on  the  face  of  the  record, 
or  the  conviction  will  be  quashed. 

id 

8m  JiTinoB  or  nn  Pxaoi. 


COMMISSION  TO  TAKB  TBS- 
TmONY. 

1.  A  paper  issued  by  a  court  of 
xeooid  in  the  form  of  a  commission 
to  take  testimony,  but  without  a 
seal,  is  a  nullity,  and  depositions 
taken  under  it  are  not  admisriUe 
as  evidence.    IMt  v.  WiOiafn$, 

359 


COOTLICT  OF  LAWa 

1.  The  rights  of  a  wife,  as  creditor 
of  her  husband  under  the  law  of 
France,  where  the  marriage  was 
contracted,  continue  and  attadi  to 
the  iNToperty  of  the  husband  where 
he  abandons  her  and  dies  doni- 
died  in  this  State.     BmaU  t. 

WAeh,  167 

2.  Accordingly,  where  the  hus- 
band had  appropriated  the  pro« 
oeeds  of  real  estate  inherited  by 
the  wife  during  coverture,  and 
she  was,  by  the  French  law,  en- 
titled to  priority  of  payment  out 
of  his  estate:  HM,  that  snch 
right  to  priority  exists  as  against 
his  legatees,  though  the  property 
b^ueathed  had  all  been  acquired 
by  him  in  this  State  subsequent 
to  his  desertion  of  the  irife.     id 


CONSIGNSB. 

SmOAWMoau 

FajOtois'  Act,  C^ 


OONSTITUTIONAL  LAW. 

1.  The  Oonstitution  (art  1,  (0^) 
does  not' protect  awitness  in  a 
criminal  prosecution  against  an- 
other from  being  compelled  to 
give  testimony  whidi  impUcates 
him  in  a  crime  when  he  has  been 
protected  by  statute  against  the 
use  of  such  testimony  on  his  own 
trial    P0opU  r.  KeOif,  94 

%  That  the  information  thus  elici- 
ted &cilitates  the  discovery  of 
other  evidence  by  which  the  wit- 
ness may  be  subsequently  con- 
victed, is  an  incidental  conse- 
quence against  which  the  Con- 
stitution does  not  guard  him.    Its 
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prohibiti(m  is  simper  againt  his 
being  required  to  gire  evidenoe 
where  be  himself  is  upon  trisL  id 

Z.  The  tcX^B  imposed,  at  the  time 
of  the  adoption  of  the  Oonsiitu^ 

•  tkm  of  1846^  on  freijB^  carried 
ctk  railroads,  were  not,  within  the 
meaning  of  that  instruanent,  part 
ef  the  revenues  of  the  Slate  ca- 
nals, thdhgh  payable  to  the  com> 
•missionerB  of  the  canal  fund.  JPeO" 
fier.N:  T.  CeidratR. R  Cb., 485 

4.  The  Ml  (oh.  497  of  1861),  re- 
pealing the  laws  inlposing  each 
toBs  is,  therefore,  ooosisCent  with 
art  7  of  the  Conatitation,  Which 
imtooablj  pledges  the  rermnes 
of  the  oanab  to  the  pajnent  of 
eartein  debts,  and  to  their  oam- 
pMoa;  and  the  act  k  vifid.     id 


6.  The  statute  (ch.  62  of  1853),  in 
authorising  the  construction  of 
highways  across  railroad  tracks 
without  compensation,  does  not 
Tiolate  the  oonstftntionii  proTi- 
aiont  againiit  tidring  priTate  pro- 
perty for  public  use  or  impairing 
the  obligation  of  contracts.  AU 
hanf  Norihxim  RttitrtKid  ObMpany 
▼.  BroumeO^  .  345 

6l  The  title  whidi  a  railraad  oor- 
pciratiott  aequires  to  ila  ixwck  is. 
qasMfied  as  being  taken  for  public 
nse,  and  is  subject  to  the  exercise 
by  the  legislatare  of  all  ttitf  pow- 
ers to  which  the  frandiisea  of  the 
eorporilioa  are  sobject  id 

iSM  OuMiHAL  Law,  5. 


OONSTRUCTIOK  OF  WMTTEN 
INSTRUMiSNT. 

1.  A  writing  in  this  ferm,  **?. 
bought  of  W.  one  horse,  $150. 


Beceired  payment  W.,**  gittn 
upon  the  purchase  of  and  pay- 
ment for  the  horse,  is  a  mere  re- 
ceipt, and  not  a  contract  or  bill 
of  sale,  so  as  to  exclude  parol  ev- 
idence of  a  warranty  of  sound- 
ness of  the  horse  by  the  vendor. 
FOkini  Y.  Whyhnd,  338 

Set  ASSIORMEHT,  3|  4 


CONTEMPT. 

1.  The  refusal  of  a  witness  to  an- 
swer a  proper -question  before  a 
grand  jury  is  punishable  as  a  con- 
tempt under  the  statute  (2  R  S., 
p.  534, 1 1,  p«  735, 1 14),  as  com- 
mitted in  a  proceeding  upon  an 
indictment    JPieopU  t.  JTefl^,    84 

2.  When  the  reibsal  was  reported 
by  the  grand  jury  to  the  oourt,  in 
the  iH«sence  of  the  witness^  who 
did  not  deny,  but  justified  the 
same,  and  reiterated  the  refosal, 
the  contempt  is  one  "  in  the  imme- 
diate view  and  presence  of  the 
court,"  and  no  affidavit  or  fhrther 
evidence  is  requisite  to  a  conunSt- 
ment  id 

3.  The  appellate  courts  before  which 
the  propriety  of  a  commitment  for 
contempt  is  brou^t  by  tmHumrif 
or  even  collaterally  on  habeas  eor- 
ptUf  is  bound  to  discharge  the 
prisoner  where  the  act  charged  as 
criminal  is  necessarily  innocent  or 
justifiable,  or  where  it  is  the  mere 
assertion  of  a  constitutional  right 

id 

4  The  adjudication  of  the  court  in 
which  the  alleged  contempt  co- 
cumd,  while  oonchisive  that  the 
party  committed  the  act  whersof 
he  was  convicted,  and  of  its  cha* 
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VMteTy  when  thai  migMi  aooord- 
ing  to  thtt  cirooowteooM,  benori- 
tonous  or  erimmti,  esoBot  eiU^ 
bliah  ai  a  contempt  tfaftt  which 
the  kw  entitled  the  party  to  do. 

id 


COHYSBSIOBT. 


Ske  Acnov,  3. 


OOEPOBAnON. 

1.  A  raOroad  corporation  lebich 
has  completed  its  road  between 
tlie  termini  named  in  its  charter 
or  artidei^  forfeits  its  frandnseby 
abandoning  or  ceasing  to  operate 
a  part  of  the'  route.  Pbi^  v. 
JJbon^f  mdVt,JLR  Co.,      261 

^  H  Memt  that  the  corporation 
owes  a  duty  to  the  public  to  ex- 
ercise ihe  franchise  granted  to  it^ 
and  that  it  cannot  abandon  a  por- 
tion of  its  road  and  inoor  a  for- 
feiture at  its  mere  pleasure:  Per 
jymOf  SuTHiBLAvb,  Allbh  and 
SwiH,  Js.  id 

8.  The  remedy,  however,  is  not  an 
action  in  equity,  on  behalf  of  the 
public^  to  enfixoe  a  spedfic  per- 
formance, but  by  mandamus^  or 
indictment^  or,  at  the  election  of 
the  Slate,  by  proceeding  to  annul 
ihe  corporation.  id 

See  Debtor  akd  Gbiditob. 
Flanxboad  Act. 


couimr  COURT. 

1.  The  jurisdiotioQ  given  to  the 
County  Courts  for  the  custody  of 
habitual  drunkards  (0<^e,  §  30, 


•uK  9)  H  genaral,  not  linitad  to 
tiboaa  having  estates  of  less  than 
|260.    Dami  r.  Spenoer,        386 

• 

2.  The  iwfereMe  in  subdivision  11 
of  the  saoie  section  to  the  powers 
of  the  old  Courts  of  Common 
Pleas  in  this  matter  dpesnot  Usoifc 
the  effeot  of  subdivision  8,  but 
wm  intflnded  U>  oontioue  in  the 
County  Court  cases  then  pending 
in  the  Common  Pleas.  id 


CRIMINAL  LAW. 

1.  Upon  an  indictment  containing 
nine  counts  for  embesadement  of 

,di£ferent  grades^  and  others  for 
larceny,  a  verdict^  **  guilty  of  em- 
bezdunent^"  is  equivalent  to  an 
acquittal  of  the  larcenies  charged, 
and  a  bar  to  sny  subsequent  pro- 
secution. Oueniherv.PeopUj  100 

2.  One  of  the  counts  for  embea- 
i4ftrH^n|.  being  good,  the  verdict 
means  that  he  is  ipiiHr  of  the 

offence  as  charged  therein.        id 

« 

8.  An  entry  by  order  of  the  ooort 
after  the  jury  w:as  discharged,  in 
amendment  of  the  verdict  as  first 
reoQuded,  that  *'the  jury  find  the 
prisoaer  mot  guilty  of  liielsreany 
charged,"  is  unwarranted  and  war 
giitory.  id 

4.  The  word"  tn^,'*  in  section  thir- 
ty-three of  the  "  act  in  relation  to 
police  and  courts  in  the  city  of 
New  York"  (ch.  508  of  1860),  is 
enabling,  and  not  mandatory.  W^ 
Uamtv.Peopk,  405 

6.  Whether  that  section  authorising 
the  infliction  of  the  punishment  of 
grand  larceny  for  the  thefl  from 
the  person  of  another  of  less  than 
twenty^five  dollars  is  local  within 
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the  meaning  of  article  III,  section 
16  of  the  Constitution :  Queen,  id 

6.  Under  an  indictment  charging 
the  larceny  of  several  sums  amoun- 
ting to  more  than  $25,  the  pris- 
oner has  a  right  to  have  the  jury 
instructed  to  find  whether  the  sum 
stolen,  it  being  fVom  the  person  of 
another  in  the  dty  of  New  York, 
was  more  or  less  than  twenty-five 
dollara  id 


D. 

DAMAQEa 

1.  Seasonable  counsel  fees  incurred 
in  the  defence  of  a  suit  to  restrain 
the  payment  of  an  award,  are  re- 
coverable upon  a  bond  conditioned 
for  the  payment  of  all  costs  and 
damages  arising  firom  the  obligor^s 
obtaining  an  injunction  or  firom 
hifl  contestinV  the  payment  (%r- 
coftm  V.  Judtor^  106 

2.  In  an  action  by  a  &ther,  as  ad- 
ministrator of  lus  wife,  who  was 
killed  by  negligence,  leaving  chil- 
dren, the  value  of  her  earnings, 
and  the  probability  that  the  chil- 
dren would  have  received  an  es- 
tate increased  by  such  eaniings 
on  the  death  and  intestacy  of  their 
father,  cannot  be  considered  in  es- , 
timating  damages.  HW^  v.  J^ui- 
wn  Rher  R  R  Co.^  471 

3.  But  the  injury  to  the  children,  in 
the  loss  of  maternal  nurture  and 
education,  is  a  pecuniary  one  with- 
in the  intent  of  the  statute,  and  a 
proper  ground  of  damages.       id 

4  It  seems  that,  in  such  an  action, 
evidence  of  the  habitual  occupa- 


tion and  employment  of  the  de- 
ceased is  admissible,  to  show  her 
general  capadty  and  relation  to 
the  family.  id 

^Evmoroi^  2,  3. 


DEBTOB  AUTD  GBEDITOB. 

1.  A,credUtor  in  good  faith  of  a 
manufacturing  corporation  whidi 
was  organised,  and  its  business 
conducted,  for  the  purpose  of  de- 
frauding the  creditors  of  its  presi- 
dent^ has  no  priority  of  claim  to 
property  in  the  possession  of  such 
corporation  over  a  creditor  of  the 
president    Booth  v.  Bunee,    592 

2.  The  purchaser  of  goods  of  the  cor- 
poration under  execution  against 
its  president  for  his  private  debt^ 
gets  a  good  tiUe  as  against  a  sub- 
sequent execution  against  the  cor- 
poration, id 

Sd$  AaaasMMXT,  1.  * 

EusBAin)  AND  Wm,  9-11. 

JUDOMZMT  BT  GoHnBSIOV,   1-4. 

Pathxht. 


I 


DBED. 

1.  An  instrument^  in  the  form  of 
a  mortgage,  but  containing  the 
name  of  no  mortgagee,  does  not' 
become  effectual  at  law  by  its  de- 
livery to  one  who  advances  mo- 
ney upon  the  agreement  that  he 
shall  hold  the  paper  as  security  for 
his  loan.  Chauncey  y.  AmM,  330 

2.  Whether  it  could  be  made  ef- 
fectual by  parol  authority  from 
the  mortgagor  to  insert  the  lend- 
er's name  as  mortgagee :  Qwen^ 

id 


INDBX, 
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SJEOTMSNT. 

1.  Ejectment  lies  by  the  owner  of 
the  fee  in  land  sabject  to  a  public 
ea^ment^  against  a  party  appro- 
priating it  to  private  occupation. 
OarperUer  y.  The  Ottvego  cmd  iS^- 
raeum  BaiShroad  Company ,      665 

2.  The.laying  down  in  a  street  by 
a  railroad  corporation  of  its  track 
and  rails  is  such  an  exdusiTe  'oo- 
oupation  as  to  give  an  action  to 
the  owner  of  the  fee,  although 
the  track  has  not  been  used,  n<^ 
connected  with  other  portions  of 
the  railroad  which  were  in  use.  id 

ESTOPPEL  m  PAia 
iSiM  Attobhit. 


EYIDBNCE. 

1.  The  ezemplifioation  of  the  re- 
oord  of  a  will,  in  order  to  be  evi- 
dence, under  ch.  94  of  1850,  must 
contain  the  prooft  taken  before 
the  surrogate.  A  mere  exempli- 
fication of  the  will,  recorded  as 
having  been  proved,  is  insuffi- 
cient.   Em  V.  Oroekfird,        128 

2.  In  an  action  for  breach  of  pro- 
mise, evidence,  drawn  out  by  the 
plaintiff,  of  declarations  by  the 
defendant^  tending  to  prove  that 
his  fiulure  to  marry  the  plaintiff 
proceeded  from  no  want  of  re- 
spect or  attachment  to  her,  is 
proper  for  the  consideration  of  the 
jury,  in  mitigation  of  damages. 
Johmon  v.  JMmu^  252 

3.  The  defendant  in  such  an  action 
is  entitled  to  prove  the  truth  of 
such  declarations^  and  to  .show 


that  his  mother,  a  woman  in  in- 
firm health,  was  strenuously  op- 
posed to  the  match.  id 

4  On  the  cross-examination  of  a 
witness  ne  cannot  be  asked  whe- 
ther he  had  been  convicted  of 
petit  larceny,  although  he  do  not 
object  The  party  has  a  right  to 
insist  that  the  &ct  be  proved,  if 
at  all,  by  the  record.  Newcom^ 
T.  Orimoold,  298 

6.  So  also  the  psrty  may  object^ 
though  the  witness  do  not,  to  » 
question  whether  the  latter  had 
made  certain  statements  in  an 
affidavit  which  was  not  produced. 

id 

6w  The  attestation  of  a  judgment  of 
a  State  court,  in  order  to  make  it 
evidence  in  another  State,  under 
the  act  of  Oongress,  must  be  signed 
by  the  derk:  the  attestation  of  a 
depttty-^lerk  is  insufficient  Jfafbr- 
m  V.  F^Uehir^  394 

7.  Such  a  defect  is  not  cured  by  the 
certificate  of  the  presiding  magii»- 
irate  of  the  State  court  that  the 
attestation  is  in  due  form,  and 
authorized  by  the  State  law.  It 
is  immaterial  that  the  attestation 
conforms  to  the  law  of  the  State : 
it. must  oonform  to  the  act  of 
Congress.  id 

8.  In  order  to  make  the  record  of 
a  judgment  evidence,  it  must  be 
ffigned  by  the  officer  authorised 
by  law,  and  must  have  been  filed 
in  the  proper  office.  Where  the 
record  itself  faUs  to  show  these 
essentials  to  its  validity,  it  aernni 
that  it  is  inadmissible  to  sustain 
process  founded  thereon,  even 
though  attested  in  the  manner 
required  by  the  act  of  Congress 
to  authenticate  a  judgment      id 
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i,  9V>ootrol»nitotfieooBdueioron 
A  ntlroad  m  rMpeot  to  the  time 
of  the  arriinl  of  hsA  trtin  et  a 
station,  evidence  is  admissible  that 
he  made  a  contemporaneoua  me- 
morandumj  in  compliance  with  a 
fegulation  requiring  it;  and  the 
lime-table  regulating  the  running, 
stoppage,  &a,  of  such  train,  may 
also  be  proved.  Barktr  t.  N»  T. 
Cmtral  R  R  Ch.,  599 

Id  80,  also,  evidence  is  admisuble 
of  the  regulations  of  the  corpora- 
tion, and  of  the  custom  of' its 
agent%  in  rtqpect  to  giving  notice 
to  passengers  of  the  necessiiy  of 
their  changing  cars  in  order  to 
reach  a  given  station.  id 

89$  Bom,  2. 

OoKBTBifenoir  or  Wbirin 


See  AamamEtit  1. 

HoBBAin)  Aim  Wm,  8. 
SuuuMun*8  Ooun,  2-5. 


DjjuioaB,  2,  4 

Iiisinujioi^  1. 


XZECUTOR  AND  ADMINIS- 
TRATOR. 

lOrani  qf  admimeinUian,] 

1.  The  relatives  of  a  decedent  4ure 
entitled  to  administer  upon  his 
estate  under  the  statute  (2  R.  S., 

*  p.  74,  §  27),  although  not  entitled 
to  a  distributive  share  when  the 
letters  are  granted.  Lathrep  v. 
SmiO^  417 

2.  Bddf  accordingly,  that,  where 
the  fkther  of  the  decedent^  who 
was  entitled  to  his  personal  es- 
tate, had  renounced,  the  brother 
was  entitled  to  administration 
before  a  creditor.  id 

t.  iV  PMie  AdmkMnOor  t.  iV- 
<«v(lBrad£,100),overraled.   id 


F. 


FACTORS'  ACT. 

1.  The  Factors'  Act  (ch.  179  of 
1830)  protects  one  who  makes 
advanoes  upon  the  fiHth  of  the 
doonaentarj  evideaoe  of  title 
fiinuahed  by  a  warehouse-keep- 
er's receipt  of  imported  goods 
procured  by  a  factor  by  his  be* 
ing  intrusted  with  an  invoice  of 
the  goods,  although  the  invoice 
showed  that  the  goods  belonged 
to  the  shipper.  Cartwright  v. 
WUmerdm^,  521 

t 

.  2.  The  &ctor's  making  a  ware- 
house entry  at  the  custom-house, 
taking  a  warehouseman's  receipt 
and  transferring  it  with  authority 
to  make  the  withdrawal  entry 
at  the  custom-house,  enable  the 
pledgee  to  reduoe  tiie  property 
to  his  possession  as  effectnidly  as 
a  onsiom-house  permit,  and  are 
equivalent  thereto  as  a  security 
under  the  act  id 

3.  The  pledgee,  acting  upon  the 
fidth  of  documents  which,  accord- 
ing to  the  course  of  business,  were 
sufficient  to  transfer  the  property 
in  goods  warehoused  subject  to  ' 
duties,  sjmI  wfaidi  contain  nothing 
to  indicate  any  title  out  of  the 
pledgor,  is  not  bound  to  inspect 
the  warehousing  entry  which  is 
retained  at  the  oustom-hoose,  and, 
in  the  course  of  business,  would 
not  be  in  possession  of  the  owner 
of  goods  which  he  had  himself 
imported.  til 
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^W 


4  It  is  oiittoocWTy  that  the  fria* 
'  cipai  ihwld  lucre  intraeted  his 
ftctor  with  IbA  ideaticsl  oTidenoe 
of  titlo,on  the  &ith  of  whioh  he 
procures  »  losik  Intniating  him 
irith  the  prinmcy  doeoment  is 
ti|uivsleai  to  intrusting  him  with 

,idl  ethers  whieh^  in  the  wdiosry 
OBage  of  trade,  grow  oql  of  it^  id 

&  Thai  the  pMge^  «4  the  dett- 
Tory  of  Ihe  deomaenterjr  miwi- 
veats  tbsfeoti  are  aspented  by 
SMie  inter?«l  of  tiae^  ieae  eth- 

.  enviie  impocta»t  &att  ae  is  may 
nise  »  sttspieion  thai  te  giving 
security  waa  an  sfterthongliL   id 

ib.  €kods  m  waceheeai^  snl^eat  ie 
be  witiidrawtt  at  pieawuw  b^  a 
fretor,  on  diseharging:  the  lien  of 
gflwsmaeni  te  datiea^  mey  be 
n^Btfded  as  in  his  posseaaon,  so 
as  to  auppevt  a.  pledge  Ibewef 
mede  by  him,  independent  of  the 
pfoviaioaa  of  the  aet  in  SQgatd  to 
docnmeataryerideneeaof  tttfe.  id 

t.  Jl  shipping  bin,  executed  by  the 
owner  of  property  and  of  the  m- 
nal  boat  on  which  it  is  laden  for 
transportation,  stating  that  it  Is 
So  be  d^vered  as  addressed,  yit., 
*  Account  J.  f,  M.,  care  of  Oows 
&  Cvji7  though  not  signed  by 
(he  master  of  the  boat,  nor  con- 
taining any  words  of  negotiabili- 
ty, is  substantially  a  bill  of  ladbig, 
and  tfeete  tbs  title  le^  the  ge«da 
in  the  same  manoar  a*  i£  il  were 
in  regular  form.   Anaf^T.  tfreen^ 

638 

8.  Under  sncha  bill»  Dows  &  Gary 
ere  the  consignees,  and  have  a 
Hen  under  the  ftctors^  act  (ohaf. 
179  of  1830),  in  zeeipeci  to  any 
money  advanced  by  them  to  J. 
KM,  id 

Smith.— Yoi..  Z.  85 


8.  3- sMHie  that,  at  coAmon  bw 
and  independent  of  the  faotsira' 
act,  the  tiaDs&r  of  a  bill  of  ledipg 
to  S' ieeo^jftit  holder  woald  tn«e- 
fer  the  title  in  the  same  manner 
asatransfer  of  the  goods,  although 
the  bill  had  been  obtained  from 
the  owner  of  the  property  by 
fraud,  /^touw  ▼.  Arrm  (16  N.  T^ 
325),  in  this  reipoot  questioned. 

id 


FQBSiaN  LAW. 
&e  Obmruov  of  Iuliol 


^GoBPORAnov,  1,  2. 

FRAUD. 

1.  Though  the  onussion  of  a  pur- 
chaser of  goodv  for  credit  to  die- 
close  his  insolrency  is  not  necsfr- 
sarily  frauOulBiily  yes  If  the  pur- 
chase be  made  with  a  preconceived 
deaiga  not  tv  pi^j.itfiKe  fiend 
AfMaQHdb-Ti  iiijfhrf  188 

2.  Such  deaign  may  be  inferred 
by  the  jury  from  the  circumsten- 
ces  and  conduct  of  the  vendee^ 
not  only  in  req^ect  to  the  sab  in 
question  but  in  other  oontempo- 


SbtfAonoir,  4,  6. 

Debtor  Aim  OhiDiTon. 
HosBAVD  AXD  Win,  9,  IL 


FKAUM,  BTlLTVn'09: 

I,  A  snbBQciBtloa  by  tl^.  sflBtttef 
i     the  psrty  to  be  charged  issttfB^ 


] 
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meat  under  tiie  statute  c^  frmuds, 
thoag^  the  name  or  existence  of 
a  principal  does  not  appear  npon 
tbeinstninient  2>yi(mv  t.  ITbtmt- 

•M^  67 


GUARANTY. 

L  A  oontract  to  be  *^  accountable 
that  B  will  pay  you  for  glass, 
paints,  &a,  which  he  nsy  require 
in  his  business^  to  the  extent  of 
fifty  doUara,'*  is  a  continuing  gua- 
ranty. The  limitation  is  not  of 
the  credit  to  B,  but  of  the  extent 
of  the  guarantor's  liability.  Rindge 
r.Judtan^  64 

2.  The  doctrine  of  Gaie$.  r,  UeXee 
(3  Kern.,  232),  reaffirmed.        id 


K 

HKJHWAT. 

L  A  highway  cannot  be  laid  out 
<OTer  grounds  acquired  by  a  rail- 
road corporation  for  the  site  of 
an  engine-house,  &c.,  necessary 
for  its  use  at  a  station.  Albany 
Narihem  R  R  Cb.  t.  BrounuH 

345 

fL  An  injunction  suit  will  lie  to 
restrain  highway  commissioners 
fit>m  taking  possession  of  such  a 
site.  id 


8.  It  seema  that  an  iigonotion  suit 
will  not  lie  in  a  case  where  the 
commissioners  would  have  the 
right  to  lay  out  a  highway,  but 
Ikil   to   acquire  jurisdiction,  or 

'  where  their  proceedings  were  ir- 
ngnlar.  id 


4.  Ckoundadjoinhigasaw-nuniad 
used  fbr  piling  logs,  but  vrhom 
limits,  are  not  fixed  by  fences  or 
other  visible  marks,  nor  by  defi- 
nite occupation,  is  not  within  the 
stotute  (1  R.  a,  p. 514, §57) pnn 
hibiting  the  laying  out  of  publio 
roads  through  mill-yards.  PeopU 
Y.Kmgman,  '  568 

6b  ItisthedtttyofthecommissioD- 
erS)  in  laying  a  highway  orer 
such  ground,  to  leave  a  sufficient 
area  for  the  use  of  the  mill-owner, 
and  their  discretion  as  to  the 
quantum  is  not  reyiewable  in  any 
other  proceeding.  H 

a  Theditdiorcaiialbywhidithe 
water  is  conducted  to  a  mill  is  not 
a  building,  fixture  or  erectaoo, 
within  the  meaning  of  the  statute. 
A  highway  may  be  laid  along  it 
comprehending  it  in  whole  or  in 
part  within  the  limits  of  the  road ; 
but  if  necessary  to  work  the  road 
to  its  entire  width,  it  mxnt  be  by 
eo  constructing  a  roadway  over 
the  channel  as  not  to  obstruct  the 
flow  of  water. 


7.  It  is  not  essential  to  a  highway, 
at  common  law  or  under  our  sta- 
tute, that  it  be  a  thorough&re. 
A  road  may  be  laid  out  by  the 
public  authority  which  has  no 
issue  at  one  extremity,  and  abuts 
upon  private  ground.  id 

jSm  Consu'f  u'iiowal  Law,  6. 


Kmairai. 


HUSBAND  AND  WIFR 

1.  A  confbssion  of  judgment,  with- 
out action,  by  a  married  woman, 
is  void,  although  the  considera- 
tion be  money  borrowed  for  and 
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075 


■Ifiliad  to  Uw  inprwmmni  of 

,  har  Mpanli  wlate.     WaUrmi  ▼. 

Ahrahamif  72 

i  When  husband  and  wife  unite  in 
confessing  a  judgment^  it  may  be 
retained  as  good  against  the  hua* 
band,  though  void  as  to  the  wife. 

id 

8.  At  oommon  law,  a  husband  is 
entitled  to  the  personal  property 
and  choees  in  action  of  his  wife, 
and  they  are  Tested  in  him  at  her 
death,  whether  reduced  to  posses 
sion  or  not,  in  virtue  of  his  marital 
right,  and  not  of  his  right  to  ad- 
ministration. Bjfd&TY.  Hulas,  372 

4  The  sUtutes  of  1848  and  1849, 
fbr  the  protection  of  married  wo- 
men, gave  no  power  to  the  wife 
to  dispose  by  will  of  property 
acquired  by  her  before  the  passage 
of  the  acts,  or  of  the  interest  ac- 
cruing alter  the  acts  upon  motiey 
previously  given  to  her,  or  of  the 
prooeeds  of  bar  own  labor  which 
her  husband  pennitted  her  to  re- 
ceive, manage  and  invest  in  her 
own  name  and  as  if  it  were  her 
own  property.  id 

6.  Evidence  of  such  a  course  of 
dealing  by  the  wife  with  personal 
property  bequeathed  to  apd  earned 
by  her,  and  her  husband's  decla- 
rations that  she  could  give  her 
money  to  whom  she  pleased,  only 
establish  an  omission  to  exercise 
his  marital  rights  in  her  lifetime, 
and  do  not  imply  a  relinquishment 
of  his  rights  in  case  of  survivor- 
ship, id 

0.  A  wife,  by  allowing  ohattds  be- 
longing to  her,  aiid  whioh  remain 
in  ipscM,  to  be  employed  by  her 
husband  in  the  carrying  on  of  a 
business  for  their  common  benefit^ 


does  not  dsifote  Ifaem  to  ker  Ima- 
band  so  as  to  render  them  liable 
ibrbis4Bbta.    Sharnum  t.  BldtTf 

381 

7.  Otherwise,  it  seenUf  as  to  articles 
used  by  the  husband  as.  merchant 
dise,  whether  %  part  of  the  goods 
belonging  to  the  wife  before  mar- 
riage or  purchased  out  of  the  earn- 
ings and  accumulations  of  the  busi« 
iV  Allkit,  J.  id 


8.  An  assignment  by  the  wife  of 
the  goods  and  chattels,  "  as  well 
as  all  chdail  and  demands  for  any 

'  portion  of  them,**  is  valid,  and  car- 
ries the  right  of  action  for  the 
taking  by  a  creditor  of  that  part 
of  her  property  which  remained 
tn  apieie  and  was  not  made  mer- 
obandise,  though  used  by  the  hna- 
baadin  his  business.  id 

9.  A  husband,  indebted  to  his  wife 
in  the  sum  of  one  thousand  five 
hundred  doUars  and  interest^  fix* 
property  which  bdonged  to  her 

■ft  law,  «Dd  m  ihm  liMrliwir  sum  Of 

two  thousand  dollars^  with  inte- 
rest^ for  which  equity  would  hftve 
regarded  her  aa  a  eraditor,  trans- 
ferred to  the  wife  property,  real 
and  personal,  to  the  vdue  of  six- 
teen thousand  dollarsL  Such  trans- 
fer, it  seems,  is  not  to  be  regarded 
as  voluntary.    BabooA  v.  EAUr, 

623 

10.  But^  if  voluntary,  the  husband 
retaining  property  of  the  value  of 
ten  thousand  dollars,  and  being 
indebted  in  only  the  sum  of  nine 
hundred  dollars,  there  is  no  legal 
presumption  of  firand,  but  the 
question  is  one  of  Ihct  id 

11.  The  intent  to  defraud  must  be 
inferable  from  the  oironmstanees; 
and,  if  the  feeU  show  that  th* 


IVBXIZ. 


9Mtvutat  apon  Hi*  mifo  wm  a 
proper  and  romonMB  ODe,  ift^the 
iMttdttM  of  tlie  hmbiiid'a  atUte 
At  the  time,  it  will  not  be  inyali- 
dated  by  hie  mibeeqaent  miMty 
to  pay  a  debt  then  ezktipg.      id 

jSb  OoMmor  or  JUimi. 


As  DAiuan,  i. 
HiaHWAT,  2;  3. 

INBUItAlfCaB  (MABINS). 

1.  1.  aariae  polioy  of  liiMmioe 
<<apon  the  whole  iaeUc^^  Ito^  of 
a  veiae],  oontaining  a  warranty 
UMit  ^^tlie  propwiy  is  #ee  from 
aQ  lieM^"  paral  effidenoeia  admia- 
aUrie  that  the  property  inaofod 
m^  the  owner's  equity  ofT«de«ip- 
ttOQ  in  Quo  vewul  ¥tbUb  waa  antH 
jM  to  eertaia  mortgagea  known 
40  *the  insurer.  BUMHr.  Nkih 
€(K,  302 


%  Vheexiatenoeofsaohmortgiiges 
k  no  baeaoh  of  «tha  waRIi^.   id 

See  SBAimr'a  Wiom. 


TUDGMENT. 
See  €oimiOT,  8,  4. 

JTJDGMSNT  BY  CONFESSION. 

1.  ic  Judgment  by  confhssion,  en- 
leiad  npon  an  hisulBcieitt  atate- 


manA^^hata0tlmpeaobDdlbr#otaal 
'  fiandy  IS  good  aa  l^tween  tkao  yr 
ties.    MtOer  ▼.  .fibr^  110 

J2.  Where  the  property  of  the  de- 
ftndaat  has  been  sold  under  ea 
ezecntion  upon  such  a  judgment^ 
the  purdiaser^s  title  cannot  be  im- 
peached by  a  creditor  haTing*  no 
JiidgiMiktorlMli  o<!ith0|>iqp€ifi7 
At  tba  tia»a  of  A*  ttfry.  id 

&  £  jndgmeai  kj  oopftasioa  ia 
valid-  aa  liaiwaea  the  paviiea^ 
tfaoogh  the  atatement  cm  whadi 
it  is  founded  does  not  ooaform 
to  the  Coda  in  setting  forth  the 
ori^n  and  partioohn  of  the  in- 
debtedness.   NMbaium  t.  JSr0Sm, 

325 

4  8uoh  a  judgment,  therefore,  up* 
on  proof  of  i^  h<ma  JIdee,  autlio- 
riaes  the  creditor  to  impeadi  a 
^widdent  transfer  by  ha  debtor. 

id 

H  A  statement,  it  seems,  ia  aoffi- 
eient  under  the  Code,  which,  af- 
ter declarittg^iai  the  {daintiff  had 
sold  and  delivered  to  the  debtor 
hu^  quantities  of  meat  in  1854 
and  1855,  aterred  that  there  was 
justly  due  him,  upon  such  aalei^ 
a  balance  of  |2,114,  with  ioteoest 
from  January  18,  1855.  id 

8.  A  statement  is  soiUcient  to  an* 
thoriae  the  entry  of  judgment  by 
confession,  und^r  section  383  of 
the  Code,  which  seta  fort^i  that 
"  the  plaintiff  has  this  day  indoTBed 
my  notes,  payable  at  bank,  for 
#6^000  in  idl,  for  asy  aoooaoimo- 
datiop,  and  ^  eaajbla  me  ta  ne- 
gotiate aaid  notss,"  witiioat  ^y  > 
fortber  dwsriptJQn  id  Aa  meiiBL 
MofUcmM  T.  Neikm,  513 
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tuesncB  09  ran  Buum 

1.  The  return  of  a  jnstioe  of  the 
lieaee  to-  •-  ovtiomi,  tade^  the 
Code,  mutt  oootem  ett  the  testi- 
mony FeestTtd  bf  Un.     Oeiitf 

2.  Where  •  justiee's  retarb  sets 
fbrth  evidenoe  in  detail,  it  is  to  be 
oonsidered  as  stating  the  whole 
testimony,  unless  the  contrary 
distinctly  appears.  ti 


LIBEL. 

1.  ThesUlttte  (oh.  130  of  1864)  ex- 
empting from  proseeution  for  libel 
the  publishers  of  legislatiTe  de- 
bates, Ao,  is  i»08pective  only, 
and  is  no  defence  for  a  publication 
prior  to  its  enactment  Sanford 
T.  BmneU,  20 

2.  The  publication  of  a  slander  ut- 
tered by  a  morderer  at  the  time 
of  his  execution,  is  not  privileged 
either  under  ibat  statute  or  at  the 
comxtKffi  law.  ^ 

3.  Tli»8tatiitei«lataBonfyto6tato- 
ments  ma4e  in  judfasislj  legislaliTe 
or  adnliniamttfe  biMteiacxecu- 
ticBofaomepeJblieMy.         id 


As  B&mofff  Law,  2. 


L  Ohaptte  S7o  of  18^2  nqm^' 
tin  mkiiig  by  tax  on  tbeio^rnof 
Genoa  of  the  interest  on  eii<ain 
bonds  of  that  town,  the  money  to 
be  received  and  paid  to  the  bond- 
brideril)y  eeramissiooers  ai^int- 
ed  for  that  porpoee.  ^  money 
having  been  raised,  U  mm»  that 
mandamus  to  the  commiasioiiem 
is  the  proper  remedy  to  enforce 
payment^  and  not  an  action  against 
the  town.    Ptoj^  ^.  Mtfod^    114 


IfABTFIMB  LATW. 
/8W  SsAim's  Wi 


MA8TKS  KSCQ  SfflttASf  * 


1<  ▲  iMSlsr  is  rc^ppii^h  i»  Wt 
aevT(SBtfo4B9Uffiesieeeit«dbgr  the 
kMer  *«m  deieets  iathe  \nm»% 

which  the  master  knew,  or  oug^ 
to  iMive  known.    Bt^Xx  tM^y 

%  JJsW,  aooordingly,.ti»at  a  gill  in- 
JBwd  by  the  M  of  a  priTy  attached 
in  an  insecure  and  dangerous  man- 
ner to  the  factory  in  which  die 
was  employed,  may  recover  dam- 
ages from  the  emi^er.  tf 

3.  The  case  of  %mMr  V.  Jftfito 
(71  ©if,  0.  L.,  326),  4ineationed. 

iSw  Nrauonroi,  3-8. 


lfOB90AaB  OF  OHATTlmi. 

L  An  agreement,  upon  thejnortr 
l      gagft.  of  fhltts'ft  that-the  mortr 


078 
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gagor  ahaU  keep  possenon  and 
reUil  the  godde  for  oeah  only,  pay* 
ing  oTer  the  money  to  the  mort- 
gagee, is  not  firaadolent  in  law, 
hat  presents  a  question  of  good 
ftith  for  the  jury.  F»rd  ▼.  WU- 
Uana,  359 


MORTGAGOR  AND  MORT- 
GAGES. 

1.  Where  land  is  ponveyed  subject 
to  a  usurious  mortgage,  which  the 
grantee  assumes  to  pay,  the  mort- 
gagee acquires  a  right  to  an  ap- 
propriation of  the  land  for  that 
purpose,  which  cann6t  be  ilivested 
without  his  assent  Boaiky  ▼. 
Arruofi,  170 

%  Eddy  accordingly,  that  a  subse- 
quent arrangement  bet#een  the 
parties  to  the  deed,  whereby,  as 
between  them,  it  became  a  mere 
quitclaim,  was  inoperattre  to  open 
^e  defence  of  usury  to  the  gran- 

id 


Z.  Qumrt,  howeyer,  whether  the 
personal  liability  aasumed  by  the 
grantee  is  not  discharged  by  the 
release  of  his  grantor.  So  held 
in  the  Supreme  Court,  and  the 
question  not  passed  upon  by  this 
oourt  id 

4.  A  mortgagee  may  maintain  a 
personal  action  against  a  grantee 
of  the  mortgaged  premises  who 
has  assumed  to  pay  the  incom- 
branoe.    BufY  y.  JE^en,  178 

6.  He  may  pursue  this  remedy 
without  foreclosing  the  mortgage 
■ad  without  joining  the  mortga- 
gor as  defendant  id 

/SmDbb),  I,  2. 


MUTUAL  nilHURANCB  OOM- 
PANDBCS. 

1.  A  note  giyen  to  a  mutual  fire 
insurance  company,  organized  un- 
der the  general  law,  as  one  of  the 
notes  required  by  the  statute 
(chap.  308  of  1849)  to  make  up 
its  capital,  is,  in  legal  effect^  pay- 
able on  demand,  ue^  aiii$ daie, 
though  by  its  terms  payment  was 
to  be  made  at  such  times  and  in 
audi  portions  as  the  directors 
might  require.  Sawland  y.  £2- 
mondg,  ^     307 

2.  No  actual  demand  is  necessary 
in  respect  to  such  a  note.  The 
statute  under  which  it  is  giyen 
fastens  on  it  the  character  of  a 
note  payable  absolutely,  or  a{  the 
mere  will  of  tlie  holder.  id 

3.  The  statute  of  limitatk>ns  begins 
to  run  against  such  a  note  at  the 
time  it  is  giyen,  and  is  a  good 
defence  at  the  expiration  4:»f  six 
yean  from  that  time.    '  tci 


N. 

K£GLIGSNCEL 

1.  A  contract  between  a  railroad 
corporation  and  a  gratoitous  pas- 
senger, by  which  the  former  is 
exempted  fimn  liability  under  any 
dreumstances  of  the  negligenoe 
of  its  agents  for  any  injury  to 
the  passenger  is  not  against  law 
or  public  policy  and  is  yaUd.  TfUb 
V.  N.  T.CRR  Co.,  181 

2.  It  is  immaterial  whether  the 
ne^^gence  of  the  agents  be  slight 
or  gross.  The  supposed  distino- 
tioQ  between  different  degrees  of 
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B0||^g«Doe,  in  rtiptot  to  th*  liabi- 
lity of  oommoD  cwrieni  discarded 
•M  iUuaory  and  impracticable,    id 

8.  A  raOroad  oorporatioii  cannot^ 
hj  contract)  exempt  itaelf ^m  lia- 
bility to  a  pasfienger  for  damage 
resalting  from  its  own  willful  mia- 
ooijidoc^  or  recklcMneaa  which  is 
equivalent  thereta  JPrMu  t. 
TheSai^  196 

• 

4  But  in  respect  to  a  gratuitous 
passenger  it  may  contract  for  ex* 
emption  from  liability  for  any  de- 
gree of  negligence  in  its  senrants, 
other  than  the  board  of  directors 
ot  managers  who  represent  the 
oorporatjon  itself  for  all  general 
purposes.  id 

5.  Whether  the  corporation  Is  Ha- 
ble  to  a  free  passenger,  so  con- 
tracting, for  negligence  in  the 
construction  of  the  road,  as  upon 
an  implied  guaranty  of  its  secu- 
rity, when  the  miaoonduct  from 
which  the  injury  resulted  was  that 
<^atrackma8terwho^knowlD8ly,  ^ 
QSed  rotten  material  in  building 
abridge,  there  being  no  eridence 
•  that  it  was  known  to  the  superior 
managing  officers:  Qtusn,       id 


6.  B  aaems  that  the  owner  of  cattle, 
transported  for  hire  on  a  rsilroad, 
and  who  goes  along  in  charge  of 
them,  nnder  a  contract  that  "the 
persons  riding  free  to  take  charge 
of  the  stock  do  so  at  their  own 
risk  of  personal  injury  from  what- 
CTcr  cause,"  is  not  to  be  regarded 
as  a  gratuitous  passenger:  Ar 
Wbioht,  Dmo  and-DATin^Xs. 
amUhT.  The  8am$^  222 

7.  Whether,  ss  to  one  who,  in  the 
manner  stated,  gives  some  con- 
sideration for  being  carried,  a  con  - 
tract  is  valid  which  aims  to  ex- 


empt the  earner  from  liability  for 
damages  resulting  from  the  nag-- 
ligence  of  his  servants:  Qumn, 

id 

8.  The  owner  of  cattle  traveling  in 
diarge  of  them  under  such  a  oon- 
traot,  and  paying  no  independent 
consideration  for  the  conveyance 
of  himself;  was  injured  by  the 
gross  negligence  of  an  agent,  ef 
the  carrier  in  nsing  an  unfit  and 
dangerous  car.  The  carrier  was 
held  liable,  by  «  divided  court* 
four  of  the  ju4gas  going  on  the 
ground  that  the  contract  for  ex- 
emption from  liability  was  void, 
as  against  public  policy;  and  the 
fifth,  that  the  negligence,  as  it 
respected  the  machinery  of  trans- 
portation, is  imputable  to  the  car- 
rier himsd£  id 

9.  A  party,  claiming  to  have  been 
injured  by  the  negligence  of  ano* 
ther,  must  fiul  in  bis  action^  ubIssb 
it  i^pear  that  he  was  free  ft^pm 
any  negligenoe  without  which  the 

•iajttpy- wnnld  nrtt  Imy  lin|niiif>d 

The  greatest  negligence  on  the 
part  of  the  defendant  will  not 
ouie  the  defect  of  the  least  nsg- 
Ugence  contributing  to  the  injury 
on  the  plaintiff's  part  FSUi  t. 
JSudion  Bk$r  R  R  Oo^       490 

10.  Cases  of  negligence  form  no  ex- 
ception to  the  rule  that  it  is  the 
judge's  duty  to  nonsuit  w^ere  a 
verdict  for  the  plaintiff  would  be 

.deariy  against  the  weight  of  evi- 
dence, id 

11.  One  driving  in  a  highway  across 
a  railroad  is  guilty  of  negligence 
fatal  to  an  action,  if  he  doe^  so 
without  looking  for.  a  train  whioh 
he  would  have,  seen,  or  listraing 

.  for  signals  of  its  Sfprosd^  which 
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ht  ^mfdd  Iww  ktard,  In  Uim  to 

12.  It  ifl  also  Budx  negligence  in  one 
knowing  the  position  of  the  ndl- 
lOsA  MM  tlie  frMjnent  pwwuge  of 
^IniBi^  to  ip|»Meh  ^  craaing  at 
«eh  qpeed  as  to  he  onalfle  to  Mop 
hii  hofaee  hefivre  'aetrnfly  getting 
upon  the  'trade  1%  is  error  to 
'  reAne  so  to  oLaigo  ^thont  tiie 
'^naliflcttlSon  that  the  defendant 
ttuet  hare  nsed  proper  precaa- 
tUms  to  notiQr  tkvreieni  of  the 
^iproich  of  a  tnia  id 


1&  A  |NW9iiger  «r».poistoi  tf^an 
pgMi  of  tfaa  eantor  to  *  tain  then 
itonittag  in  hifl  ri|^  at  «ne  uttch 
WJUddoeawyhimtolyeM.  9hat 
Mn,  «fWBr  nmniiig  one  hsndred 
and  fifty  miles,  daiaetod  to  % 
branch  road  not  passing  through 
I^otts,  bnt  was  Mowed  an  hoar 
iften^tfds  hj  another  train  wUch 
paitofld  tfarottgfa  Lyons.  J9Ue^that 
the  peasengerwasinfiMAt  txrbeing 

''inisearried,  i^at  orhcifere  reach- 
ing 4ho  point  of  direrganoe,  (he 

'carrier  osed  sodi  means  as  woold 
have  conreyed  to  a  trayder  of  or- 
iflnaryintelligenoey  nsing  rskson- 
•able  eare  and  attention,  infoima- 
Mon  of  the  neeesnty  of  hlstra^ 
Ibrring  himself  to  the  seoondtrain. 
.  BosrherY.N.  T.  OmMRaOrood 
(h,  599 

14  g'the  twwalDr,  wMhamt  ftftK  on 
Us  part,  paased  the  pmt  of  di- 
^onenea,  balwasappsisadof  his 
-error  and  reqneaied  to  ttk»  a 
letom  train  on  which  he  would 
hsre  been  earried  free,  in  seaaon 
to  har?e  reaped  »  train  which 
would  have  sairied  him  to  Lyons 
irithont  delay,  his  refbsal  to  do  ao, 
and  peiilslli^^  in  yamajning  ilpon 
^tharwMaig'tMln,  mmAm  hiaa  a 


Hwoov. 


ilHleto^oeCnn  von 

Id 


^Damaoo,  2-4. 

Miami  aitd  SnrriMy. 

NUISAIfCaE. 

L  WheM  kBdhaabsenldhai'ftr 
atompike,  and  cftenfraHa  tmu- 
ferred,  by  legialattve  anthorfty,  to 
a  railroad  company,  withoolOM- 
penaation  by  the  lattw  to  the 
owner  of  the  he,  ho  mgr  mun- 
tain  sucoessiye  actions  fivr  dama* 
gea  reaultmg  from  aoch  ooaopa- 
tion,  aa  a  continning  nniaanoe. 
Malum  Y.IlT.aRRO(K,W 

2.  The  use  of  the  land  lbr«nfl- 
road  ia  totally  diJBEbr«ai  from  that 
public  tight  of  paaaage  for  whidi 
hi|^waya  were  deaigned.         H 


P. 

PAETKEESHIP. 

L  leal  eataae,  aoqiriwid  with  part- 
uanhi^  effbeta  in  edteoting  debts 
due  tha  firm,  althoogk  ao  con- 
veyed aa  to  make  the  partoers 
topant»4n*common  at  law,  is,  in 
eqnily,  considered  aa  converted 
into  personalty,  fat  the  purpose 
of  sobjecting  it  to  the  debts  of  the 
inn,  in  pnlerence  to  those  of  the 
individaid  partoers.  CMtumh  v. 
Read,  506 

B.  When  notue  of  duaiga  of  ina 
Biaafriarelail  qm  to  anoneiato 

<%  retiring  partner,  aich  ohi^ga 
most  show  that  he  has  withdrawn 
from  the  boshieaB.  A  change  not 
indicating  thisis  insoflieieDt  to  pot 
wsHeta  upon  in^iniy.  aim.  xwmi 
Tkmd  6b.  V.  ITortoi^^ 


r 
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brothersi  under  111*  flrm  of  Wor- 
tendyke  BrotiMTi;  vtHre^  and, 
ktin^  ^QWMdid  \ff  H.,  tto  firm 
was  changed  to  Wortendyke  Bro- 
thers is  Co.,  —  Edd,  that  a  dealer 
with  .the  firm  wis  warranted  in 
lasiming  that  aU  the  former  part- 
ners remained  in  the  bosinefls, 
and,  mitil  notice  to  the  contraiy, 
the  brother  who  had  retired  oon- 
tinnedlinUe.  id 

1  Where  thase  is>«e  sgnciment  to 
the  contrary,  each  partner,  after  a 
dlBSolation,  poeeeeses  the  same 
authority  to  adjust  the  afiairs  of 
the  coDoem,  by  collecting  its  debts 
and  disposing  of  its  property,  as 
before  the  dissolution*  Moibm$ 
T.  ISiHer,  670. 

&  This  right  is  not  lost  by  the  fiM^ 
that  the  partnership  debts  are 
paid;  nor,  daeefM,  does  it  depend 
upon  the  state  of  the  aooouats 
between  the  partners,  at  allewnts 
not  as  against  persona  harn^^ao 
notice  of  the  fact  id 

jSie  AooofTMT. 


PAYMENT. 

1.  Aft  agreement  between  the 
payee  of  a  note  and  the  maker, 
made  with  the  assent  of  the  lat- 
ter's  partner,  to  apply  the  indebt- 
edness of  the  payee  to  such  maker 
and  his  partner  in  paymfot  of  the 
note,  operates-wi  prrnmH  as  a  sst- 
isfiifttion  of  the  note  jm»  iamto^ 
Jkmis  T.  Sjpmuetf  386 

2,  Whether  the  assent  of  the  part- 
ner was  necessary  or  material: 
Qtuare,  id 


S9B  AsBosnuiiT,  1. 
Smith. — ^Vol.  X. 


FLAliCSOAD  ACT. 

L  Under  the  geoerm^ptankroad  act 
(ch.  210  of  1847),  those  only  who 
subscribe  the  articles  of  assode- 
tion  are  entitled  to  stock  or  com* 
peUaUe  to  p^  for  the  eame. 
Pougkka^m  S  SaU  I\rini  PUmk" 
road  Cok  %.  Chf^fn,  150 

2.  Tbe  preliminary  subscription  and 
other  steps  prior  to  the  signing 
of  the  articles  of  association  are 
provisional  and  inchoate,  creating 
no  fixed  right  and  imposing  no 
obligation  on  the  parties.        .  id 

3.  II  teems  that  one  otherwise  lia- 
ble as  a  corporator  would  not  be 
discharged  by  reason  of  the  legis- 
lature's having  extended  the  time 
for  laying  plank  and  permitting 
the  corporation,. in  the  meantime^ 
to  act  and  collect  tolls  as  a  turn* 
pike  company.  Per  Dmo,  J.   id 

IIiBAHNa 


1.  Tho  nwni>raViip  Af 

note  by  the  plaintiff  is  sufficiently 
shown  by  the  evennent  of  its 
making,  indorsement  and  deli- 
▼ery  to  him  before  maturity,  for 
a  Taluable  consideration,  though 
ooupled  with  th^  statement  that 
it  was,  ''by  the  Bank  of  Oom- 
merc^  in  the  city  of  New  Yorl^ 
which  then  held  the  same,"  pre- 
sented for  payment  at  another 
bank  in  that  city,  where  it  was 
payable.  Ihamen*  andMMamU 
Bank  of  OtnesM  y.  Wadaworih. 

647 

2.  The  statement  in  respect  to  the 
Bank  of  Commerce  imports  only 
a  holding  as  the  plaintiff's  agent 
for  collection,  and  notowaerafaip. 

id 

066  Aemv,  8,  4^ 
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INDEX. 


PLBDGK 
<Sw  FAOioBa*  AoT. 

a 

PRAGTIGR 

1.  Where  the  oompUdnt  prays  for 
the  spectflc  performanoe  of  a  con- 
tract to  oonrey  lands  or  for  dam- 
ages»  bat  shows  that  the  defendant 
28  incapable  of  oonyeying,  and  the 
parties  go  to  trial,  the  court,  under 
the  Code,  is  not  to  dismiss  the 
complaint)  but  to  retain  the  ease 
for  the  purpose  of  awarding  dam- 
ages.   BarhwY.SDoUf  40 

2.  It  is  no  ground  for  reTersing  the 
judgment  in  such  a  case  that  the 
trial  was  by  the  court  without 
jury,  where  it  does  not  appear  in 
the  case  that  the  otgection  was 
taken  at  the  trial  id 

PBINOIPAL  Ain)  FACTOR 
3m  Vaotom^  Am, 


QUO  WAKRA2JT0. 

1.  The  questioil  whether  a  town  has 
been  legally  erected  may  be  tested 

•  in  an  action  in  the  nature  of  quo 
warrantb  against  one  claiming  to 
exercise  the  office  of  supenrisw 
of  sudi  town.  pBoph  y.  (hrpen^ 
«r.     .  86 
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RAILROAD  CORPORATION. 
iSM  ComnnmoirAL  LaW|  4-6. 


As  CoaroiuiMMi. 

HlOHWATi  L 

NMuonroi. 

RSLEASK 

Se$  MonoAooB  Aim 
on,  2,  3. 

RBS  JTJDIOATA* 
Sm  GomBMPT,  3,  4 
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SALE  AND  DELIVERT  Of 
CHATTSL& 

1.  The  yendee  of  goods  which  had 
come  to  his  possesuon,  ascertain- 
ing his  insolyency,  deposited  them 
in  warehouse  subject  to  the  order 
of  the  yendor,  and  notified  him 
chereof  by  letter :  before  the  yen- 
dor  had  dgnified  his  assent,  the 
goods  were  attached  by  another 
creditor.  JETeU;  that  the  title  of 
the  yendor  preyailed.  Stmievtmt 
y.  Oner  J  638 

2.  The  deliyery  to  the  warehouse- 
man was  a  rescission  of  the  odn- 
tract  of  sale  by  the  yendee,  and 
the  subsequent  assent  of  the  yen- 
dor relates  to  the  time  of  such 
deliyery :  Per  Smith,  J.  •^ 

8.  An  aotusl  assent  to  the  reeob- 
sion  by  the  yendor's  agent  is  to 
be  assumed  in  support  of  the 
judgment^  upon  a  statement  of 
facts  m  harmony  with  such  actosl 
assent^  and  the  absence  of  sny 
fiusts  tending  to  repel  such  pre- 
sumption: Par  Dmo^  J.         ^ 
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At  FA4TfpB8*  Aor. 
Fhaud. 


SBAMSirS  WAGES. 

L  Vhft  owner  of  a  ship,  hftving 
diartend  her  for  a  Toy^ge,  effec- 
ted insuranee  upon  the  freight^ 
earned  or  not  earned.  The  ship 
was  wrecked  near  her  port  of  dift- 
oharge,  and  the  insured  abandoned 
the  freight  to  the  underwriter. 
The.  seamen  sayed  from  the  rig- 
ging, &a,  enough  to  pay  their 
wages,  and  also  part  of  the  cargo, 
'  on  which  the  freight  was  enough 
to  pay  their  wages:  ffMy 

1.  That  the  seamen  were  en- 
tided  to  wages  for  the  Toyage, 
and  not  merely  from  the  time  of 
the  casualty.  They  take  their 
pay  as  wages,  and  not  as  sal- 
vage. 

2L  The  wages,  upon  the  aban- 
donment, became  a  charge  upon 
the  ship  and  owner,  in  4&xane- 
ration  of  the  freight    J)anul$ 
*      T.  AdaniieMuL  Im.  Co^     447 


SHIPS  AND  VESSELS. 

« 

iSbe  IifSUBAiroE. 
Skamih's  Waoks. 


SPEGIFIG  PERFOEMANGE. 
See  AoBmaMT,  1,  2. 

GOBPORATIOK,  3. 

pBAcnoi,  .1. 


STATUTES,   CONSTRUC- 
TION OF. 

1.  The  irtatnte  (ch.  ^0  of  1847) 
mfViffg  a  company  which  owns 


a  raihxMid  connectmg  with  one  or 
more  other  roads^  and  receiyes 
freight  to  be  transported  to  a 
place  on  the  line  of  a  road  thus 
connected,  liable  as  common  car- 
riers for  the  delivery  thereof,  ap- 
plies as  well  where  one  of  the 
connecting  roads  is  wholly  be- 
yond this  State  as  where  all  are 
within  it  BurUi  ▼.  Bi^mlo  and 
State  Line  R.  R  Ch.,  209 

%  The  statute  not  only  imposes 
the  duty,  upon  the  company  un- 
dertaking it^  of  dehrering  the 
goods  at  the  place  of  destination, 
but  enables  it  to  make  a  special 
contract  for  their  detiTcry  in  a 
limited  time.  ^ 

3.  EM,  accordingly,  that  a  com- 
pany whose  road  terminated  at 
the  boundary  of  this  State,  where 
it  connected  with  a  chain  of  roads 
running  through  Pennsylvania, 
Ohio,  iic,  was  liable,  under  its 
special  contract,  for  the  delivery 
of  goods,  in  three  days,  at  a  point 


roads. 


4.  B  Mtmt  that  such  special  contract 
is  valid  at  common  law,  indepen- 
dently of  the  statute:  PtrDEKio, 
DaviO)  Gould  and  Allkic,  Js.  id 

6.  The  act  in  relation  to  the  sale  of 
bottles,  &a  (oh.  117  of  1860),  im- 
poses no  penalty  for  the  secreting 
of  a  bottle,  though  sulgecting  a 
dealer  in  bottles  to  a  search-war- 
rant   Mumna  V.  Peo]^         309 

6.  A  contractor  for  the  construction 
of  part  of  a  railroad  is  not  a  la- 
borer or  servant^  within  the  pro- 
yision  of  the  general  railroad  act 
making  stockholders  personally 
liable  for  the  debts  of  the  corppra- 
tion.    AOmiv.  Wa$9(m,         482 


^   I 
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gagor  shall  keep  poneMon  and 
retail  the  goddafbr  cash  only,  pay- 
ing orer  the  money  to  the  mort- 
gagee, is  not  frandolent  in  law, 
hat  presents  a  question  of  good 
fidth  for  the  jury.    jFbrd  ▼.  WU- 

359 


If OBTGAOOR  AND  MOBT- 
GAGEK 

1.  Where  land  is  ponveyed  sabject 
to  a  usurious  mortgage,  which  the 
grantee  assumes  to  pay,  the  mort- 
gagee acquires  a  right  to  an  ap- 
propriation of  the  land  for  that 
purpose,  whioh  cannot  be  <liTe6ted 
without  his  assent  EarUeif  y. 
Bmrimnf  170 

2.  Seld^  aooordingly,  that  a  subse- 
qvent  arrangement  between  the 
parties  to  the  deed,  whereby,  as 
between  them,  it  beoame  a  mere 
qaitdaim,  was  inoperattre  to  open 
the  defenee  of  usury  to  ttie  gran- 

id 


d.  Quwrtf  however,  whether  the 
personal  liability  assumed  by  the 
grantee  is  not  discharged  by  the 
release  of  his  grantor.  So  held 
in  the  Supreme  Gourt^  and  the 
question  not  passed  upon  by  this 
court  id 

^  A  mortgagee  may  maintain  a 
personal  action  against  a  grantee 
of  the  mortgaged  premises  who 
has  assumed  to  pay  the  incum- 
brance.   BufY  y.  JE^en,  178 

6.  He  may  pursue  this  remedy 
without  foreclosing  the  mortgage 
and  without  joining  the  mortga^ 
gor  as  defendant  id 


KUTUAL  mSURANCB  COM- 
PANIES. 

1.  A  note  given  to  a  mutual  fire 
insurance  company,  organised  un- 
der the  general  law,  as  one  of  the 
notes  required  by  the  statute 
(chap.  308  of  1849)  to  make  up 
its  capital,  is,  in  legal  effect,  pay- 
able on  demand,  ue^  atiU  daU, 
though  by  its  terms  payment  was 
to  be  made  at  such  times  and  in 
audi  portions  as  the  directors 
might  requireu  Mnshnd  t.  Hd- 
mondi,  ^     307 

2.  No  actual  demand  is  necessary 
in  respect  to  such  a  note.  The 
statute  under  which  it  is  given 
fastens  on  it  the  character  of  a 
note  payable  absolutely,  or  a(  the 
mere  will  of  the  holder.  id 

3.  The  statute  of  limitations  begins 
to  run  against  such  a  note  at  the 
time  it  is  given,  and. is  a  good 
defence  at  the  expiration^  six 
years  from  that  time.    •  ia 


NEGUGENGB. 

1.  A  contract  between  a 
corporation  and  a  gratuitous  pas- 
senger, by  which  the  former  is 
exempted  firom  liability  under  sny 
droumstanoes  of  the  negligence 
of  its  agents  ibr  any  injury  to 
the  passenger  is  not  against  law 
or  public  policy  and  is  valid.  Wetk 
V.  N.  T.aB.R  Cb.,  181 

2l  It  is  immaterial  whether  the 
negUgenoe  of  the  agents  be  slight 
or  gross.  The  supposed  distiae- 
tion  between  different  d^[raes  of 
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ae^^igieiMM^  in  riiptot  (o  tht  liabi- 
lity of  oommon  caniersi  discarded 
«B  iiluacwy  and  impracticable,    til 

8.  A  railroad  corporation  cannot^ 
by  contract^  exempt  itself  tern  lia- 
bility to  a  paaaenger  lor  damage 
resulting  from  its  own  willful  mis- 
oo^ducti  or  recklessness  wbScb  is 
equivalent  tliereta  PtMu  t. 
The  Saute,  196 

4  But  b  req>eet  to  a  gratuitous 
passenger  it  may  contract  for  ex- 
emption from  liability  for  any  de- 
gree of  negligenoe  in  its  senrantSy 
other  than  the  board  of  directors 
or  managers  who  represent  the 
corporation  itself  for  all  general 
porposes.  id 

5.  Whether  the  corporation  is  lia- 
ble to  a  free  passenger,  so  con- 
tracting, for  negligence  in  the 
constmetion  of  the  road,  as  upon 
an  implied  guaranty  of  its  secu- 
rify,  when  the  misconduct  from 
which  the  injury  resulted  was  that 
of  a  trackmaster  who»  knowlnifly, 
need  rotten  material  in  building 
abridge,  then  being  no  evidence 

-  that  it  was  known  to  the  soperior 
managing  officers:  Quare»       id 

6.  itiaemi  that  the  owner  of  cattle^ 
transported  for  hire  on  a  railroad, 
and  who  goes  along  in  charge  of 
them,  under  a  contract  that  '^the 
persons  riding  free  to  take  chaige 
of  the  stock  do  so  at  their  own 
risk  of  personal  injury  from  what- 
ever cause,"  is  not  to  be  regarded 
as  a  gratuitous  passenger:  Ar 
Whoht,  Dmo  snd-DAvm^  J& 
goMr.  The  Same,  222 

7.  Whether,  ss  to  one  who^  in  the 
manner  stated,  gives  some  con- 
aideration  for  being  carried,  a  COP - 
tract  is  valid  which  aims  to  ex- 


empt the  carrier  fi«m  Uabilily  for 
damages  resulting  from  the  neg-- 
ligenoe  of  his  servants:  Qmm%, 

id 


a  The  owner  of  cattle  traveling  in 
diarge  of  them  under  snch aoon- 
tract,  and  paying  no  independent 
consideration  for  the  conveyance 
of  himself  was  ixy'ured  by  the 
gross  negligwioe  of  an  agent,  ei 
the  carrier  in  using  an  unfit  and 
dangerous  car.  The  carrier  was 
held  liable,  by  •  divided  court* 
four  of  the  judges  going  on  the 
ground  that  the  contract  for  ex- 
emption from  liabiH^  was  void, 
as  against  public  policy;  snd  the 
fifth,  that  the  negligence,  as  it 
respected  the  maduneiy  of  trans- 
portation, is  imputable  to  the  car- 
rier himseUI  id 


9.  A  party,  claiming  to  have  baea 
injured  by  the  negligence  of  ano- 
ther, must  foil  in  his  action,  unless 
it  appear  that  he  was  free  fhwa 
any  negligenoe  without  which  the 

-MJiugF  wnnid  ii4l»  hurtm  h«f  piMplf. 

The  greatest  negligence  on  the 
part  of  the  defendant  wUl  no^ 
onie  the  defect  of  the  least  neg^ 
ligence  contributing  to  the  injury 
on  the  plaintiff's  part  WOde  y. 
mdwa  B¥m  R.  B.  Co.,       480 

10.  Cases  of  negligence  form  no  ex- 
ception to  the  rule  that  it  is  the 
judge's  duty  to  nonsoii  wliere  a 
verdict  for  the  j^sintiff  would  be 

.deariy  against  the  weight  of  evi* 
depce.  id 

11.  One  driving  in  a  highway  across 
a  railroad  is  guilty  of  negligence 
frttal  to  an  action,  if  he  doe^  so 
without  looking  for.  a  train  which 
he  would  have  seen,  or  list^oing 

.  for  signals  of  its  spproaoli  wb|oh 


ivDfis;. 


te  wMid  ^Mr»  hmtd,  In  tioM  to 

.12.  It  is  alao  such  negligenoe  in  one 
knowing  the  position  of  the  nil- 
softd  iiBu  tiie  frMjoent  pwnge  of 
"^mm^  to  flppttMMAi  'tiie  croMlng  At 
'«eh  speed  «  to  be  tnaMe  to  Mop 
liSi  henee  Mbre^etmlly  getting 
npon  Hie  "tracik.  It  is  error  to 
reftne  so  to  ehsrge  irithontthe 
^ueliflcstion  liist  the  defendsnt 
nust  hsre  need  prqper  precsa- 
ikms  to  notiQr  trsreiere  of  the 
Mpptimh  of  9k  trskk  id 

UL  A  pMsp^fSr  was.poifltod  lijr'in 
•gsnt  of  thsttnisrto  atmyi  then 
itadMg  m  his  si|^  SB  «ne  iHMch 
would  ossTiy  him  to  I^sas.  fbst 
^»in,«ABrffiiiiliiilg  one  hoadred 
end  fifty  miles,  dslisntiwl  to  s 
hrsnch  road  not  pissing  through 
li)roM,-lmt  wss  fbBowedsn  hoar 
sfterwtffds  hj  snother  trsm  wfaidi 
pelted  through  Lyonf.  JlUd^that 
tiie  psssengerwssin&idtfcrbeing 
''Uisesrried,  i^*si  orbelbrB  rssch- 

Img  IIm  point  of  dhrcrjgomoo^  tbO 

'earrier  used  sodi  mesos  ss  would 
lUkve  eonreyed  to  a  travderdf  or- 
ttnsfy  intnl^enee,  n&ng  rttaon- 
*able  e«re  sad  altentkm,  (nfonni^ 
lien  of  the  neeesrity  of  hietnibs- 
Jbrring  himself  to  the  seoondtrsin. 
.  Bou-I^Y.N,  T.  CktikaiBaikoad 
(h,  599 

11  If  tho«mMfer,wMMDtftRilton 
lak  p«t»  pasied  ike  peiat  of  di- 
feifieiieey  bat  wasappsised  of  his 
•  error  and  requested  to  toiea  a 
letum  train  on  which  be  would 
faisve  been  carried  free,  in  season 
to  hmt  reaehed  a  trahi  whidi 
would  have  esrried  hhn  to  Lyons 
iN^ttiont  delsy,  fani  leAoi^  to  do  so, 
SAd  peiilsllBg  in  femsAning  upon 

him  a 


%ne  oars; 


mne  10  ^jeuiisu  mn 

id 


Misnni  jom  Snmii*. 

NXnSAIffOB. 

L  When  hmd  has  been  MkeB'fbr 
atampike,  and  allefwaA  tmis- 
ferred,  by  legislatire  antheitfcy,  to 
a  railroad  oompany,  withonl  oqm- 
penaation  by  the  kttor  to  the 
owner  of  the  ht^  he  m$^  auon- 
tain  suooessiYe  actions  for  dam»* 
ges  resulting  from  sooh  oosopa* 
tioo,  ss  a  oontanuing  nuisiaoe. 
Mahoi^T.flT.aRROQn  658 

2.  The  use  of  the  land  lbr«  vail- 
road  is  totally  diSbreat  from  that 
public  right  of  pasmge  for  irhich 
highways  were  designed.         «f 


P. 

1.  leal  estate^  aoquftred  with  put- 
iMnhip  efibets  in  eoBeotiBg  debts 
due  the  firm,  aMMugh  so  eon- 
Teyed  ss  to  mske  the  partaers 
tonaots^insKmunon  at  laWj  is^  in 
equilyi  oonaidered  as  oonrerted 
into  personslty,  ftvr  the  purpose 
of  subjecting  it  to  tlie  debts  of  tSie 
liRn,  in  pr^efenoe  to  those  of  the 
indiTiduid  partners.  OoSwnh  ▼• 
Itead,  506 

t.  WImd  ttotioe  of  ehsnge  ef  finn 
BsnfrisrelM  u^  to 
%  retiring  partoer,  each 
must  show  that  he  has  withdrawn 

'  from  the  businesB.  A  change  not 
indicatingtiiisis  insuflcient  to  put 
^dealers  upon  imjoiiy.  ifsib  jEAmi' 
Tktwd  ih.  T.  Wartmdnfk,    560 
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8.  Aooordingly, 
brothers,  under  the  fim  of  Wor- 
tendyke  Brothere;  retired,  end, 
beinif  ^neeeeded  \ff  H>,  like  firm 
wu  changed  to  Wortendyke  Bro- 
thers &  Co., — Hdif  that  a  dealer 
with  .the  firm  ma  warranted  in 
MnmtQg  that  all  tbe  former  part- 
ners remained  in  the  business, 
and,  until  notice  to  the  contrary, 
the  brother  who  had  retired  con- 
tinned  MaUe.  id 

1  Where  these  ia^aoifpiement  to 
the  contrary,  each  partner,  after  a 
dissolution,  posseeses  the  same 
aathority  to  adjust  the  affairs  of 
the  concern,  by  collecting  its  debts 
and  disposing  of  its  property,  as 
before  the  dissolution.  BcbHtu 
T.  jy&r,  670. 

L  This  right  is  not  lost  by  th*fitft 
that  the  partnership  debts  are 
paid;  nor,  if  leemf,  does  it  depend 
i^K>n  the  state  of  the  accounts 
between  the  partners,  at  all  events 
not  as  agfUBst  persona  hsriag^iu) 
notice  of  the  fiiot  id 

See  Acootnrr. 


PAYMENT. 

1.  Aft  agreement  between  the 
payee  of  a  note  and  the  maker, 
made  with  the  assent  of  the  lat- 
ter^s  partner,  to  ^>ply  the  indebt- 
edness of  the  payee  to  such  maker 
and  his  partner  in  payment  of  the 
Bote,  operatee-w  prueKii  as  a  sat- 
isfetftion  of  tba  note  jmo  Umto^ 
Jkm%$  ▼«  /^MHoer,  386 

2.  Whether  the  assent  of  thei  part- 
ner was  necessacy  or  material: 
Qwere.  id 


Set  AssrcHnaEirr,  1. 
8mith. — Vol.  X, 


FLAIKROAD  ACT. 

1.  Under  t^genenlplankroad  act 
(ch.  210  of  ia47>,  those  only  who 
subscribe  the  articles  of  associa- 
tion are  entitled  to  stock  or  oom- 
pellaUe  to  pa^r  fat  the  ttuoe. 
PouffUoMjfmS  SaU  AM  PteJb- 
road  Ou  >e.  Qrifin,  160 

%  The  preliminary  subscription  and 
other  steps  prior  to  the  si|fning 
of  the  articles  of  association  are 
provisional  and  inchoate,  creating 
no  fixed  right  and  imposing  no 
obligation  on  the  parties.  id 

3.  B  Beema  that  one  otherwise  lia- 
ble as  a  corporator  would  not  be 
discharged  by  reason  of  the  legis- 
lature's having  extended  the  time 
for  laying  plank  and  permitting 
the  corporation,. in  the  meantime^ 
to  act  and  collect  tolls  as  a  turn- 
pike company.  Per  Dmo,  J.   id 

BlSAKNa 

note  by  the  plaintiff  is  sufElciently 
shown  by  the  averment  of  its 
making,  indorsement  and  deli- 
very  to  him  before  maturity,  for 
a  valuable  consideration,  though 
ooupled  with  th%  statement  that 
it  was,  ''by  the  Bank  of  Com- 
merce, in  the  &tj  of  New  Yorl^ 
which  then  held  the  same,"  pre- 
sented for  payment  at  another 
bank  in  that  city^  whens  it  was 
payable.  Ihrmen*  andMeehtmM 
Bomk  of  Oenetee  t.  Wadsuwrih, 

547 

2.  The  statement  in  respect  to  the 

Bank  of  Commerce  imports  only 

a  holding  as  the  plaintiiSf 's  agent 

for  collection,  and  notownentiip. 

id 
She  Acfiioy,  8,  4i» 
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Ihir^i  ttd  to  pay  all  that  ahould 
iMMUi  of  prinoipal  and  aoouiau- 
ktod  inoome  to  the  son  upon  the 
oondiUoa  that  he  should  then,  in 
the  opinion  of  the  executorsl  be 
■olfeat  The  ezeoaton  having 
Tenooneed — BiU : 

The  provision  for  the  faiereaae 
of  the  son's  annuity  beoame 
ineffeelaal,  the  discretion  being 
abaointe  and  pezaonaL 

The  determination  as  to  sol- 
Tenoy  of  die  son  at  the  age  ^f 
tfairlgr '  is  not  a  matter  of  per- 
aonal discretion;  batiaaitrests 
upon  a  fact  judioially  aseertMn- 
able^  effect  ia  to  be  given  to  the 
proviaion,  notwithatanding  the 

renunoiation  of  <^m»  truataaa. 


The  pfovkion  kt  the 
BulatioB  of  iMoma  during  the 
interval  between  the  san'a  ma- 
ymty  and  the  age  of  thir^ 
yean  ia  void,  and  the  inoome 
for  that  period  goea  as  in  case 
ofmtaataqy.  AS  v.  Ji^  647 

AsAonoVi  L 
Xivmaao^  L 


WITNESS. 


Sm  OwmmmmMh  Law,  1,  X 
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